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PRACTICE  REPORTS. 


SUPREME  COURT. 

THE  PEOPLE  on  the  relation  of  THE  CENTRAL  BANK  OP 
CHERRY  VALLEY  agt.  THE  BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  OTSEGO. 

THE  PEOPLE  on  the  relation  of  THE  BANK  OF  COOPERSTOWN 
agt.  Same  defendants. 

THE  PEOPLE  on  the  relation  of  THE  OTSEGO  COUNTY  BANK 
agt.  Same  defendants. 

THE  PEOPLE  on  the  relation  of  THE  WORTHINGTON  BANK 
agt.  Same  defendants. 

When  claims  of  assessments  for  taxes  upon  United  States  bonds,  stocks,  &c.,  exempt 
from  taxation,  are  presented  to  the  board  of  supervisors,  under  chapter  938  of  the 
laws  of  1867  ( p.  2323),  it  is  the  duty  of  the  board  to  determine  whether  such  taxes 
have  been  paid ;  and  if  they  have  been  paid,  then  to  determine  the  amount 
thereof,  and  to  levy  and  repay  such  amount  as  prescribed  by  that  act. 

When  the  legislature  has  "authorized  and  empowered"  a  board  of  supervisors  to 
cause  taxes  illegally  assessed  and  paid  in  their  county  to  be  repaid,  the  act  ia 
imperative,  and  it  becomes  their  duty  to  do  so,  when  truthful  claims  for  such  taxes 
are  duly  presented  to  them. 

When  the  board  of  supervisors  omits  to  perform  its  duty  when  such  claims  are  pre- 
sented, but  determines  that  the  county  and  the  towns  against  which  such  claims 
are  made  cannot  in  justice  refund  such  taxes,  that  the  claims  are  invalid, 
and  that  the  same  be  not  allowed,  such  board  will  be  compelled  by  mandamus  to 
proceed  and  perform  the  duty  enjoined  upon  it  by  the  statute. 

Broome  General  Term,  July,  1868. 

BALCOM,  BOARDMAN,  PARKER  and  MURRAY,  Justices. 

APPEALS  by  the  relators  from  orders  made  at  a  special 
term  of  this  court,  in  the  county  of  Oneida,  on  the  22d  day 
of  November,  1867,  denying  their  applications  for  writs  of 
VOL.  XXXVI.  1 
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peremptory  mandamus.  The  orders  were  entered  in  the 
office  of  the  clerk  of  Otsego  county. 

The  relators  claimed  they  were  illegally  assessed  in  the 
years  1861,  1862,  1863  and  1864,  on  their  capital  stocks, 
which  were  inyested  in  bonds  or  stocks  of  the  United 
States,  and  exempted  from  taxation  lor  state  and  municipal 
purposes.  They  presented  their  claims,  for  taxes  paid  by 
virtue  of  such  assessments,  to  the  defendants,  on  the  13tl' 
day  of  November,  1867,  and  requested  them  to  hear, 
determine,  audit  and  allow  the  same,  under  and  pursuant  to 
chapter  938  of  the  laws  of  1867.  The  total  amount  of  the 
claims  exceeded  $30,000. 

The  defendants  were  in  session  as  a  board  of  supervisors 
when  the  claims  were  presented.  They  referred  the  claims 
to  a  committee  of  their  number,  who  reported  that  they  had 
examined  the  said  claims,  and  that  in  their  opinion  the 
county  and  tov;ns  against  which  the  claims  were  made 
could  not  in  justice  refund  the  said  taxes.  The  defendants 
thereupon,  on  the  19th  day  ot  November,  1867,  as  a  board 
of  supervisors,  adoptod  a  resolution,  in  each  of  the  cases,  to 
the  effect  that  the  defendants,  as  such  board,  had  heard  and 
examined  the  claim  for  refunding  certain  taxes,  and  deter- 
mined the  said  claim  to  be  invalid,  and  that  the  same  be  not 
allowed. 

The  writs  of  mandamus  were  denied  and  refused  on  the 
sole  ground  that  the  defendants  had  heard  and  determined 
the  matters  of  the  claims  adversely  to  the  relators. 

J.  E.  DEWEY  and  II.  DEXIO,  for  relators. 
STUBGES  &  COUXTEYMAN,  for  defendants. 

By  the  court,  BALCOM,  P.  J.  The  duty  of  the  defendants, 
under  the  law  of  1867  (L'aivs  of  1867,  vol,  2,  p.  2323),  was 
to  hear  the  applications  of  the  relators,  and  determine  theii 
claims  of  assessments  for  taxes  made  in  the  county  of 
Otsego  upon  United  States  bonds,  stocks  or  securities,  any 
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or  all  of  them,  which  by  law  were  or  had  been  exempt;  from 
taxation,  and  to  repay  to  them  the  amounts  collected  or  paid 
upon  such  assessments.  It  was  not  the  duty  of  the  defend- 
ants personally  to  repay  such  amounts;  but  it  was  their  duty 
to  levy  the  same  by  tax  upon  the  taxable  ^property  of  the 
county,  and  adjust  and  apportion  the  same  upon  the  pro- 
perty of  the  different  towns  in  the  county  as  should  be  just, 
in  the  manner  provided  by  section  3  of  the  law  referred  to. 
According  to  the  well  settled  rules  for  the  construction  of 
statutes,  the  law  of  1867  was  mandatory  and  imperative 
upon  the  defendants,  as  a  board  of  supervisors,  to  determine 
the  amounts  of  taxes  the  relators  paid  by  reason  of  assess- 
ments made  in  the  years  1861,  1862,  1863  and  1864,  upon 
United  States  bonds,  stocks  or  securities,  exempted  by  law 
from  taxation  in  those  years;  and  to  cause  such  amounts  of 
taxes  to  be  collected  and  repaid  to  the  relators,  in  the  man- 
ner prescribed  by  the  law  of  1867.  (Laics  of  1867,  vol.  2, 
p.  2323.) 

The  rule  above  mentioned  is  so  firmly  established,  it  is 
unnecessary  to  refer  to  the  authorities  where  it  is  laid  down. 
The  defendants  have  not  determined  that  the  relators  did  not 
pay  any  such  taxes  as  they  claimed  they  had  paid,  in  the 
years  1861,  1862,  1863  and  1864,  but  that  the  county  and 
the  towns  against  which  the  claims  were  made  could  not  in 
justice  refund  the  taxes;  and  that,  having  heard  and  exam- 
ined the  claims,  they  determined  the  same  were  invalid,  and 
that  they  be  not  allowed.  It  is  clear,  if  the  relators  paid 
the  taxes  they  claimed  they  paid,  their  claims  were  not; 
invalid,  nor  could  the  defendants  legally  disallow  the  same. 
The  first  duty  imposed  upon  the  defendants,  as  a  board  of 
supervisors,  by  the  law  of  1867.  they  have  refused  to  per- 
form, which  duty  was  to  ascertain  and  determine  whether 
the  relators  were  assessed,  and  whether  they  paid  taxes  as 
stated  in  their  claims,  and,  if  they  paid  any  such  taxes,  the 
amounts  thereof. 
The  error  committed  by  the  defendants  was  the  result  of 
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an  erroneous  construction  of  the  law  of  1SG7.  They  sup- 
posed it  was  discretionary  with  them  to  cause  such  taxes  as 
the  relators  claimed  they  had  paid  to  be  repaid,  or  to  refuse 
so  to  do;  but  the  law  of  1SG7  did  not  vest  any  such  discre- 
tion in  the  defendants. 

When  the  legislature  "  authorized  and  empowered  "  the 
defendants  to  cause  taxes  illegally  assessed  and  paid  in  their 
county  to  be  repaid,  it  became  their  duty  to  do  so,  when 
truthful  claims  for  such  taxes  should  be  duly  presented  to 
them.  (People  agt.  The  Supervisors  of  Neic  York,  11  Abb. 
114;  People  agt.  Common  Council  of  Brooklyn,  22  Barb.  415; 
People  agt.  Haivs,  34  Id.  69;  Mayor  agt.  Furze,  3  Hill,  612; 
4  Wallace,  435;  5  Id.  705.) 

If  the  defendants  had  determined  that  the  relators  had 
paid  the  taxes,  as  stated  in  their  claims,  the  further  duty 
would  have  remained  to  be  performed  by  them,  of  allowing 
such  claims,  and  levying  the  amounts  thereof  by  tax  upon 
the  taxable  property  of  Otsego  county,  and  causing  the  same 
to  be  repaid  to  the  relators,  in  the  manner  prescribed  by  the 
law  of  1867. 

If  these  views  are  correct,  the  judge  at  special  term  erred 
in  refusing  to  grant  orders  for  the  writs  of  mandamus,  for 
which  the  relators  applied ;  and  the  orders  of  the  special 
term  should  be  reversed,  and  orders  granted  for  peremptory 
writs  of  mandamus,  requiring  and  commanding  the  defend- 
ants to  hear  the  claims  of  the  relators  and  determine  whether 
they  paid  the  taxes,  as  stated  in  their  claims;  and  if  they 
paid  any  such  taxes,  the  amounts  thereof;  and  further,  if 
they  paid  any  such  taxes,  to  audit  and  allow  the  amounts 
thereof,  and  cause  the  same  to  be  levied,  collected  and 
repaid  to  the  relators,  as  prescribed  by  chapter  938  of  the 
laws  of  1867. 

MURRAY,  BOARDMAN  and  PARKER,  Justices,  concurred. 
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COURT  OF  APPEALS. 


THOMAS  D.  GREEN,  respondent,  agt.  WILLIAM  H.  SHUMWAY 
and  DAMON  COAXES,  impleaded  with  FRANCIS  A.  THAYER, 
appellants. 

The  provision  in  the  act  to  provide  for  a  convention  to  'revise  and  amend  the  consti- 
tution of  this  state,  passed  March  29,  1867,  which  require?  of  an  elector,  when 
challenged,  the  following  oath:  "I  (A.  B.)  do  solemnly  swear  (or  affirm)  that  I 
have  never  voluntarily  borne  arms  against  the  Uniled  States  since  I  have  been  a 
citizen  thereof;  that  I  have  voluntarily  given  no  aid,  countenance,  counsel  or 
encouragement  to  persons  engaged  in  armed  hostility  thereto  ;  that  I  have  neither 
sought,  nor  accepted,  nor  attempted  to  exercise  the  functions  of  any  office  what- 
ever, under  any  authority  or  pretended  authority,  in  hostility  to  the  United  States; 
that  I  have  not  yielded  a  voluntary  support  to  any  prel  ended  government,  autho- 
rity, power  or  constitution,  within  tho  United  States,  hostile  or  inimical  thereto  ; 
and  did  not  willfully  desert  from  the  military  or  naval  service  of  the  United 
States,  or  leave  this  state  to  avoid  a  draft,  during  the  late  rebellion;"  is  unconsti- 
tutional and  void. 

September  Term,  1868. 

APPEAL  from  judgment  of  general  term  of  the  sixth  dis- 
trict, reversing  judgment  in  favor  of  defendants. 

The  complaint  alleged  that,  pursuant  to  the  constitution 
of  the  state  of  New  York,  and  an  act  of  the  legislature, 
passed  in  March,  1867,  a  lawful  election  was  held  through- 
out the  state  on  the  23d  day  of  April,  1867,  for  the  purpose 
of  choosing  delegates  to  meet  in  convention  at  the  capitol, 
on  the  first  Tuesday  of  June,  1867,  to  revise  the  constitu- 
tion of  the  state,  and  to  amend  the  same. 

That  each  qualified  elector  was  entitled  to  vote  for  dele- 
gates at  large,  and  for  delegates  chosen  in  the  senatorial  dis- 
trict in  which  he  might  reside.  That  the  plaintiff  was  a 
native-born,  white  citizen,  of  full  age,  and  a  resident  of  the 
third  ward  of  the  city  of  Syracuse,  which  constitutes  an 
election  district.  That  the  defendants  were  inspectors  of 
election  for  said  ward  ;  that  the  plaintiff  was  a  duly  qualified 
elector  in  said  district,  on  the  23d  day  of  April,  1867,  and 
entitled  to  .vote  ;  that  after  the  defendants  had  entered  upon 
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the  duties  of  their  office  as  inspector,  and  had  duly  opened 
the  polls  of  such  election  on  the  day  aforesaid,  the  plaintiff' 
offered  to  vote,  and  presented  a  ballot  for  that  purpose,  and 
requested  the  defendants  to  receive  the  same;  that  the 
defendants  fully  intended  to  deprive  him  of  his  rights  and 
franchises  as  a  citizen,  refused  to  receive  the  ballot  so  offered, 
and  would  not  and  did  not  permit  the  plaintiff  to  vote  at  the. 
election ;  and  claims  one  thousand  dollars  damage. 

The  answer  of  the  defendants,  Shumwry  and  Coates,  who 
appeared,  recites  and  alleges  that  by  the  said  act  of  the  leg- 
islature of  this  state,  mentioned  and  referred  to  in  said  com- 
plaint, the  qualifications  of  electors  for  the  election  of  sena- 
torial delegates  and  delegates  at  large,  to  meet  in  convention 
to  revise  and  amend  the  constitution,  is  prescribed,  with  the 
provision  that  no  person  shall  vote  at  said  election  who  will 
not,  if  duly  challenged,  take  and  subscribe  the  following 
oath,  to  wit:  "I  (A.  B.)  do  solemnly  swear  (or  affirm)  that 
I  have  never  voluntarily  borne  arms  against  the  United 
States  since  I  have  been  a  citizen  thereof;  that  I  have  vol- 
nntarily  given  no  aid,  countenance,  counsel  or  encourage- 
ment to  persons  engaged  in  armed  hostility  thereto;  that  I 
have  neither  sought,  nor  accepted,  nor  attempted  to  exercise 
the  functions  of  any  office  whatever,  under  any  authority  or 
pretended  authority,  in  hostility  to  the  United  States;  that 
I  have  not  yielded  a  voluntary  support  to  any  pretended 
government,  authority,  power  or  constitution,  within  the 
United  States,  hostile  or  inimical  thereto;  and  did  not  will- 
fully desert  from  the  military  or  naval  service  of  the  United 
States,  or  leave  this  state  to  avoid  a  draft,  during  the  late 
rebellion." 

The  defendants  then  allege  that  at  the  time  of  the  offering 
of  his  said  ballots  for  the  election  of  said  delegates,  the  plain- 
tiff was  duly  challenged  as  an  elector  of  said  district,  and 
required  to  take  and  subscribe  the  oath  aforesaid;  that  the 
oath  was  read  to  him,  and  he  refused  to  take  and  subscribe 
the  same,  and  upon  such  refusal  the  defendants  refused  to 
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receive  the  ballot  and  deposit  the  same  in  the  boxes  pre- 
pared for  that  purpose,  because  the  plaintiff  thus  refused,  and 
returned  same  to  him.  They  aver  that  such  refusal  to 
receive  and  deposit  the  ballot  was  made  for  the  purpose  of 
discharging  their  duty  as  such  inspectors,  under  the  act 
referred  to,  and  ask  for  a  dismissal  of  complaint.  The  plain- 
tiff demurred  to  the  answer.  The  special  term,  upon  argu- 
ment, sustained  the  demurrer,  and  ordered  that  the  com- 
plaint be  dismissed,  with  costs.  Upon  appeal  to  the  general 
term,  the  order  of  the  special  term  was  reversed,  and  judg- 
ment ordered  for  the  plaintiff  on  the  demurrer  and  the 
assessment  of  damages,  with  leave  to  amend.  The  damages 
were  stipulated  at  fifty  dollars}  and  the  defendants  appealed 
to  this  court. 

The  case  was  submitted  on  printed  points. 

DEFENDANTS,  in  person. 

GEORGE  F.  COMSTOCK,  for  plaintiff. 

MILLER,  J.  This  case  involves  the  constitutional  validity 
of  that  portion  of  the  act  to  provide  for  a  convention  to 
revise  and  amend  the  constitution  of  this  state  which  excludes 
from  the  privilege  of  voting  all  who  refuse  to  take  the  test 
oath  prescribed  by  the  act  in  question.  (S.  L.  of  1867,  ch. 
194,  §  2,  p.  287.) 

I  think  that  the  oath  in  question  was  unconstitutional  and 
invalid,  for  the  reasons  which  I  will  proceed  to  state.  The 
first  subdivision  of  the  tenth  section  of  the  first  article  of  the 
constitution  of  the  United  States  provides  that  "  no  state 
shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  laws, 
impairing  the  obligations  of  contracts,  or  grant  any  title  of 
nobility."  The  provision  of  the  act  which  is  to  be  consid- 
ered declares  that  no  person  shall  vote  at  the  election  for 
delegates  to  said  convention  who  will  not,  if  duly  chal- 
lenged, take  and  subscribe  an  oath  that  he  has  not  done  cer- 
tain acts  mentioned  therein,  and  inflicts  the  penalty  of  polit- 
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ical  disfranchisement,  without  any  preliminary  examination 
or  trial,  for  a  refusal  to  take  said  oath.  By  this  enactment 
the  citizen  is  deprived,  upon  declining  to  conform  to  its  man- 
date, of  a  right  guaranteed  to  him  by  the  constitution  and 
the  laws  of  the  land,  and  one  of  the  most  inestimable  and 
invaluable  privileges  of  a  free  government.  There  can  be  no 
doubt,  I  think,  that  to  deprive  a  citizen  of  the  privilege  of 
exercising  the  elective  franchise,  for  any  conduct  of  which 
he  has  previously  been  guilty,  is  to  inflict  a  punishment  for 
the  act  done.  It  imposes  upon  him  a  severe  penalty,  which 
interferes  with  his  privileges  as  a  citizen,  affects  his  respect- 
ability and  standing  in  the  community,  degrades  him  in  the 
estimation  of  his  fellow  men,  and  reduces  him  below  the 
level  of  those  who  constitute  the  great  body  of  the  people 
of  which  the  government  is  composed.  It  moreover  inflicts 
a  penalty  which,  by  the  laws  of  this  state,  is  a  part  of  the 
punishment  inflicted  for  a  felony,  and  which  follows  convic- 
tion for  such  a  crime.  It  is  one  of  the  peculiar  character- 
istics of-  our  free  institutions,  that  every  citizen  is  permitted 
to  enjoy  certain  rights  and  privileges,  which  places  him  upon 
an  equality  with  his  neighbors.  Any  law  which  takes  away 
or  abridges  these  rights,  or  suspends  their  exercise,  is  not 
only  an  infringement  upon  their  enjoyment,  but  an  actual 
punishment.  That  such  is  the  practical  effect  of  the  test 
oath  required  by  the  act  in  question  can  admit  of  no  doubt, 
in  my  judgment.  It  arbitrarily  and  summarily,  and  without 
any  of  the  forms  of  law,  punishes  for  an  offense  created  by 
the  law  itself. 

In  the  formation  of  our  national  constitution,  its  framers 
designed  to  prevent  and  guard  against  the  exercise  of  the 
power  of  the  legislature,  by  usurping  judicial  functions,  and 
for  the  punishment  of  alleged  offenses  in  advance  of  trial,  for 
offenses  unknown  to  the  law,  and  by  bill  of  attainder  and  ex 
post  facto  enactments. 

Laws  of  this  character  were  considered  as  among  the  most 
mischievous  and  vicious  class  of  judicial  legislation,  and  in 
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England  were  made  the  instruments  of  gross  abuse,  and  a 
tremendous  engine  of  political  power.  Resorted  to  in  times 
of  high  political  excitement,  they  were  the  means  of  inflict- 
ing great  wrong  and  injustice.  They  sometimes  affected 
the  dead  as  well  as  the  living,  and  were  the  instruments  of 
transcendent  iniquity.  (Dwarris,  part  I,  254  5  part  II,  712; 
2  Story  on  Constitution,  §§  13  and  44.)  In  a  free  govern- 
ment such  legislation  could  not  be  endured ;  and  hence  it 
was  that  the  constitution  so  emphatically  prohibited  it. 

When  the  act  in  question  was  passed  by  the  legislature, 
there  was  no  law  in  this  state  which  condemned  or  charac- 
terized the  conduct  which  is  punished  in  this  act  by  depriv- 
ing the  citizen  of  the  right  of  suffrage.  This  law  created  a 
new  crime,  and  makes  an  offense  which  did  not  previously 
exist.  It  punishes  for  an  act  which  was  not  a  crime  when 
committed.  But  even  if  the  alleged  offenses  incorporated  in 
the  oath  prescribed  were  known  to  the  law,  the  statute  in 
question,  in  violation  of  the  rules  of  the  common  law,  pro- 
nounces judgment  of  condemnation,  without  evidence,  with- 
out any  opportunity  to  defend  against  the  charge,  and  with- 
out a  trial.  It  makes  the  party  the  accuser  of  himself,  and 
his  refusal  to  acquit  himself  for  any  cause  his  own  condem- 
nation. It  punishes  for  an  offense  before  an  accusation  is 
made  and  a  trial  had  judicially,  according  to  the  constitution 
and  the  laws  of  the  land.  It  compels  him,  in  direct  viola- 
tion of  the  fifth  amendment  of  the  constitution  of  the  United 
States,  "to  be  a  witness  against  himself."  His  refusal  to 
testify  that  he  is  innocent  operates  to  produce  his  conviction, 
and  seals  his  guilt.  The  object  of  the  fifth  amendment  last 
cited  was  to  prevent  the  party  from  being  called  upon  as  a 
witness  of  his  own  guilt,  and  to  insure  to  him  a  full  and  fail- 
trial  by  due  process  of  law.  To  compel  him  to  testify 
would  violate  this  provision;  and  indirectly  to  make  a 
refusal  to  testify  a  cause  for  punishment,  effects  the  very 
same  purpose.  It  is  only  an  evasion  of  the  provision  cited, 
to  condemn  a  person  for  a  refusal  to  swear  to  innocence. 
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That  the  federal  constitution  is  violated  by  the  provision 
of  the  act  to  which  I  have  referred,  I  entertain  no  doubt. 
It  is  essentially,  in  the  particulars  indicated,  both  a  bill  of 
attainder,  or  of  pains  and  penalties,  and  an  ex  post  facto  law. 
We  are  not  without  authority  to  sustain  the  views  I  have 
expressed,  and  the  subject  has  recently  undergone  a  thor- 
ough discussion  and  examination  in  the  supreme  court  of  the 
United  States,  so  as  to  render  further  elaboration  entirely 
needless.  In  Cummings  agt.  The  Siate  of  Missouri  (4  Wai. 
277),  a  bill  of  attainder  is  defined  to  be  a  legislative  act 
which  inflicts  punishment  without  a  judicial  trial.  FIELD, 
J.,  who  delivered  the  opinion  of  the  court,  remarks,  "If  the 
punishment  be  less  than  death,  the  act  is  termed  a  bill  of 
pains  and  penalties.  Within  the  meaning  of  the  constitu- 
tion, bills  of  attainder  include  bills  of  pains  and  penalties. 
In  these  cases  the  legislative  body,  in  addition  to  its  legiti- 
mate functions,  exercises  the  powers  and  office  of  judge;  it 
assumes,  in  the  language  in  the  text  books,  judicial  magis- 
tracy; it  pronounces  upon  the  guilt  of  the  party,  without 
any  of  the  forms  or  safeguards  of  trial ;  it  determines  the  suf- 
ficiency of  the  proofs  produced,  whether  conformable  to  the 
rules  of  evidence  or  otherwise;  and  it  fixes  the  degree  of 
punishment  in  accordance  with  its  own  notions  of  the  enor- 
mity of  the  offense."  The  learned  judge  cites  cases  from 
British  history,  where  bills  of  this  character  had  been  passed, 
and  the  court  held  that  the  second  article  of  the  constitution 
of  the  state  of  Missouri,  which  required  a  test  oath  from 
priests  and  clergymen,  in  order  that  they  might  continue  in 
the  exercise  of  their  profession,  and  be  allowed  to  preach 
and  teach,  constituted  a  bill  of  attainder,  within  the  mean- 
ing of  the  provision  of  the  federal  constitution  prohibiting 
the  states  from  passing  bills  of  that  character. 

The  court  also  held  that  the  clauses  of  the  same  article,  in 
depriving  priests  and  clergymen  of  the  right  to  preach  and 
teach,  impose  a  penalty  for  some  acts  which  were  innocent 
at  the  time  they  were  committed,  and  increase  the  penalty 
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prescribed  for  such  of  the  acts  specified  as  at  the  time  con- 
stituted public  offenses,  and  in  both  particulars  violate  the 
provisions  of  the  federal  constitution  prohibiting  the  passage 
by  the  states  of  an  ex  post  facto  law.  That  they  further  vio- 
lated that  provision  in  altering  the  rules  of  evidence  with 
respect  to  the  proof  of  the  acts  specified;  thus,  in  assuming 
guilt  instead  of  the  innocence  of  the  parties,  in  requiring 
them  to  establish  their  innocence,  instead  of  requiring  the 
government  to  prove  their  guilt,  and  in  declaring  that  their 
innocence  can  be  shown  only  in  one  way,  by  an  expurgatory 
oath.  The  learned  judge,  in  reference  to  the  clause  of  the 
constitution  which  inhibits  the  passage  of  an  ex  post  facto 
law,  says  :  "  By  an  ex  post  facto  law  is  meant  one  which 
imposes  a  punishment  for  an  act  which  is  not  punishable  at 
the  time  it  was  committed,  or  imposes  additional  punish- 
ment to  that  then  prescribed,  or  changes  the  rule  of  evi- 
dence by  which  less  or  different  evidence  is  sufficient  to  con- 
vict than  was  required."  (See  also  Colder  agt.  Bull,  3  Dallas, 
380,  390;  Fletcher  agt.  Peck,  3  Cranch.  137.)  It  is  clearly 
manifest  that  the  law  under  consideration  was  liable  to  the 
objection  that  it  was  both  a  bill  of  pains  and  penalties  and 
an  ex  post  facto  law,  within  the  principles  laid  down,  in  the 
case  cited.  It  not  only  inflicted  pains  and  penalties,  but  it 
imposed  punishment  for  acts  not  punishable  at  the  time 
they  were  committed,  and  changed  the  rule  of  evidence  as  to 
the  testimony  required  to  convict. 

In  Ex  parte  Garland  (4  Wai.  333)  a  similar  question  was 
presented,  and  it  was  held  that  an  act  of  congress  which 
excludes  from  practicing  in  the  federal  courts  any  attorney 
or  counsellor  who  refuses  to  take  a  test  oath  precisely  like 
the  oath  required  by  the  provisions  of  the  act  in  question, 
with  the  exception  ot  the  last  clause,  relating  to  desertion, 
partakes  of  the  nature  of  a  bill  of  pains  and  penalties,  and  is 
subject  to  the  constitutional  inhibition  against  the  passage 
of  bills  of  attainder,  under  which  general  designation  bills  of 
pains  and  penalties  are  included;  and  that  in  the  exclusion 
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which  the  act  adjudges,  it  imposes  a  punishment  for  some 
of  the  acts  specified,  which  were  not  punishable  at  the  time 
they  were  committed;  and  for  other  of  the  acts,  it  adds  a 
new  punishment  to  that  before  prescribed,  and  it  is  thus 
within  the  inhibition  of  the  constitution  against  the  passage 
of  an  ex  post  facto  law. 

Independent  of  any  views  which  may  be  entertained,  the 
cases  cited  cover  the  question  discussed,  and  are  decisive  and 
controlling.  Any  further  discussion  would  therefore  be 
unnecessary.  But  it  is  not  inappropriate  to  add  that  all 
oaths  of  an  expurgatory  character,  especially  when  applied 
as  a  means  of  punishment  for  past  acts,  not  at  the  time 
recognized  and  known  to  the  law  as  penal  or  criminal,  have 
been  regarded  in  all  countries,  in  modern  times,  as  odious 
and  inquisitorial ;  and,  passed  as  they  usually  are  in  times 
of  high  excitement,  upon  the  return  of  cool  judgment  and 
calm  reason,  have  been  condemned  and  repealed  by  legisla- 
tive enactment.  Such  was  the  case  in  our  own  state,  after 
the  termination  of  the  revolutionary  struggle.  Some  laws 
of  such  a  character  had  been  passed  during  that  period,  and 
even  after  its  close,  when  peace  had  returned,  rigid  enact- 
ments were  made,  which  excluded  from  the  legal  profession 
many  eminent  lawyers  of  that  generation.  A  more  enlight- 
ened and  liberal  spirit,  however,  under  the  guidance  of  the 
most  able  statesmen  and  profound  jurists  of  that  day,  finally 
prevailed,  and  those  who  had  been  banished  from  the  coun- 
try were  allowed  to  return,  restored  to  the  privileges  of  citi- 
zenship, by  the  repeal  of  the  disabling  laws;  and  in  one 
instance  at  least,  where  the  party  had  the  misfortune  to 
differ  from  his  neighbors  and  friends  upon  the  great  question 
of  American  independence,  after  years  of  absence  and  expa- 
triation in  a  foreign  land,  was  allowed  to  resume  his  former 
position  in  the  legal  profession,  where  his  talents,  extensive 
acquirements  and  profound  learning  shed  lustre  upon  the 
jurisprudence  of  the  state,  and  the  purity  and  consistency 
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of  his  life  to  an  advanced  age  commanded  the  respect,  confi- 
dence and  veneration  of  the  entire  community. 

I  am  also  of  the  opinion  that  the  statute  in  question  vio- 
lates the  constitution  of  the  state  of  New  York. 

The  first  section  of  the  second  article  of  the  constitution 
prescribes  the  qualifications  of  electors,  who  shall  be  entitled 
to  vote  ''for  all  officers  that  now  or  hereafter  may  be  elected 
by  the  people." 

The  second  section  of  the  thirteenth  article  provides  for 
the  submission  of  the  question,  whether  a  convention  shall 
be  called,  "to  the  electors  qualified  to  vote  for  members  of 
the  legislature,  and  in  case  a  majority  of  the  electors  so  quali- 
fied, voting  at  such  election,  shall  decide  in  favor  of  such 
convention  for  such  a  purpose,  the  legislature  shall  provide 
for  the  election  of  delegates  to  such  convention."  This 
clause  does  not  confer  upon  the  legislature  any  power  to  cre- 
ate disabilities  not  existing  at  the  time,  under  the  constitu- 
tion, or  to  restrict  the  right  of  suffrage  which  the  constitu- 
tion has  established.  It  would  be  extraordinary  if  the  legis- 
lature had  the  right  to  determine  who  were  entitled  to  the 
privilege  of  voting,  and  thus,  in  the  exercise  of  an  unlimited 
discretion,  be  able  to  disfranchise  any  class  of  citizens,  when 
the  right  is  already  clearly  established.  Such  a  power  would 
be  liable  to  the  grossest  abuse,  dangerous  in  the  extreme, 
and  obviously  was  never  intended  to  be  conferred.  It  is  evi- 
dent, I  think,  that  the  above  section,  specifying  the  qualifi- 
cations of  electors  to  pass  upon  the  question  whether  or  not 
there  shall  be  a  convention,  plainly  imports  that  the  same 
elactors,  and  no  others,  are  qualified  to  vote  for  delegates ; 
and  any  disfranchisement  of  any  portion  of  said  electors  is  a 
violation  of  this  section,  and  therefore  void. 

The  statute  also  violates  section  one  of  article  one  of  the 
constitution  of  this  state,  which  declares  that  uno  member 
of  this  state  shall  be  disfranchised  or  deprived  of  any  of  the 
rights  or  privileges  secured  to  any  citizen  thereof,  unless  by 
the  law  of  the  land  or  the  judgment  of  his  peers."  The 
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"law  of  the  land"  does  not  mean  a  statute  passed  for  the 
purpose  of  working  the  wrong,  but  the  law  which  existed 
at  the  time  when  the  alleged  offense  was  perpetrated.  The 
provision  was  intended  to  restrict  the  power  of  the  legisla- 
ture, and  to  prevent  any  act  which  would  deprive  a  party 
of  his  rights  or  disfranchise  him,  until  it  was  ascertained 
judicially  that  they  had  been  forfeited-  (Wynchammcr  agt. 
The  People,  13  N.  Y.  R.  393,  394  and  416,  and  oilier  cases 
cited)  The  act  in  question  pronounces  a  judgment  and  dis- 
franchises the  elector,  without  judge  or  jury,  or  any  of 
the  forms  required  by  the  ordinary  course  of  legal  pro- 
ceedings. 

It  also  violates  section  six  of  article  one,  which  declares 
that  no  person  shall  be  held  to  answer  for  a  crime,  except 
on  presentment  of  a  grand  jury;  and  the  second  section  of 
the  same  article,  which  secures  the  right  of  trial  by  jury  in 
all  cases  in  which  it  has  heretofore  been  held  inviolate. 

These  objections  are  too  apparent  to  require  an  extended 
discussion.  It  is  manifest  that  the  case  was  properly  decided 
by  the  general  term,  and  the  judgment  reversing  the  judg- 
ment of  the  special  term  overruling  the  demurrer  and  dis- 
missing the  complaint  must  be  affirmed,  with  costs. 

All  the  judges  concurred  exceptiag  HUNT,  WOODRUFF  and 
MASON. 


NEW  YORK  COMMON  PLEAS. 

CORNELIUS  M.  MERSEROLE  and  JAMES  L.  LIBBY  agt.  MORRIS 
A.  TYNBERG. 

Whenever  a  trade  marl  is  first  employed  to  designate  a  particular  manufacture, 
whether  the  terra  used  is  a  popular  one,  formed  of  words  or  symbols  common  to 
the  world,  or  one  expressly  created  for  the  purpose  to  which  it  is  applied,  and 
the  manufacture  acquires  reputation  and  becomes  valuable  as  an  article  of  mer- 
chandise, it  will  be  protected  from  infringement  by  injunction. 

Therefore,  where  it  appeared  that  the  phiintifls  were  the  first  to  use  the  word  "  Bis- 
marck," although  a  popular  Term  and  one  in  general  use,  as  a  designation  of  a  par- 
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ticular  style  of  paper  collars  made  by  them,  and  have  acquired  by  its  manufacture 
and  Bale  under  that  name  a  valuable  interest  in  such  designation,  the  defendant 
must  be  estopped  from  using  it  for  the  same  purpose. 

Special  Term,  October,  1868. 

MOTION  by  defendant  to  dissolve  injunction. 

CLARENCE  A.  SEWARD,  for  plaintiffs. 
SPRING  &  WETMORE,  for  defendant. 

BRADY,  J.  Upon  the  conclusion  of  the  arguments  on  the 
motion  which  was  made  to  dissolve  the  injunction  granted 
herein,  I  was  impressed  with  the  belief  that  the  application 
must  be  denied,  and  subsequent  examination  of  the  proofs, 
papers  and  authorities  confirmed  that  view.  The  subject 
of  trade  marks  is  exhausted  by  the  briefs  of  the  respective 
counsel,  and  an  array  made  of  American  and  English  cases 
which  shows  their  zeal  and  industry. 

Due  consideration  of  the  whole  case  results,  however,  in 
this  proposition :  If  the  plaintiffs  can  be  pronounced  the  first 
to  ujte  the  word  "  Bismarck,"  although  a  popular  term  and 
one  in  general  use,  as  a  designation  of  a  particular  style  of 
paper  collars  made  by  them,  and  to  have  acquired  by  its 
manufacture  and  sale  under  that  name  a  valuable  interest  in 
such  designation,  the  defendant  must  be  estopped  from 
using  it  for  the  same  purpose.  The  plaintiffs  had  the  right 
to  appropriate  such  name,  in  common  with  others,  for  a  new 
purpose,  and,  having  done  so,  are  entitled  to  avail  them- 
selves of  all  the  advantages  of  their  superior  diligence  and 
industry.  There  is  no  reason  for  making  any  distinction 
between  a  common  word  or  term  used  for  an  original  or 
new  purpose  which  has  accomplished  its  object,  and  a  new 
design  adopted  by  a  manufacturer.  Both  give  currency 
to  the  articles  to  which  they  are  applied  and  distinguish 
them  from  other  manufactures  of  a  similar  character.  All 
persons  stand  alike  on  this  theory,  and  all  are  entitled 
to  protection.  This  rule  is  logically  and  justly  evoked 
from  the  decisions  relating  to  trade  marks,  although, 
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as  I  have  had  occasion  to  observe  in  another  case,  it  may  be 
said  that  there  is  a  seeming,  although  not  real,  absence  of 
uniformity  in  the  doctrines  established  by  them.  I  do  not 
deem  it  necessary  to  analyze  them.  It  is  more  practical  and 
quite  sufficient  to  state  what,  in  my  judgment,  is  appicable 
to  this  case,  as  one  of  the  results  of  these  determinations, 
and  it  is  this : 

Whenever  a  trade  mark  is  employed  to  designate  a  par- 
ticular manufacture,  whether  the  term  used  is  a  popular  one 
formed  of  words  or  symbols  common  to  the  world,  or  one 
expressly  created  for  the  purpose  to  which  it  is  applied,  and 
the  manufacture  acquires  reputation  and  becomes  valuable 
as  an  article  of  merchandise,  an  imitator  thereof,  for  a  kin- 
dred or  similar  manufacture,  is  presumed  to  intend  wrong- 
fully, and  the  burden  rests  upon  him  to  show  that  there  is 
either  no  property  in  the  term  or  symbol,  arising  from  pri- 
ority of  use,  for  the  article  to  which  it  has  been  applied,  or 
that  no  deceit  or  injury  can  result  from  the  imitation.  (Pid- 
dings  agt.  Howe,  8  Simons,  479;  Knott  agt.  Morgan,  2  Kern. 
213;  Barrows  agt.  Knight,  6  R  I.  Hep.  434;  Marsh  agt. 
Billings,  7  Cush.  R.  323;  Broliam  agt.  Bustard,  9  Lata 
Times,  N.  S.  199;  Harper  agt.  Pearson,  3  Law  Times,  N.  S. 
547;  Hall  agt.  Burrows,  9  Law  Times,  N.  S.  561;  Smith 
agt.  Woodruff,  48  Barb.  S.  C.  R.  439;  Howard  agt.  Hen- 
riques,  3  Sand.  S.  C.  R.  725 ;  Stone  agt.  Carlan,  13  Laiv  R. 
360;  Matsell  agt.  Flanagan,  2  Abb.  Pr.  R.  N.  S.  459;  Coffee 
agt.  Brcmton,  4  McLean,  316;  Edelstein  agt.  Edelstein,  1 
DeG.  J.  &  Smith's  R.  185;  Walton  agt.  Crowleij,  3  Blatcli. 
C.  C.  R.  447 ;  Davis  agt.  Kendall,  2  R.  J.  Rep.  570 ;  New- 
man agt.  Alvord,  49  Barb.  S.  C.  R.  538..) 

The  cases  have  become  numerous  because  success  pro- 
vokes rivalry,  and  fair  dealing  does  not  always  characterize 
competition.  I  have  been  unable  to  yield  to  the  conviction 
which  some  persons  seem  to  entertain,  that  it  is  fair  dealing 
designedly  to  appropriate  for  the  same  object  a  word,  sym- 
bol or  term  first  employed  b£  another  for  a  particular  pur- 
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pose,  although  such  word,  symbol  or  term  is  one  in  general 
use,  and  belongs  in  common  to  the  world.  The  word,  sym- 
bol, or  term,  abstractly  considered,  is  not  the  subject  of  spe- 
cial right  or  property,  but  it  may  become  so  when  the  appli- 
cation of  it  identifies  a  particular  manufacture,  and  the  thing 
made,  and  the  word,  term  or  symbol,  as  applied  to  it,  are 
synonymous. 

"Property  in  a  word  for  all  purposes  cannot  exist,  but 
property  in  a  word,  as  applied  by  way  of  stamp  upon  a 
stick  of  liquorice,  does  exist  the  moment  the  liquorice  gets 
into  the  market  so  stamped.  Reputation  in  the  market, 
whereby  the  stamp  gets  currency,  and  an  indication  of 
superior  quality,  or  of  some  other  circumstance,  which 
would  render  the  article  so  stamped  acceptable  to  the  pub- 
lic, is  property."  (Per  Lord  WESTBUEY,  in  McAndrews  agt. 
Bassett,  10  Jurist  N.  S.  550.) 

There  is  a  class  of  cases,  such  as  Convin  agt.  Daly  (7 
Bosiv.  222),  where  the  plaintiff  endeavored  to  appropriate 
the  name  of  "  Club  House  Gin,"  and  Binninger  agt.  Wattles 
(28  How.  Pr.  JR.  206),  where  the  designation,  employed  by 
the  plaintiff  was  "Old  London  Dock  Gin,"  which  would 
seem  to  conflict  with  the  rule  stated;  but  such  is  not  the 
fact.  The  distinction  between  these  and  cases  kindred  to 
them  is  pointed  out  by  Judge  DANIELS,  in  commenting  upon 
them,  as  he  did  in  Newman  agt.  Alvord  (supra}.  After  show- 
ing that  the  protection  sought  in  those  cases  was  denied 
upon  the  ground  that  the  terms  adopted  were  previously  in 
popular  use  for  the  same  purpose  as  that  to  which  tho 
plaintiffs  claimed  the  right  specifically  to  appropriate  them, 
he  said:  "But  neither  these  decisions,  nor  any  others  to 
which  they  refer,  sanction  the  conclusion  that  because  a 
term  is  in  popular  use  it  can  be  burdened  with  no  new  use 
of  a  special  and  exclusive  character,  for  the  purpose  of  iden- 
tifying the  trade  and  manufacture  of  a  particular  individual. 
It  is  to  be  observed,  also,  that  the  rule  which  originally  pre- 
scribed that  fraud  was  a  necessary  element  in  the  plaintiff's 
You  XXXVL  2 
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case  to  be  affirmatively  established  by  him  has  ceased  to 
exist.  (Cases  supra.}  And  all  the  essential  requisites  to 
the  plaintiff's  right  to  protection  flow  from  the  prior  use  of 
a  term,  symbol  or  word  which  has  created  for  his  manufac- 
ture a  celebrity  or  value ;  and  the  burden  of  showing  that 
the  claim  of  priority  is  unfounded,  or  the  absence  of  any 
injury  resulting  from  its  imitation,  rests  upon  the  defendant. 
This  case  demands  a  decision  upon  the  precise  proposition 
considered,  inasmuch  as  the  word  Bismarck  was  applied  to 
men  and  to  things  of  various  kinds  prior  to  the  use  of  it  by 
the  plaintiffs  to  distinguish  their  manufacture  of  paper  col- 
lars, and  was  a  popular  term.  The  plaintiffs,  however,  were, 
in  my  judgment,  the  first  to  employ  it  as  they  did,  and  their 
collars,  thus  designated,  acquired  a  valuable  reputation  in 
the  market.  It  follows  as  a  natural  deduction  that  the  imi- 
tation of  the  plaintiff's  mark  was  predicated  on  the  reputa- 
tion which  their  paper  collars  of  that  name  had  acquired, 
and  of  which  the  defendant  sought  to  avail  himself.  If  com- 
petition, fair  and  honorable,  as  I  understand  it,  had  alone 
stimulated  the  defendant,  he  should  have  relied  upon  the 
quality  or  some  attribute  of  his  manufacture,  and  selected 
some  distinctive  appellation  for  it.  It  is  the  policy  of  the 
law  to  encourage  enterprise,  but  not  at  the  expense  of 
superior  diligence  and  industry.  The  market  is  closed 
against  no  one  who,  in  a  fair  and  honest  spirit  of  rivalry, 
seeks  to  monopolize  the  entire  trade  in  one  or  more  articles 
of  merchandise;  but  the  elements  of  fraud,  deceit  or  malap- 
propriation  of  another's  right  can  receive  no  countenance 
from  courts  of  equitable  jurisdiction. 

It  is  nnecessary,  however,  to  pursue  this  subject  further, 
except  to  say  that  the  defendant  may  not  be  subject  to  the 
charge  of  unfair  dealing  in  fact.  If  he  honestly  believes 
himself  entitled  to  use  the  mark  introduced  by  the 
plaintiffs,  from  a  conviction  that  they  were  not  the  origin- 
ators of  it  for  the  purposes  to  which  they  applied  it,  the  gen 
eral  observations  herein  contained  about  fair  dealing  may  not 
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apply  to  him,  although  the  legal  results  would  be  the  same. 
I  have  considered  this  case  in  a  general  sense,  without 
intending  to  reflect  upon  the  defendant  particularly. 

The  motion  to  dissolve  the  injunction  must,  for  the  rea- 
sons assigned,  be  denied,  with  ten  dollars  costs. 


SUPREME  COURT. 
FRANCIS  PONTO,  appellant  agt.  JAMES  H.  PHELPS,  respondent. 

Where  an  offer  has  been  made  by  the  respondent  under  section  371  of  the  Code  of 
Procedure,  to  allow  the  judgment  before  the  justice  to  be  corrected,  and  tha 
same  has  been  accepted  by  the  appellant  and  the  judgment  corrected  accordingly  : 

Held,  that  the  appellant  is  entitled  to  an  order  or  judgment  of  the  appellate  court  for 
the  recovery  of  the  amount  of  his  disbursements  on  appeal,  and  his  costs  in  the 
court  below.  ( This  case  is  said  to  be  incorrectly  reported  in  vol.  35  How.  Pr.  B. 
p.  364.) 

Fifth  District,  General  Term,  1S68. 

Before  FOSTER,  MULLIN  and  MORGAN,  J.  J. 

THE  appellant,  after  acceptance  of  the  respondent's  offer 
and  correction  of  the  judgment  in  the  justice's  court,  applied 
to  the  county  court,  upon  an  affidavit  showing  the  facts  and 
setting  forth  the  amount  ot  his  disbursements  on  appeal,  and 
his  costs  in  the  justice's  court  for  an  order,  that  the  justice 
apply  the  same  on  the  execution  issued  by  him,  or  for  such 
other  or  further  order  in  the  premises,  as  the  court  might  see 
proper  to  grant.  The  correctness  of  the  items  of  disburse- 
ments and  costs,  were  not  disputed ;  and  the  county  court 
thereupon,  instead  of  granting  an  order  requiring  the  justice 
to  make  the  indorsement  on  the  execution,  made  an  order 
directing  a  judgment  in  favor  of  the  appellant,  for  the  recov- 
ery of  SI 2.20,  the  amount  of  his  disbursements  on  appeal 
and  his  costs  in  the  court  below. 

The  appeal  was  from  this  order. 
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N.  WHITING,  for  the  appellant,  argued  that  the  jurisdic- 
tion of  the  county  court  was  exhausted  on  the  acceptance  of 
the  plaintiff's  offer  arid  the  correction  of  the  justice's  judg- 
ment. (MORGAN,  J.  The  provision  of  section  371  is,  that 
the  corrected  judgment  shall  stand  as  his  judgment,  and  be 
enforced  accordingly ;  and  that  the  appellant  shall  recover 
his  disbursements  on  appeal,  and  his  costs  in  the  justice's 
court.  The  recovery  here  mentioned  must,  therefore,  be  had 
in  the  appellate  court,  as  the  authority  of  the  justice  is  ex- 
hausted.) The  counsel  then  argued  that  the  county  court 
had  no  authority  to  tax  the  costs.  (MORGAN,  J.  The  papers 
do  not  show  that  the  court  taxed  the  costs.  For  aught  that 
appears,  they  may  have  been  taxed  by  the  clerk.  But  we 
think  no  formal  taxation  was  necessary.) 

W.  J.  WALLACE,  for  respondent. 

Per  curiam.     The  order  of  the  county  court  is  affirmed, 
with  $10  costs. 


SUPREME  COURT. 

JAMES  FISK,  JR.  and  others  agt.  THE  CHICAGO,  ROCK  ISLAND 
and  PACIFIC  RAILROAD  COMPANY  and  others. 

HATCH  agt.  SAME. 
FANSHAWE  agt.  SAME. 

BELDEN  agt.  SAME. 

« 

This  court  has  jurisdiction  of  actions  brought  by  citizens  of  this  state,  as  stockhold- 
ers of  a  railroad  coporation  created  under  the  laws  of  the  states  of  Illinois  and 
Iowa,  for  the  purpose  of  interposing,  by  injunction,  to  stay  the  use  of  proceeds  of 
illegal  and  spurious  stock  issued  and  sold  by  such  corporation. 

Neither  a  railroad  corporation  nor  its  directors  Lave  the  right  to  make  certificates 
purporting  to  represent  capital  stock  of  the  corporation,  which  has  not  in  fact  been 
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subscribed  and  paid  for,  and  put  them  on  the  market  for  sale  as  stock.  Such  issues 
are  ultra  vires. 

A  subsequent  statute  passed  by  the  si-ate  of  Iowa  alone,  ratifying  such  false  certifi- 
cates of  stock  cannot  aid  the  corporation  ;  for  the  state  of  Illinois  has  as  much 
control  of  the  matter  as  the  state  of  Iowa,  the  stock  being  the  issue  of  a  consolida- 
ted corporation  of  both  states. 

An  injunction  should  not  be  issued  restraining  the  corporation,  except  so  far  as  the 
illegal  certificates  are  concerned — the  proceeds  of  which  should  be  held  by  the 
court  to  protect  the  company  against  damages  in  favor  of  the  holders  of  the  falso 
certificates,  or  to  enable  it  to  retiie  them. 

New  York  Special  Term,  at  Chambers,  April,  1868. 

THE  plaintiffs  in  these  several  cases,  sued  as  holders  of 
original  shares  of  the  stock  of  the  Chicago,  Eock  Island  and 
Pacific  Eailroad  Company,  a  corporation  created  by  the  states 
of  Illinois  and  Iowa.  The  complaints  alleged  that  the  new 
issue  of  49,000  shares  of  the  stock  was  illegal  and  void,  and 
demanded  injunctions  against  the  use  of  the  proceeds  of  that 
issue,  and  the  appointment  of  a  receiver  of  such  proceeds. 
Motions  were  made  by  the  plaintiffs  for  the  appointment  of 
such  receiver,  and  motions  were  made  by  the  defendants  to 
dissolve  the  pending  injunctions  against  the  use  of  the  pro- 
ceeds. All  the  motions  came  on  and  were  heard  together. 

D.  D.  FIELD,  J.  E.  BURRILL  and  J.  K.  PORTER,  for  the 

the  plaintiffs. 
C.  TRACY,  W.  M.  EVARTS,  W.  FULLERTON,  A.  J.  VAN- 

DERPOEL  and  J.  N.  WHITING,  for  the  defendants. 

CARDOZO,  J.  I  shall  not  follow  the  counsel  over  the  ex- 
tended field  of  discussion  in  which  thev  indulged  on  the  araru- 

«'  O  O 

ment  of  the  motion  in  these  cases.  The  statement  of  a  very 
few,  plain  and  well  recognized  propositions  is  all  that  is 
necessary  to  dispose  of  the  question  really  involved.  My 
views  may  be  briefly  expressed,  as  follows : 

1.  Even  if  my  reflection  and  examination  led  me  to  a  dif- 
ferent opinion,  which  they  do  not,  I  should  not  feel  at  lib- 
erty to  deny  the  existence  of  the  jurisdiction  which  it  is 
sought  to  have  the  court  entertain  in  these  actions,  since  the 
point  has  been  fully  and  distinctly  decided  by  the  general 
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term  of  this  court  in  Griffiths  agt.  Scott,  cited  on  the  argu- 
ment. My  views  accord  with  that  decision,  but  in  any  event, 
I  should  consider  myself  bound  to  follow  it.  In  that  case 
Judge  INGRAHAM  said :  "  I  think  there  can  be  no  doubt  but 
that  a  citizen  of  this  state  can  maintain  an  action  against  a 
foreign  corporation  for  any  cause  connected  with  the  recov- 
ery of  or  protection  to  his  property  or  rights  in  said  corpor- 
tion."  Judge  LEONARD,  in  the  same  case,  held  that  this 
court  "  has  not  the  power  to  remove  or  appoint  the  trustees 
or  directors  of  a  foreign  corporation,  but  it  can  enjoin  their 
action  when  illegal,  or  when  acting  fraudulently  or  unlaw- 
fully if  they  are  personally  within  our  jurisdiction."  These 
remarks  are  apposite  to  the  present  suits,  and  dispose  of  the 
point  as  to  jurisdiction  raised  by  the  defendant's  counsel. 

2.  The  issue  of  the  49,000  shares  complained  of  was  ultra 
vires.     Neither  the  corporation  nor  its  directors  had,  in  any 
view,  the  right  to  make  certificates  purporting  to  represent 
capital  stock,  which  had  not  in  fact  been  subscribed  and  paid 
for,  and  to  put  them  on  the  market  as  stock  and  sell  them 
below  par.     If  they  might  do  so  and  sell  them  at  a  discount 
of  one  or  two  per  cent,  they  might  sell  them  at  fifty  per  cent 
or  any  greater  discount,     It  is  not  a  question  of  good  faith, 
or  of  honest  intention,  or  of  wise  policy,  or  skillful  or  dis- 
creet management  upon  the  part  of  the  directors ;  it  is  a 
question  of  power.     Every  paper  issued  purporting  to  rep- 
resent stock  which  had  in  fact  no  existence,  was  a  false  cer- 
tificate ;  and  the  directors  were  not  authorized  to  make  false 
certificates.     No  such  power  attaches  to  their  office,  and  the 
stockholders  have  the  right  to  complain  that  they  have  as- 
sumed a  power  which  was  not  conferred  upon  them.     These 
views  controlling  of  the  case  are  so  familiar  that  they  do  not 
require  the  citation  of  authorities  to  support  them. 

3.  The  statute  passed  by  the  legislature  of  Iowa  (Laws  of 
Iowa,  1868,  chap.  13),  cannot  alone  ratify  the  act  of  the  di- 
rectors.    The  state  of  Iowa  has  not  exclusive  jurisdiction 
over  this  corporation.     The  certificates  do  not  purport  to 
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represent  stock  in  the  original  corporation  created  by  the 
state  of  Iowa,  but  assume  to  represent  stock  of  the  con- 
solidated company  consisting  of  that  corporation  and  the  one 
found  under  the  laws  of  Illinois.  The  latter  state,  therefore, 
has  quite  as  much  control  of  the  present  matter  as  the  state 
of  Iowa.  Certainly  the  act  of  either  alone  will  not  aid  the 
defendants. 

4.  I  see  no  reason  why  any  injunction  should  have  issued 
to  restrain  the  defendants,  except  so  far  as  the  49,000  illegal 
certificates  are  concerned.     The  transfer  of  the  illegal  issue 
was  properly  enjoined,  and  the  proceeds  should  be  held  by 
the  court  to  protect  the  company  against  damages  in  favor 
of  «the  holders  of  the  false  certificates,  or  to  enable  it  to  retire 
them ;  but  nothing  is  disclosed  in  the  papers  which  satisfies 
me  that  it  is  either  proper  or  necessary  to  prevent  dealings 
in  the  genuine  stock  or  to  interfere  writh  the  business  of  the 
corporation,  except  to  the  extent  I  have  mentioned. 

5.  Respecting  the  motions  to  attach  the  defendants,  I  have 
only  to  remark  that  I  do  not  think  that  any  breach  of  the  in- 
junction has  been  established  by  the  affidavits  submitted  to 
me,  calling  for  any  present  action. 

6.  I  shall  appoint  Hugh  Smith,  Esq.  (the  deputy  city 
Chamberlain),  receiver  of  the  proceeds  of  the  49,000  illegal 
shares,  requiring  from  him  a  bond  with  surety,  to  be  ap- 
proved in  $500,000,  and  directing  that  each  half  million  of 
dollars  w.hich  shall  come  to  his  hands  as  such  receiver,  shall 
be  deposited  alternately  in  the  United  States  Trust  Company 
and  in  the  Union  Trust  Company. 

7.  The  costs  of  these  motions  will  be  costs  in  the  actions, 
and  abide  the  event  of  the  same. 

8.  An  order  in  accordance  with  these  views  and  contain- 
ing such  provisions  as  may  be  deemed   necessary  to   carry 
them  into  effect,  will  be  prepared  by  the  plaintiffs'  attorneys 
and  presented  to  me  for  settlement. 

Ordered  accordingly. 
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SUPREME  COURT. 

O'BRIEN  agt.  THE  CHICAGO,  ROCK  ISLAND  AND  PACIFIC  RAIL- 
EOAD  COMPANY  and  others. 

MUSGRAVE  agt.  Same. 
GATES  agt.  Same. 

Where  a  foreign  railroad  corporation  issue  new  and  additional  certificates  of  stock 
and  sell  the  same  in  the  market,  which  stock,  under  our  laws,  would  be  consid- 
ered spurious,  and  the  certificates  thereof  void,  as  issued  ultra  vires,  and  the  sales 
of  which  this  court,  in  an  action  by  a  citizen  of  this  state  as  a  stockholder  of  said 
corporation,  would  restrain  by  injunction,  will  nevertheless  be  controlled  by  the 
laws  of f he  states  under  which  such  corporation  is  created ;  and  where  such  states 
by  their  laws  ratify  and  decide  such  stock  to  be  legal  and  valid,  this  court  will 
refuse  to  interfere  by  injunction. 

New  TorJc  Special  Term,  at  Chambers,  August,  1868. 

THE  plaintiffs  in  these  causes  sued  as  holders  of  the  orig- 
inal stock  of  the  Chicago,  Rock  Island  and  Pacific  Railroad 
Company,  a  corporation  formed  and  existing  under  the  laws 
of  Illinois  and  Iowa.  The  complaints  were  substantially 
like  those  in  the  previous  cases  of  Fisk  and  other  plaintiffs, 
last  above  reported.  The  plaintiffs  now  moved  for  the 
appointment  of  a  receiver  of  the  proceeds  of  the  49,000 
new  shares  of  stock  issued  and  sold  by  the  executive  com- 
mittee of  the  company.  The  defendants  also  moved  to 
dissolve  the  preliminary  injunctions  restraining  the  use  of 
such  proceeds.  It  appeared,  among  other  things,  that  the 
former  suits  had  been  discontinued  5  that  the  legislature  of 
Iowa  had  passed  an  act  fully  confirming  the  issue  of  the 
49,000  shares  of  stock ;  and  that  the  supreme  court  of  Illi- 
nois, in  an  action  brought  by  the  attorney  general  of  Illinois 
against  the  company,  had  decreed  that  such  issue  was  legal 
and  valid ;  and  also,  that  while  the  former  actions  were  sus- 
tained by  the  petition  of  a  majority  of  the  stockholders,  the 
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present  actions  were  opposed  by  a  large  majority,  about 
three-fourths  in  amount,  of  all  the  stockholders. 
All  the  motions  were  heard  together. 

Mr.  WINGATE,  E.  W.  STOUGHTON  and  L.  R.  MARSH, 

for  the  plaintiffs. 
C.  TRACY  and  W.  FULLERTON,  for  the  defendants. 

CARDOZO,  J.  If  these  cases  presented  only  similar  circum- 
stances to  those  which  existed  when  the  cases  of  Fisk,  Fan- 
shawe  and  others  (which  have  since  been  discontinued)  were 
decided,  of  course  I  should  make  the  same  disposition  of 
them  as  1  did  of  those  cases,  my  confidence  in  the  accuracy 
of  the  views  I  then  expressed  not  only  being  undiminished, 
but  being  sustained  by  the  unanimous  judgment  of  the  gen- 
eral term. 

The  corporation  defendant  here  is  subject  to  the  jurisdic- 
tion of  the  states  of  Iowa  and  Illinois,  and  by  the  laws  of 
those  states  its  powers  must  be  tested.  The  former  state 
had  ratified  the  action  of  the  defendant  when  the  other  cases 
came  before  me ;  and  now  a  decision  of  the  courts  of  Illi- 
nois, which  I  feel  bound  to  respect  as  an  authoritative  dispo- 
sition of  the  law  of  that  state,  is  cited,  showing  that  the 
acts  of  this  corporation,  though  they  would  not  be  within 
its  power  according  to  our  law,  are  so  according  to  the  law 
of  the  state  of  Illinois.  No  decision  of  that  state  bearing 
upon  the  point  existed  when  the  other  cases  were  argued. 
This  puts  the  present  applications  in  an  entirely  different 
position  from  that  which  the  previous  cases  occupied,  and 
necessitates  that  the  injunctions  should  be  dissolved  and  the 
motion  for  receiver  denied ;  a  conclusion  which  I  reach  the 
more  willingly  from  the  circumstance  that  a  large  propor- 
tion of  the  stockholders,  instead  of,  as  on  the  argument  of 
the  previous  cases,  asking  that  the  injunctions  be  continued 
and  a  receiver  appointed,  now  elect  to  ratify  the  acts  of  the 
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corporation  and  its  officers,  and  ask  that  the  injunctions  be 
dissolved. 

The  motion  for  receiver  must  be  denied  and  the  injunc- 
tions vacated,  without  costs,  and,  under  the  circumstances, 
the  plaintiffs  must  have  leave  to  discontinue  these  suits, 
without  costs,  if  they  desire. 

The  vacating  of  the  injunctions  will  render  any  action 
upon  the  petition  in  the  cases  of  Fisk,  &c.,  unnecessary. 


N.  Y.  SUPERIOR  COURT. 
JAMES  K.  HILL  agt.  GEORGE  PLACE. 

It  is  no  defense  to  an  action  brought  on  a  promissory  note,  payable  at  a  particular 
place,  against  the  maker  thereof,  that  on  the  last  day  of  grace  sufficient  money  to 
pay  it  was  deposited  and  kept  on  deposit  at  that  place. 

Such  deposit  is  available,  in  an  action  against  the  maker,  only  as  a  tender,  and  must 
be  properly  pleaded  as  such. 

It  is  not  necessary  to  the  maintenance  of  an  action  brought  on  a  promissory  note 
payable  at  a  particular  place,  against  the  maker  thereof,  either  that  payment 
should  have  been  demanded  of  the  maker  personally,  or  at  the  designated  place, 
or  that  the  note  should  have  been  protested. 

Special  Term,  April,  1868. 

MOTION  for  a  new  trial  on  the  minutes  of  the  judge  before 
whom  the  cause  was  tried,  made  at  the  term  at  which  the 
cause  was  tried. 

The  action  was  brought  on  a  promissory  note  made  by 
defendant,  payable  at  the  Hanover  National  Bank. 

The  defense  set  up  is  that  on  the  last  day  of  grace  there 
was  sufficient  money  deposited  in  the  Hanover  National 
Bank  to  pay  the  note,  which  money  was  allowed  to  remain 
there,  for  the  purpose  of  paying  the  note,  lor  several  days. 

There  is  no  allegation  in  the  answer  to  the  effect  that 
defendant,  simultaneously  with  putting  in  the  answer, 
brought  the  money  into  court,  or  to  the  effect  that  the 
money  had  been  brought  into  court  prior  to  the  putting  of 
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the  answer.  In  point  of  fact,  the  money  has  never  been 
brought  into  court. 

On  the  last  day  of  grace,  between  10  and  11  o'clock  in 
the  morning,  the  note  was  presented  at  the  bank  for  pay- 
ment, and  payment  demanded,  which  was  refused.  Subse- 
quently to  this  demand,  the  money  to  pay  the  note  was 
deposited ;  but  no  notice  of  this  fact  was  given  to  the  holder 
of  the  note,  nor  was  the  note  again  presented  for  payment 
at  the  close  of  banking  hours. 

There  was  proof  that  it  is  the  custom  to  present  notes  for 
payment  between  ten  and  three  o'clock,  but  that  the  maker 
has  until  three  o'clock  to  pay  the  note,  and  it  cannot  be  pro- 
tested until  after  three ;  that,  according  to  the  custom,  it  is 
necessary,  if  a  note  on  a  presentment  made  prior  to  three 
o'clock  is  not  paid,  to  present  it  again  after  three  o'clock, 
before  it  can  be  protested. 

The  court  directed  a  verdict  for  plaintiff. 

JONES,  J.  The  deposit  in  a  bank  at  which  a  note  is  pay- 
able of  sufficient  money  to  pay  it  is  not  a  payment  of  it,  nor 
is  it  such  an  extinguishment  that  the  holder  cannot  there- 
after recover  from  the  maker,  in  an  action  brought,  the 
amount  due  on  the  note. 

Such  deposit  is  simply  a  tender  of  the  amount,  and  as 
such,  if  properly  pleaded  to  a  suit  thereafter  brought,  it  bars 
the  recovery  of  interest  subsequent  to  the  tender,  and  of  all 
costs  subsequent  to  the  payment  of  the  money  into  court, 
if  the  plaintiff  accepts  the  money;  if,  however,  the  plaintiff 
does  not  accept  the  money,  but  goes  to  trial  then,  if  defend- 
ant establishes  his  defense  of  tender,  such  defense  bars  the 
recovery  of  all  interest  subsequent  to  the  tender,  and  all 
costs,  and  entitles  the  defendant  to  costs.  But  this  is 
the  only  effect  of  a  plea  of  tender.  It  does  not  in  any 
event  bar  a  recovery  of  the  principal  amount  due,  with  inter- 
est to  the  day  of  tender.  (Wolcott  agt.  Van  Santvoord,  17 
J.  E.  246;  Caldivdl  agt.  Cassidy,  8  Cow.  p.  271;  Grah. 
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Prac.  pp.  454  to  460;  BurriWs  Forms,  edition  May  4,  1840, 
p.  338.) 

Conceding,  then,  that  the  tender  in  this  case  was  suffi- 
ciently pleaded,  still  the  plaintiff  would  be  entitled  to  recover 
the  amount  of  the  note,  although  he  would  have  to  pay  the 
costs  of  the  action. 

But  the  tender  is  not  sufficiently  pleaded.  There  is  no 
allegation  in  the  answer  that  the  money  then  was,  or  there- 
tofore had  been,  brought  into  court;  and  in  point  of  fact, 
the  money  never  has  been  brought  into  court. 

To  make  a  plea  of  tender  good  and  sufficient,  it  is  neces- 
sary not  only  that  the  money  should  be  actually  brought 
into  court,  but  that  the  answer  should  avow  that  fact.  (See 
cases  above  cited.) 

It  therefore  follows  that  neither  the  answer  nor  the  proof 
given  under  it  constituted  a  bar  to  plaintiff's  recovery  of  the 
debt,  of  the  interest  thereon,  and  of  the  costs  of  suit. 

Defendant,  however,  suggests  that  plaintiff  cannot  recover 
unless  he  has  demanded  payment  at  the  place  at  which  the 
note  is  payable,  and  that  such  demand  must  be  made  after 
three  o'clock  on  the  last  day  of  grace. 

No  demand  whatever  is  necessary  to  enable  the  plaintiff  to 
maintain  his  action.  (Wokott  agt.  Van  Santvoord,  17  J.  E. 
246.) 

Consequently,  in  this  aspect  of  the  case,  it  is  unnecessary 
to  consider  the  effect  of  a  demand  between  ten  and  eleven  in 
the  morning,  not  followed  up  by  a  demand  after  three. 

If  the  tender  had  been  sufficiently  pleaded,  then  the  ques- 
tion might  arise,  whether  a  deposit  made  before  three  on  the 
last  day  of  grace,  but  after  a  demand  and  refusal  at  an  earlier 
period  of  the  day,  would  amount  to  a  tender. 

As  under  the  present  pleadings  it  is  unnecessary  to  pass 
on  that  point,  I  refrain  from  considering  or  intimating  an 
opinion  on  it. 

As  it  is  wholly  unnecessary,  in  any  case  whatever,  to  pro- 
test a  note  for  non-payment  as  against  the  maker,  the  ques- 
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tions  as  to  whether  the  custom  proved  to  exist  in  the  city 
of  New  York,  that  a  note  payable  at  a  bank  on  a  certain  day 
cannot  be  protested  until  after  three  P.  M.  of  the  last  day  of 
grace,  can  be  allowed  to  have  any  effect  at  all,  and  if  it 
has  any  effect,  then  what  that  effect  is,  do  not  arise  for 
decision. 

Motion  for  a  new  trial  must  be  denied,  with  $10  costs. 

On  appeal  from  this  decision,,  the  general  term  affirmed 
.he  order,  for  the  reasons  assigned  in  above  opinion. 


COUET  OF  APPEALS. 

JAMES  FEEELAND,  respondent  agt.  GEOEGE  VAN  CAMPEN, 
appellant. 

Where  the  plaintiff  and  defendant  agreed  in  writing,  that  the  defendant  should 
receive,  in  full  payment,  of  a  note  which  the  plaintiff  had  given  to  the  defendant 
for  lumber,  and  which  had  not  then  become  due,  a  certain  draft,  which  was  then 
due  to  the  plaintiff,  for  a  part  of  Jhe  amount  of  the  note,  and  another  note  of  the 
plaintiff  payable  after  the  first  note  for  the  balance  ;  the  defendant  became  liable 
to  take  up  and  pay  the  amount  of  the  first  note  which  he  had  negotiated. 

And  a  subsequent  arrangement  made  between  them,  after  the  first  note  and  draft 
had  become  due,  that  for  the  present  the  plaintiff  should  take  care  of  so  much  of 
the  first  note  as  equaled  the  amount  of  the  draft,  and  the  defendant  should  take 
care  of  the  balance,  did  not  change  in  any  respect  the  position  of  the  parties  or  the 
liability  of  the  defendant  under  the  written  agreement. 

March  Term,  1864. 

APPEAL  from  a  judgment  of  the  general  term  of  the 
supreme  court. 

HOGEBOOM,  J.  The  rights  of  the  parties  depend  upon  the 
true  construction  to  be  given  to  transactions  between  them 
at  three  different  dates. 

On  the  27th  of  February,  1854,  the  plaintiff  purchased  of 
the  defendant  lumber,  the  supposed  quantity  of  which  enti- 
tled the  latter  to  compensation  to  the  amount  of  $2,G(5U,  and 
for  this  amount  the  plaintiff  gave  to  the  defendant  his  uogo- 
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tiable  note,  indorsed  by  one  Blackmore,  payable  at  the 
Leather  Manufacturers'  Bank  in  New  York,  on  the  31st  day 
of  May,  1854.  This  note  was  shortly  thereafter  negotiated 
by  the  defendant  at  the  Steuben  County  Bank,  and  both 
parties  became  liable  upon  it.  Before  its  maturity,  and  on 
the  29th  day  of  May,  1S54,  the  plaintiff  and  defendant  ac- 
counted together  in  regard  to  the  lumber,  and  by  measure- 
ment ascertained  a  deficiency,  in  the  quantity  which  entitled 
the  plaintiff  to  a  deduction  of  $677.95  from  the  purchase 
price ;  so  that  the  true  amount  for  which  he  was  liable  to 
the  defendant  on  account  of  the  lumber  was  $1,982.05,  in- 
stead of  $2,660.  Some  provision,  therefore,  was  to  be  made 
for  this;  especially  as  the  $2,660  note  would  mature  in  a  few 
days.  The  plaintiff  was  then  in  possession  of  a  good  and 
collectable  draft  drawn  by  Almy  &  Wilooi,  of  Cincinnati,  on 
Duncan,  Sherman  &  Co.,  of  New  York,  payable  without 
grace  on  the  1st  day  of  June  then  next.  This  was  less  than 
his  just  indebtedness  to  the  defendant  by  the  sum  of  $384.90. ' 
The  plaintiff  thereupon  executed  and  delivered  to  the  defend 
ant  his  note  for  the  last  named  sum,  payable  on  the  1st  day 
of  August  thereafter,  at  the  Leather  Manufacturers'  Bank  in 
New  York,  and  also  indorsed  and  delivered  to  him  the  draft 
before  mentioned  in  fall  payment  of  the  note  of  $2,660. 
This  agreement  was  reduced  to  writing  at  the  time.  The 
legal  effect  of  it  was,  I  think,  as  between  the  present  parties, 
to  make  the  defendant  and  not  the  plaintiff  liable  to  pay  the 
$2,660  note  at  the  Steuben  -County  Bank.  The  plaintiff 
had  put  into  the  defendant's  hands  available  paper  to  pay  so 
much  of  that  note  as  he  was  equitably  bound  to  pay.  He 
had  in  effect  negotiated  or  sold  to  the  defendant  such  avail- 
able paper  in  full  payment  and  extinguishment  of  such  lia- 
bility. The  defendant  could  doubtless  have  realized  the  full 
amount  by  negotiating  it  at  the  Steubeu  County  Bank.  If 
he  had  done  so  and  had  procured  the  discount  of  his  own 
paper  for  the  balance,  the  $2,660  note  would  have  been  paid, 
and  both  parties  would  then  have  remained  liable,  as  between 
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themselves,  for  precisely  what  was  equitable  between  them. 
This  was  ooubtless  what  was  intended.  At  all  events,  for  a 
perfectly  valid  price  and  consideration,  to  wit :  the  plain- 
tiff's note  payable  at  a  future  day,  and  the  Cincinnati  draft, 
also  not  yet  matured,  the  plaintiff  paid  so  much  of  the  $2,660 
note  as  he  was,  as  between  the  parties,  bound  to  pay,  and 
these  were  received  in  payment.  Such  is  the  language  of  the 
written  contract,  and  there  is  nothing  in  the  case  to  alter  or 
qualify  its  effect.  The'  legal  effect  of  the  transaction  was 
rot,  as  the  defendant's  counsel  supposes,  to  make  the  defend- 
ant the  mere  bailee  or  agent  of  the  plaintiff  to  negotiate  and 
collect  the  draft  and  small  note  and  apply  the  proceeds  to 
the  extinguishment  of  $2,660.  Even  if  such  was  the  trans- 
action, the  defendant  neglected  his  duty  in  not  promptly 
transmitting  the  draft  for  collection,  and  if  the  plaintiff  in 
any  way  subsequently  paid  of  this  amount  of  $2,660  more 
than  by  this  agreement  it  was  intended  he  should  pay,  it  is 
not  perceived  why  he  ought  not  to  be  permitted  to  recover 
it  as  money  paid  for  and  on  account  of  the  defendant.  By 
reason  of  the  defendant's  negligence  in  forwarding  the  draft 
for  collection  it  was  not  seasonably  protested,  and  the  plain- 
tiff was  discharged  from  his  liability  as  indorser. 

On  the  10th  of  August,  1S54,  the  parties  made  a  further 
agreement  in  writing,  reciting  the  foregoing  facts,  and  that 
the  $2,660  note  and  the  $1,597.15  draft  were  still  unpaid, 
and  stipulating  that  for  the  present  the  plaintiff  should  take 
,  care  of  so  much  of  said  note  of«S2,660  as  equalled  the  amount 
of  the  draft,  and  that  the  defendant  should  take  care  of  the 
balance ;  but  without  in  any  respect  altering  existing,  or 
creating  new  or  different  liabilities  of  the  parties  to  each 
other  or  to  other  persons. 

After  this  explicit  statement  and  reservation  of  their  rights, 
I  do  not  see  how,  by  this  arrangement,  the  position  of  the 
parties  was  in  any  respect  changed.  The  plaintiff  must  by 
this  time  have  paid  his  $380.90  note,  for  it  had  just  previ- 
ously matured,  and  nothing  further  is  said  about  it.  He 
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was  also  legally  discharged  from  his  liability  on  the  draft 
because  it  had  not  been  duly  protested.  On  .the  same  day 
he  performed  his  part  of  the  agreement  of  that  date  by  pay- 
ing $1,620.83  on  the  $2,060  note,  the  defendant  paying  the 
balance.  It  being  necessary  to  take  measures  to  collect  the 
draft,  the  defendant  placed  it  in  the  plaintiff's  hands  for  that 
purpose.  It  was  prosecuted  against  Duncan,  Sherman  & 
Co.,  by  the  advice  of  the  defendant,  and  in  his  name,  the  de- 
fendant giving  the  plaintiff  written  authority  for  that  pur- 
pose, and  authority  to  receive  and  control  the  proceeds  when 
collected.  The  suit  brought  against  Duncan,  Sherman  & 
Co.,  was  ultimately  and  on  the  26th  of  February,  1857,  com- 
promised, with  the  advice  and  consent  of  the  defendant,  upon 
payment  of  the  principal  of  the  draft,  without  interest  or 
costs.  The  plaintiff's  costs  $60,  and  $8  for  exchange,  being 
deducted  by  the  attorneys  from  the  same.  The  balance 
$1,529.15,  was  put  into  the  plaintiff's  hands  on  the  26th  day 
of  February,  1857.  The  difference  between  this  sum  and 
the  amount  paid  by  him  in  August,  1854,  with  interest 
thereon,  was  the  amount  which  the  plaintiff  recovered  on  the 
trial  with  exception  of  one  or  two  small  items  of  claim  and 
set-off  which  were  not  disputed. 

The  plaintiff  was  entitled  to  recover  this  amount.  The 
rights  of  the  parties  were  fixed  by  the  agreement  of  May 
29,  1854,  and  not  altered  by  the  agreement  of  August  10, 
following.  The  arrangement  for  taking  up  the  $2,660  note 
was  a  temporary  one,  and  the^mount  then  paid  by  the  plain- 
tiff wholly  in  excess  of  what  was  due  from  him.  The  debt 
was  the  debt  of  the  defendant,  and  the  plaintiff  in  effect  his 
surety  on  the  note.  The  draft  was  subsequently  prosecuted 
for  the  benefit  of  the  defendant,  and  the  expenses  of  collec- 
tion lawfully  deducted  from  the  amount  with  which  the 
plaintiff  was  otherwise  chargeable.  By  giving  effect  to  this 
arrangement,  the  intentions  of  the  parties  will  be  carried  out, 
justice  done,  and  the  legal  rights  of  the  parties  preserved. 

I  think  the  judgment  should  be  affirmed. 
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NEW  YORK  COMMON  PLEAS. 

JEREMIAH  CURTIIS,  GEORGE  NEWMAN  CURTIS  and  JEREMIAH 
WINSLOW  CURTIS  agt.  JAMES  BRYAN. 

An  injunction  will  issue  to  restrain  a  person  from  fraudulently  using  the  trade  mark 
of  another  person,  or  from  imposing  his  goods  on  the  public  as  those  of  the  owner 
of  the  trade  mark. 

A  person  who  in  and  by  his  trade  mark  makes  representations  which  deceive  the 
public,  cannot  appeal  to  the  equitable  interposition  of  the  court  to  restrain  others 
from  using  such  deceptive  mark. 

A  false  statement  in  an  advertisement  of  the  manufactured  article,  when  exposed  for 
sale,  by  the  owner  of  the  trade  mark,  does  not,  however,  affect  the  trade  mark 
itself,  or  prove  it  to  be  false,  unless  the  deception  appears  in  the  trade  mark 
itself. 

A  person  who  has  fraudulently  imitated  the  trade  mark  of  another,  and  manufac- 
tured and  offered  for  sale  his  own  goods  as  those  of  the  owner  of  the  trade  mark, 
cannot  be  heard  to  raise  the  objection  that  the  goods  manufactured  by  the  owner 
of  the  trade  mark  are  injurious  to  health.  The  acts  of  the  party  conclude  him. 

General  Term,  December,  1867. 

Present,  DALY,  P.  J.,  BRADY  and  VAN  VORST,  Judges. 
APPEAL  from  an  order  denying  a  motion  to  dissolve  an 
injunction. 

HATCH  &  HINSDALE,  for  defendant. 
JOHN  SHERWOOD,  for  plaintiff. 

l$y  the  court,  VAN  VORST,  J.  Previous  to  the  year  1844, 
Mrs.  Charlotte  N.  Winslow  prepared  a  composition  for  chil- 
dren teething,  which  she  used  with  success.  In  1S44  she 
gave  the  recipe  to  her  son-in-law,  Jeremiah  Curtis,  one  of 
the  plaintiffs  in  this  action,  who  commenced  its  manufacture 
and  sale  under  the  name  of  ''Mrs.  Winslow's  Soothing 
Syrup,"  and,  with  the  approval  of  Mrs.  Winslow,  made  that 
his  trade  mark.  Afterwards  Jeremiah  Curtis  associated  with 
himself  in  business  Benjamin  A.  Perkins.  Curtis  and  Per- 
kins, from  and  after  the  year  1845,  prepared,  manufactured 
and  sold  the  preparation  under  the  same  name  and  trade 
mark.  Before  the  year  1852,  they  used  a  wrapper  and  label 
Voi,.  XXXYL  3 
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generally  resembling  that  now  in  use.  In  1852  they  invented 
a  wrapper  which  has  been  continued  from  that  time  to  the 
present. 

In  the  year  18-55  Perkins  retired  from  the  co-partnership, 
and  George  Newman  Curtis  and  Jeremiah  W.  Curtis,  with 
the  plaintiff',  Jeremiah  Curtis,  became  the  proprietors  of  said 
article, title  and  name,  and  are  the  present  proprietors  of  the 
recipe  for  the  medicine  and  the  trade  mark. 

The  preparation  is  put  up  in  glass  bottles  about  five 
inches  in  length  and  one  inch  in  diameter,  with  the  wrords 
"Mrs.  Winslow's  Soothing  Syrup"  stamped  on  them.  Each 
bottle  has  on  it  a  label  in  English,  French,  German  and 
Spanish,  and  is  enclosed  in  a  wrapper  of  yellow  paper,  with 
the  government  proprietary  revenue  stamp  of  the  plaintiffs 
thereon.  Each  label  has  on  it  two  vignettes  and  the  words 
"Mrs.  Winslow's  Soothing  Syrup,  for  childreen  teething." 
The  plaintiffs  claim  that  this  preparation  is  made  of  pure 
materials  and  with  great  care.  They  have  made  efforts  dur- 
ing many  years  to  introduce  the  preparation  into  general 
use  in  the  United  States  and  foreign  countries.  They  have 
expended  in  such  efforts,  and  in  advertising,  eight  hundred 
thousand  dollars,  and  have  caused  it  to  be  generally  known 
by  its  distinctive  name.  Plaintiffs  claim  that  the  sale»of  the 
article  under  its  peculiar  name  and  title  have  at  all  times 
steadily  and  rapidly  increased,  so  that  they  sell  over  one 
million  and  a  half  bottles  annually,  and  their  annual  receipts 
exceed  $300,000.  The  preparation  is  well  and  favorably 
known  in  New  York,  and  is  purchased  at  wholesale  by 
druggists,  chemists  arid  apothecaries.  It  appears  by  the  evi- 
dence that  the  medicine  has  given  satisfaction  and  has  the 
reputation  of  being  a  safe  and  valuable  preparation. 

The  defendant  in  this  action,  since  the  1st  day  of  January, 
1SG7,  has  commenced  the  manufacture  of  a  preparation  in 
color  and  appearance  resembling  that  of  the  plaintiffs,  undei 
the  name  of  "Winslow's  Soothing  Syrup,  for  children  teeth- 
ing." Defendant's  mixture  is  put  up  in  glass  bottles  of 
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nearly  the  same  length  arid  of  the  same  diameter  as  those 
used  by  plaintiffs,  with  the  words  "Mrs.  H.  M.  Winslow's 
Soothing  Syrup"  stamped  upon  them.  The  label  on  the 
defendant's  bottle  is  of  the  same  size,  color  and  style  of 
printing  as  that  of  the  plaintiffs.  The  printing  on  the  labe-J 
is  in  the  English,  French,  German  and  Spanish  languages. 
and  is  in  the  same  words  as  those  on  the  plaintiffs'  label. 
The  bottle  of  the  defendant  is  enclosed  in  a  wrapper  of 
paper,  with  a  stamp  thereon,  having  the  general  appearance 
and  style  of  the  revenue  proprietary  government  stamp  of 
the  plaintiffs,  and  having  figures  resembling  plaintiffs' 
engraved  thereon.  The  defendant  having  thus  prepared  his 
article,  has  introduced  same  for  sale  and  is  selling  same  under 
the  name  of  "Winslow's  Soothing  Syrup." 

Except  there  be  some  legal  justification  for  his  acts,  the 
defendant,  under  the  well  settled  principles,  as  clearly  and 
repeatedly  announced  by  courts  of  equity,  is  infringing  upon 
and  invading  the  plaintiffs'  rights.  A  trade  mark  is  property, 
and  the  proprietor  thereof  should  be  fully  protected  in  its 
enjoyment,  and  in  all  the  benefits  and  advantages  which  it 
confers.  -It  is  well  settled  by  the  determination  of  the 
courts  of  this  country,  and  the  English  law  is  the  same,  that 
a  person  may,  by  priority  of  appropriation  of  names,  letters, 
signs,  figures  or  symbols  of  any  kind  to  distinguish  his  man- 
ufacture, acquire  a  property  therein  as  a  trade  mark,  for 
the  invasion  of  which  an  action  will  lie,  and  in  the  exclusive 
use  of  which  he  may  have  protection  by  injunction.  (Amos- 
I'cag  Manufacturing  Company  agt.  Spear,  2  Sand.  Sup.  Ct. 
n.  599.) 

The  defendant  could  have  had  but  one  object  in  so  closely 
imitating  the  article  prepared  by  plaintiffs.  His  use  of  a 
bottle  similar  in  size  and  form,  his  use  of  the  labels  in  the 
different  languages  and  in  the  same  words,  the  adoption  of  a 
stamp  similar  to  that  used  by  plaintiffs,  and  his  selling  his 
article  under  the  name  of  "Winslow"  or  "Mrs.  H.  M.Wins- 
low's  Soothing  Syrup,"  all  clearly  demonstrate  that  he 
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designed  to  take  advantage  of  the  reputation  which  the 
plaintiffs  had  by  large  expenditures  of  money  and  great  and 
persistent  efforts  established  for  their  article.  It  is  quite  evi- 
dent that  the  defendant  would  seek  to  avail  himself  of  and 
turn  to  his  own  account  the  labor  and  expense  which  the 
plaintiffs  have  borne  for  years  to  bring  their  article  into 
favorable  notice  and  general  use.  By  the  arts  he  used, 
defendant  would  have  the  public  believe  that  the  article  he 
was  selling  was  the  plaintiffs',  and  he  would  dispose  of  it  as 
such. 

Courts  of  equity  do  not  regard  with  favor  such  practices, 
and  will  restrain  a  party  from  indulging  them.  The  direct 
consequences  of  the  defendant's  acts  is  to  deceive,  and  a 
party  is  presumed  to  intend  the  consequences  of  his  acts. 

The  imitation  of  the  plaintiffs'  trade  mark  is  so  close,  and 
the  manner  in  which  defendants'  article  is  put  up  so  nearly 
resembles  the  plaintiffs'  article  and  mark,  that  the  law  must 
presume  it  to  have  been  resorted  to  for  the  purpose  of 
inducing  the  public  to  believe  the  article  is  that  of  the  plain- 
tiffs, whose  trade  mark  is  imitated,  and  for  the  purpose  of 
supplanting  him  in  the  good  will  of  his  business.  (Taylor 
agt.  Carpenter,  2  Sand.  Ch.  It.  611,  612;  Millington  agt. 
Fox,  3  Hyl  &  C.  338.) 

In  Amoskeag  Manufuduring  Co.  agt.  Spear,  the  court 
says:  "An  injunction  ought  to  be  granted  whenever  the 
design  of  a  person  who  imitates  a  trade  mark,  his  design 
either  apparent  or  proved,  is  to  impose  his  own  goods  upon 
the  public  as  those  of  the  owners  of  the  mark,  and  the  imi- 
tation is  such  that  the  success  of  the  design  is  a  probable  or 
even  a  possible  consequence." 

But  the  case  is  relieved  of  all  doubt  as  to  the  intention  of 
the  defendant  in  so  preparing,  putting  up,  marking  and  intro- 
ducing his  article.  The  proof  shows  clearly  that  defendant 
stated  at  the  time,  that  the  stamp  he  had  placed  on  his  bot- 
tle was  intended  to  imitate  the  government  stamp  upon  the 
plaintiffs'  article,  and  that  he  intended  to  procure  a  govern- 
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ment  stamp  like  the  one  used  by  the  plaintiffs,  and  that  he 
also  expected  to  sell  his  article  on  the  demand  made  and  the 
advertising  done  for  "Mrs.  Winslow's  Soothing  Syrup"  by 
Jeremiah  Curtis  and  sons.  To  justify  the  use  by  him  of 
the  name  of  "Winslow,"  in  connection  with  the  article 
introduced  by  him,  the  defendant  claims  that  a  variety  of 
soothing  syrups  prior  to  18-43  called  "  Winslow  Soothing 
Syrup  for  children,"  was  manufactured,  prepared,  and  sold 
by  John  M.  Winslow,  a  druggist  of  the  city  of  Rochester, 
and  that  printed  circulars  bearing  the  name  of  such  medicine 
was  extensively  circulated  through  the  northern  states. 
The  defendant  avers  in  his  answer  that  he  purchased  the 
formula  of  his  remedy  from  John  M.  Winslow  on  the  20th 
of  March,  1867,  that  John  M.  Winslow  is  the  original  and 
first  manufacturer  of  a  similar  medicine  bearing  his  name  as 
originator.  That  as  early  as  1842  Winslow  invented,  and 
used  his  name  in  connection  with,  the  medicine. 

I  am  entirely  satisfied  that  this  claim  of  the  defendant, 
under  the  proofs  in  the  case,  is  wholly  unfounded,  and  is 
fraudulently  put  forth.  In  support  of  his  claim,  the  defend- 
ant distributed  a  circular  signed  by  John  M.  Winslow,  and 
purpor  ing  to  be  subscribed  by  the  mayor  and  city  attorney 
of  Rochester,  the  county  judge  and  district  attorney  of  Mon- 
roe county,  and  by  several  druggists  of  the  city  of  Rochester. 
In  this  circular,  Winslow  claims  that  he  first  put  up  the 
medicine,  not  in  1842,  but  in  1846,  for  his  retail  business, 
under  the  name  of  "Winslow's  Soothing  Syrup,"  and  that 
he  published  circulars  in  reference  to  his  preparation  about 
that  time.  Now,  in  regard  to  this  circular,  the  affidavits  of 
the  mayor  of  the  city  of  Rochester,  of  the  county  judge,  and 
also  of  the  other  parties  who  are  claimed  to  have  signed  the 
paper,  have  been  procured.  They  severally  swear  that  they 
never  authorized  the  use  of  their  names  to  any  such  circular, 
and  that  such  use  is  a  fraud  and  imposition  upon  the  public. 
And  such  of  the  alleged  signers  who  are  druggists  also  swear 
that  the  use  of  their  names  to  such  circular  was  unauthor- 


38        XE\V  YORK  PRACTICE  REPORTS. 

Curtis  agt.  Bryan. 

ized.  Tliey  say  that  they  never  knew  or  heard,  and  do  not 
believe,  that  Winslow  ever  hc.d  or  sold  an  article  of  his  own, 
or  any  other  person's  preparation,  known  as  "Winslow's 
Soothing  Syrup,"  except  that  of  the  plaintiffs,  and  that  he: 
did  sell  the  plaintiffs'  preparation,  arid  no  other,  and  never 
pretended  to  have  any  other.  Joseph  Wrigley,  the  partner 
of  the  defendant,  also  swears  to  facts  which  show  that  it  was 
the  intention  of  defendant  to  have  bottles  of  the  same  size  as 
plaintiffs',  and  that  he  was  disappointed  in  their  being  a 
little  longer,  although  the  contents  of  the  bottles  are  the 
same.  That  when  defendant  was  about  to  put  up  his  bottles 
in  packages  he  sent  for  a  package  of.  one  dozen  of  plaintiffs' 
articles,  defendant  stating  that  he  wished  to  see  how  the 
bottles  of  plaintiffs  were  put  up  in  cases.  That  upon  said 
packages  being  produced,  defendant  said  that  for  the  first 
time  he  had  observed  the  government  stamp  on  the  top  of 
the  bottle  of  plaintiffs,  and  that  in  order  to  have  one 
resembling  it,  they  must  wait  until  they  could  have  one 
engraved;  and  that  they  were  compelled  to  wait  two  weeks 
for  this  purpose.  Wrigley  further  swears  that  he  became 
satisfied  that  the  business  on  the  part  of  defendant  was  a 
fraudulent  attempt  to  imitate  the  article  of  plaintiffs,  and  to 
get  the  benefit  of  their  advertising  and  of  their  reputation. 
That  he  made  an  unsuccessful  effort  to  get  back  the  capital 
he  put  in,  and  left  the  business.  And  finally,  J.  M.  Winslow, 
himself,  swears  that  the  medicine  called  "Winslow's  Sooth- 
ing Syrup,"  mentioned  in  the  circular,  is  an  imitation  of 
plaintiffs'  article;  that  he  has  never  obtained  a  copyright  for 
it,  as  is  pretended  on  the  label ;  that  he  has  and  makes  no 
claim  to  any  medicine  called  "Winslow's  Soothing  Syrup," 
and  has  no  right  to  manufacture  or  sell  any  such  medicine. 
He  states  that  he  was  induced  to  enter  into  an  arrangement 
with  Bryan  &  Co.,  of  New  York,  for  the  manufacture  of  said 
article  by  defendant.  That  on  behalf  of  himself  and  wife 
(Mis.  II.  M.  Winslow)  he  repudiates  the  same  and  the  state- 
ments contained  in  the  circular.  Mrs.  Harriet  M.  Window 
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also  repudiates  any  connection  with  the  defendant,  and  states 
that  she  has  no  right  or  interest  in  any  such  medicine,  and 
forbids  the  use  of  her  name  by  the  defendant.  The  case  thus 
presented,  while  it  clearly  establishes  the  priority  of  the 
plaintiffs'  right  to  the  use  of  the  trade  mark  in  question,  also 
discloses  the  steps  taken  by  defendant  to  imitate  the  plain- 
tiffs' article,  and  the  measures  he  resorted  to  by  fraudulent 
efforts  to  injure  the  plaintiffs  in  the  enjoyment  of  their  legal 
rights,  and  to  deprive  them  of  the  fruits  of  their  enterprise 
and  capital. 

The  defendant  in  his  answer  sets  up  two  other  matters  of 
defense  to  the  plaintiffs'  action. 

The  first,  that  the  "advertisement"  of  the  plaintiffs  in 
respect  to  their  medicines  is  false.  That  in  the  notices 
which  the  plaintiffs  have  given  in  the  public  prints  of  their 
compound,  they  have  made  statements  which  are  not  true. 
There  is  no  doubt  of  the  principle  that  if  a  person  in  and  by 
his  trade  mark  makes  representations  which  deceive  the  pub- 
lic, he  cannot  appeal  to  the  equitable  interposition  of  the 
courts  in  his  behalf. 

It  was  so  decided  in  Fetricli  agt.  Wells  (13  How.  Pr.  H. 
385),  which  was  a  case  in  which  the  plaintiff  endeavored  to 
restrain  the  defendant  from  imitating  and  using  his  trade 
mark.  The  plaintiff1  was  manufacturing  and  selling  an  arti- 
cle of  liquid  soap,  compounded  of  palm  oil,  pot  ash,  alcohol 
and  sugar,  highly  scented,  under  the  name  of  "Balm  of  a 
Thousand  Flowers."  The  name  itself  contained  a  falsehood, 
and  was  used  to  deceive  the  public.  (Florell  agt.  Harrison, 
19  Eng.  L.  and  Eq.  H.  15.  JBut  see  Holloivay  agt.  Holloivay, 
13  Bca.  213;  Stewart  agt.  Smithson,  1  Hilton,  119.)  But  in 
all  these  cases  the  fraud  appeared  in  the  trade  mark  itself.  I 
cannot  understand  how  the  right  of  a  plaintiff  to  be  pro- 
tected in  a  trade  mark  adopted  by  him,  if  it  contains  in 
itself  no  false  or  fraudulent  representation,  is  to  be  affected 
by  advertisements  of  his  article  in  the  newspapers.  The 
trade  mark  is  one  thing,  the  notices  or  commendations  of  his 
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medicines,  when  the  inventor  offers  them  for  sale,  is  quite 
another.  If  the  trade  mark  contained  a  false  statement,  and 
the  advertisements  of  the  plaintiffs  tended  to  establish  it, 
they  might  be  used  for  that  purpose;  and  except  as  it  bore 
on  that  question,  it  would  not  answer  to  determine  the  right 
of  a  plaintiff  to  protection  in  his  trade  mark  by  the  standard 
of  credit  allowed  to  an  advartisement  of  the  qualities  of  the 
article. 

The  advertisement  particularly  criticised  is  in  these  words: 
"Mrs.  Winslow,  an  experienced  nurse  and  female  physician, 
presents  to  the  attention  of  mothers  her  soothing  syrup." 
The  objection  is  that  the  advertisement  holds  out  the  idea 
that  Mrs.  Winslow  is  still  living,  and  herself  offers  the  medi- 
cine ;  whereas  the  truth  is  that  she  has  been  for  many  years 
dead.  And  furthermore,  the  defendant  denies  that. she  was 
in  her  lifetime  an  experienced  nurse  and  female  physician. 
Neither  of  these  statements,  whether  true  or  false,  affect  the 
trade  mark  one  way  or  the  other.  If  they  are  not  true,  they 
do  not  impeach  or  throw  any  discredit  upon  it.  But  with 
respect  to  the  advertisement  itself,  wyhile  it  is  not  literally 
true  that  Mrs.  Winslow  presents  the  medicine  herself,  still 
the  fact  is  that  she  did  in  her  lifetime  prepare  the  formula 
for  the  preparation,  and  did  reduce  it  to  practical  use,  and 
did  transfer  the  same  to  her  son-in-law  Jeremiah  Curtis,  and 
did  acquiesce  in  and  adopt  the  use  by  him  of  her  name  in 
connection  with  the  mixture,  and  her  name  properly  indi- 
cates its  true  origin.  The  names  of  the  plaintiffs,  as  the 
present  proprietors  of  the  article,  are  plainly  prineed  on  each 
package,  which  clearly  avoids  all  appearance  of  deception. 

The  case  does  show  clearly  that  Mrs.  Winslow  was  an 
experienced  nurse;  that  she  was  skilled  in  the  cure  of  dis- 
eases of  women  and  children,  and  that  she  acted  in  and  con- 
ducted a  certain  class  of  cases  herself  as  a  female  physician. 

The  other  defense  interposed  by  the  defendant  is  that  the 
medicine  is  not  what  by  the  advertisement  it  purports  to  be; 
that  it  is  not  perfectly  safe  or  harmless,  but  on  the  other 
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to  children. 

It  is  difficult  to  conceive  upon  what  principle  of  equity 
this  defendant  should  be  heard  to  raise  this  objection.  His 
own  conduct  in  regard  to  the  subject  matter  is  an  unequivo- 
cal concession  to  the  goodness  and  value  of  the  plaintiffs' 
article.  He  interposes  this  objection  to  avoid  an  injunction 
which  restrains  him  from  imitating  the  plaintiffs'  article. 
After  the  plaintiffs'  preparation  had  been  in  use  for  nearly 
twenty-five  years,  its  sale  having  steadily  increased  during 
all  that  time,  the  defendant  appears  and  places  upon  the 
market  an  article  which,  by  the  practices  and  arts  to  which 
he  has  had  recourse,  he  would  have  the  public  purchase  as 
the  plaintiffs'  article. 

If  the  article  was  not  a  good  one,  why  should  the  defend- 
ant imitate  it?  If  it  was  injurious  to  health,  it  is  not  rea- 
sonable to  suppose  that  a  prudent  man  would  venture  to 
introduce  a  similar  article  under  the  same  name  and  hope  to 
succeed. 

The  defendant  has  not  supported  his  charge  by  any  proof 
or  chemical  analysis  of  the  compound  by  any  expert.     On 
the  other  hand,  the  plaintiffs  say  that  the  composition  of 
their   article  is  a  valuable  secret,  which  they  possess   and 
intend  to  preserve.     They  deny  that  the  composition  of  the 
article  is  truly  set  forth  by  the  defendant.    They  aver  that  it 
is  made  of  pure  materials  and  is  carefully  prepared.     Plain- 
tiffs have  also  produced  affidavits  of  thirty  druggists  and 
apothecaries  of  the  city  of  New  York,  and  several  persons 
from  other  places,  who  have  been  engaged  in  the  sale  of 
plaintiffs'  medicines  for  many  years  past,  some  of  them  as 
long  as  fifteen  years,  and  they  concur  in  stating  that  the 
plaintiffs'  preparation  has  been  well  and  favorably  known  in 
the  drug  trade  during  all  the  time  in  which  they  have  been 
engaged  in  selling  it;  that  it  has  given  universal  satisfaction 
to  the  public,  and  has  a  very  high  reputation  as  a  safe  and 
and  valuable  medicine. 
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Experience  is  an  excellent  teacher,  and  the  fair  trial  of  an 
article  will  furnish  unerring  evidence  of  its  worthlessness  or 
value.  It  is  obviously  true  that,  if  a  medicine  can  stand  the 
test  of  twenty  years  of  experimental  use,  and  grow  steadily 
and  constantly  in  favor,  its  properties  cannot  be  injurious. 
But  as  before  observed,  the  good  faith  of  this  defendant  in 
raising  the  objection  may  reasonably  be  questioned,  and  I 
am  satisfied  that  it  does  not  lie  in  his  mouth  to  make  it.  If 
a  man's  acts  are  any  indication  of  his  belief  on  any  subject, 
the  conduct  and  admissions  of  the  defendant  constitute  a 
complete  refutation  to  this  objection.  A  man's  faith  is 
shown  by  his  works. 

The  defendant  is  now  properly  restrained  from  using  or 
interfering  with  the  plaintiffs'  trade  mark.  The  order  of 
Judge  BRADY,  denying  the  motion  to  dissolve  the  injunction, 
from  which  this  appeal  is  taken,  is  affirmed,  with  costs. 


UNITED  STATES  DISTKICT  COURT. 
In  Re  PATRICK  PURCELL  and  H.  M.  EOBINSON. 

An  assignee  cannot  make  up  out  of  the  general  funds  of  an  estate  any  difference 
between  the  net  proceeds  of  the  sale  of  the  mortgaged  propel  ty,  and  the  amount 
stated  by  the  mortgage  to  be  due  to  the  mortgaged  creditors. 

Before  JOHN  FITCH,  Eegister. 

To  the  lion.  SAMUEL  BLATCHFORD,  Judge  Southern  District 
New  York. 

THIS  cause  was  referred  to  rne  as  register.  The  schedules 
showed  the  petitioners  to  have  been  hotel  keepers,  having 
quite  a  quantity  of  cheap  furniture,  dishes,  &c.,  &c.,  used  in 
the  restaurant  ot  the  hotel,  Veranda  Hotel,  No.  21  East  Hous- 
ton street  in  the  city  of  New  York. 

The  petitioners  upon  filing  their  petition  and  schedules, 
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abandoned  the  property.  I  at  once  put  a  watchman  in  pos- 
session of  the  property,  who  reported  to  me  that,  owing  to 
the  bad  condition  of  the  fastenings  of  the  doors  and  windows, 
a  night  watchman  was  necessary.  I  found  upon  examina- 
tion of  the  premises  and  property  that  a  night  watchman 
was  also  necessary,  and  designated  one.  I  found  that  the 
sheriff  allowed  watchmen  five  dollars  per  day.  I  allowed 
but  two  dollars  and  a  half,  allowing  the  two  men  only  the 
pay  of  one. 

The  assignee  has  sold  the  effects  of  the  bankrupts,  receiv- 
ing therefor  $1,716.00 ;  the  property  sold  at  a  very  fair  rate 
and  brought  all  that  could  reasonably  be  expected,  the 
articles  being  of  an  inferior  kind.  The  expenses  of  execut- 
ing the  trust  are  no  more  than  was  absolutely  necessary ; 
there  were  four  servants  employed  by  the  bankaupts,  whose 
claims  are  preferred  by  the  bankrupt  act,  to  the  amount  of 
$50  each,  and  whose  wages  exceeded  that  sum  as  proved. 

It  is  claimed  by  the  landlord  who  owns  the  premises  in 
which  the  property  was  situated,  that  was  sold  by  the  as- 
signee, that  certain  articles  which  the  bankrupts  allege  to 
have  been  theirs,  were  in  fact  the  property  of  the  landlord. 

There  was  a  chattel  mortgage  upon  some  of  the  property 
of  the  bankrupts,  amounting  to  the  sum  of  $900  or  $1,000; 
by  agreement  the  mortgaged  property  was  sold  by  the 
assignee,  and  brought  the  sum  of  $783.09,  over  and  above 
its  share  of  the  expenses. 

I  certify  as  a  matter  of  law,  and  so  report,  that  the  as- 
signee should  : 

First.  Pay  out  of  the  funds  the  expenses  necessary  to  the 
execution  of  the  trust,  the  payment  of  the  wages  and  expenses 
of  the  watchmen,  and  the  fees  of  the  assignee  as  fixed  by 
law. 

Second.  To  pay  the  landlord  the  amount  due  him  for 
articles,  if  any,  sold  through  mistake,  belonging  to  him. 

Third.  To  pay  the  amount  on  the  chattel  mortgage  which 
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the  articles  brought,  but  no  more,  after  deducting  the  propor- 
tionate share  of  the  expense  of  selling. 

Fourth.  To  pay  the  preferred  creditors  in  proportion  to 
the  amount  due. 

Fifth.  Then  pay  the  remaining  creditors  who  have  proved 
their  claims  in  proportion  to  their  respective  amounts. 

The  articles  mortgaged  were  to  a  certain  extent  the  prop- 
erty of  the  petitioners;  if  there  had  been  payments  made  upon 
the  mortgage  so  as  to  have  reduced  the  same  to  a  small  sum, 
and  the  property  so  mortgaged  been  worth  more  than  the 
amount  due  on  the  mortgage,  then  the  surplus  would  have 
been  assets  in  the  hands  of  the  assignee. 

The  articles  mortgaged,  were  assets  as  mentioned  in  the 
schedules ;  it  had  to  be  taken  possession  of  by  some  one,  as 
the  petitioners  abandoned  it.  The  register  placed  watchmen 
in  possession  of  the  articles  mortgaged  as  well  as  the  articles 
not  mortgaged,  the  assignee  continued  the  watchmen  until 
and  including  the  sale.  All  the  care,  labor  and  attention 
that  was  required  to  take  charge  of  the  mortgaged  property, 
was  performed  and  given.  The  owner  of  the  mortgage  as- 
sented to  the  sale  of  the  mortgaged  property  at  the  assignee's 
sale,  with  the  rest  of  the  property.  He,  the  owner  of  the 
mortgage  received  his  proportionate  share  of  the  benefit  of 
watching,  care  and  of  the  sale  at  auction ;  the  articles  brought 
a  fair  price,  he  was  relieved  from  all  personal  care  of  them 
and  should  share  the  expense  of  selling  and  taking  care  of 
them. 

The  owner  of  the  articles  so  mortgaged  had  the  benefit  of 
the  use  of  the  building  containing  the  articles  for  which  the 
estate  paid  rent. 

All  the  articles  contained  in  the  mortgage  were  sold  but 
did  not  bring  the  original  price,  but  sold  for  a  very  fair  price. 
The  claim  that  the  mortgagee  has  a  right  to  have  the  assignee 
appropriate  the  money  received  from  the  sale  of  the  other 
articles  not  mortgaged  to  the  making  up  of  the  deficiency  as 
between  the  amount  due  on  the  mortgage  and  the  amount 
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the  articles  brought  is  unjust  in  every  respect,  and  cannot 
be  maintained  upon  any  sound  principles  of  law  or  of  justice. 
Section  14  of  the  bankrupt  act  provides,  "that  no  mortgage 
of  any  vessel  or  of  any  other  goods  or  chattels,  made  as 
security  for  any  debt  or  debts,  in  good  faith  and  for  present 
consideration  and  otherwise  valid,  and  duly  recorded  persu- 
ant  to  any  statute  of  the  United  States,  or  of  any  state,  shall 
be  invalidated  or  affected  hereby." 

It  cannot  for  a  moment  be  pretended  that  the  above  recited 
clause,  gives  the  owner  of  the  chattel  mortgage  any  claim 
on  the  estate  of  the  bankrupt  other  than  the  amount  the 
articles  so  mortgaged  brought,  as  the  mortgagee  did  not 
elect  to  take  possession  of  the  mortgaged  property,  as  he 
could  by  law  have  done. 

By  the  act  the  assignee  did  not  acquire  any  title  to  the 
mortgaged  property  other  than  as  above  stated.  By  an  agree- 
ment with  the  owner  of  the  mortgage,  the  assignee  became 
his  agent  for  the  safe  keeping  and  sale  of  the  property.  He 
kept  it,  sold  it,  and  charges  it  with  a  fair  share  of  the  ex- 
penses, and  is  ready  to  pay  over  to  the  mortgagee  the  pro- 
ceeds less  the  proper  charges.  The  assignee  as  the  agent  of 
the  mortgagee  cannot  apply  the  funds  of  the  bankrupt's 
estate  to  the  payment  of  a  deficiency  on  the  mortgage. 

I  hold  the  assignee  cannot  take  moneys  of.  the  estate  to 
pay  any  part  of  the  amount  due  on  the  mortgaged  property. 
He  can  only  take  the  money  it  brought  on  the  sale,  and  pay 
it  over  on  the  mortgage,  less  the  proportionate  share  of  the 
expenses,  the  owner  of  the  mortgage  having  agreed  with  the 
assignee  as  to  the  sale  and  elected  to  have  it  sold,  is  now 
estopped  and  cannot  disavow  the  act  of  the  assignee  who  be- 
came his  agent  for  that  purpose  ;  the  property  did  not  bring 
the  face  of  the  mortgage,  nor  can  he  have  the  property  of  the 
other  creditors  taken  to  pay  his  debt.  The  law  of  estoppel 
prevents  his  doing  so.  The  owner  of  the  mortgage  could 
have  removed  his  property  and  re-possessed  himself  of  the 
same,  not  having  done  so;  but  agreeing  with  the  assignee, 
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who  was  also  his  agent,  to  have  it  sold  with  the  rest  of  the 
property,  at  the  same  time  and  place  with  the  rest,  he  is 
bound  by  the  act  of  the  assignee  and  his  agent,  must  take 
the  amount  the  articles  brought,  and  cannot  claim  any  pri- 
ority or  preference  in  payment  out  of  the  proceeds  of  the 
estate,  as  the  articles  sold  formed  no  part  of  the  estate  of  the 
petitioners,  the  petitioners  having  a  right  only  in  a  surplus, 
if  any.  None  arising,  no  title  accrued  to  them  or  the 
assignee. 

I  also  hold,  that  in  all  cases  where  there  are  any  preferred 
liens  as  contemplated  by  section  14,  the  holder  of  the  lien 
may  appoint  the  assignee  of  the  estate  his  agent,  to  act  for 
him  in  relation  to  the  preferred  liens,  the  same  as  in  this 
case,  that  there  cannot  be  any  good  or  reasonable  objection 
to  such  a  practice,  and  in  many  cases  it  would  be  beneficial 
to  the  interest  of  the  creditors,  also  lessening  the  expenses. 

The  attorney  for  the  owner  of  the  chattel  mortgage  ob- 
jects to  the  ruling  of  the  register,  and  prays  the  same  may 
be  certified  to  his  honor  Judge  BLATCHFOED,  for  his  decision. 
He  claims  that  the  assignee  should  pay  the  owner  of  the 
mortgage  the  full  amount  due  thereon,  and  that  to  do  so  he 
must  take  the  money  of  the  estate  to  make  up  the  deficiency 
as  between  the  sum  the  mortuasred  articles  brought  and  the 

CO  O 

sum  due  on  the-mortgage  which  in  its  operation  would  be 
simply  this : 

P.  &  R.  are  petitioners  in  bankruptcy,  and  have  property 
to  the  amount  of  $1,716.00;  one  creditor  has  a  chattel 
mortgage  upon  a  quantity  of  beds  and  bedding  which  are 
enumerated  in  the  schedules,  the  owner  of  the  mortgage  of 
81,000,  appoints  the  assignee  of  the  estate  to  sell  the  articles 
so  mortgaged  at  the  assignee's  sale  of  the  bankrupt's  estate. 
The  articles  are  sold  and  bring  a  good  price,  but  not  the  face 
of  the  mortgage;  the  other  articles  of  the  bankrupt's  estate 
are  also  sold  and  bring  a  fair  price,  the  owner  of  the  mort- 
gage elects  to  let  the  mortgaged  articles  be  sold  with  the 
rest,  by  this  means  he  claims  to  have  secured  a  prior  lien  on 
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the  proceeds  of  the  articles  sold,  not  mortgaged,  sufficient  to 
make  up  the  deficiency.  For  such  a  proceeding  there  is 
neither  law  or  precedent,  and  never  should  be,  and  any  as- 
signee who  should  pay  out  any  of  the  funds  of  an  estate  in 
such  manner,  would  render  himself  personally  liable  for  the 
amount  thus  paid. 

I  hold,  as  a  matter  of  law,  that  the  claim  to  the  surplus, 
or  a  portion  thereof,  to  make  up  the  deficiency,  cannot  be 
allowed. 

JOHN  FITCH,  register. 

BLATCHFORD,  J.  I  understand  the  only  question  certified 
by  the  register  to  be,  whether  the  assignee  shall  ma'ke  up 
out  of  the  general  funds  of  the  estate  any  difference  between 
the  net  proceeds  of  the  sale  of  the  mortgaged  property  and 
the  amount  stated  by  the  mortgage  to  be  due  to  the  mort- 
gaged creditor.  If  that  be  the  question  certified  I  answer 
it  in  the  negative. 

The  clerk  will  certify  this  decision  to  the  register,  John 
Fitch,  Esq. 


ONEIDA  COUNTY  COURT. 
GEORGE  FULLER,  respondent  agt.  JAMES  BRIERLEY,  appellant. 

This  court  will  not  try  tlie  truth  or  falsity  of  pleadings  upon  affidavits ;  nor  that  they 
were  interposed  in  bad  faith,  if  they  appear  sufficient  upon  their  face. 

Under  the  law  of  1<%2,  if  the  amount  litigated  before  a  justice  of  the  peace  exceeded 
the  sum  of  $50,  an  appeal  might  be  taken  and  a  new  trial  had  in  the  county  court, 
before  a  jury. 

Under  the  amendment,  in  1865,  of  the  law  of  1862,  where,  before  the  justice,  the 
pleadings  demand  judgment  for  an  amount  exceeding  $50,  a  new  trial  may  be  had 
in  the  county  court,  upon  appeal  thereto ;  and  that,  whether  the  defendant  appears 
upon  the  trial  before  the  justice  or  not. 

Therefore,  a  defendant,  -without  any  merits,  can  insert  a  count  in  his  answer  claim- 
ing a  sum  asrainst  the  plaintiff  exceeding  $50,  and  demanding  judgment  therefor, 
and  abandon  the  litigation  before  the  justice  for  any  cause  his  fancy  may  suggest, 
and,  if  judgment  goes  against  him,  appeal  to  the  county  court. 
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FULLER  brought  an  action  in  a  justice's  court  against  the 
defendant  Brierley,  for  a  balance  claimed  to  be  due  him  upon 
the  sale  and  delivery  of  a  quantity  of  wood.  The  defendant, 
answering,  put  in  a  general  denial,  with  five  other  counts, 
the  fifth  of  which  alleged  indebtedness  of  the  plaintiff  to 
defendant  in  the  sum  of  $65,  and  is  followed  by  a  demand 
for  judgment  against  the  plaintiff  for  that  amount.  The 
cause  was  tried  before  the  justice,  and  resulted  in  a  judgment 
against  the  defendant  for  $11.45  damages  and  costs;  from 
which  he  appeals  to  this  court  and  demands  a  new  trial 
therein.  On  the  trial  of  the  cause  before  the  justice,  the 
matter  set  up  in  the  fifth  count  of  defendant's  answer  was 
not  litigated;  the  defendant  claiming  an  entire  want  of  confi- 
dence in  the  impartiality  of  the  justice,  virtually  abandoned 
his  defense. 

The  plaintiff*,  Fuller,  now  makes  a  motion,  founded  upon 
affidavits,  to  strike  out  the  fifth  count  of  defendant's  answer, 
on  the  ground  that  the  same  is  false  in  fact,  and  interposed 
in  bad  faith,  for  the  purpose  of  obtaining  a  new  trial  in  this 
court,  in  the  event  of  dissatisfaction  with  the  result  of  the 
trial  in  the  court  below ;  and  further  asking  for  an  order  of 
this  court  declaring  and  deciding  that  this  is  not  a  proper 
case  for  a  new  trial  in  the  county  court,  and  that  the  appeal 
therein  be  heard  by  argument  upon  the  justice's  return. 

Affidavits  were  read  on  both  sides. 

E.  J.  RICHARDSON,  for  respondent. 
L.  H.  BABCOCK,  for  appellant. 

JOEL  WILLARD,  County  Judge.  This  court  will  not  try 
the  truth  or  falsity  of  pleadings  upon  affidavits,  nor  that  they 
were  interposed  in  bad  faith,  if  they  appear  sufficient  upon 
their  face. 

The  decision  of  this  motion,  then,  rests  mainly  upon  the 
construction  to  be  put  upon  the  statute  providing  for  new 
trials  it  the  county  court,  on  an  appeal  fivm  a  justice's  court. 
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Prior  to  1SG2,  the  only  method  of  reviewing  a  judgment 
rendered  by  a  justice  of  the  peace  was  by  appeal  to  the 
county  court,  and  such  appeal  was  heard  and  decided  upon 
the  original  papers  and  proceedings  before  the  justice, 
No  such  thing  as  a  new  trial  in  the  appellate  court  then 
existed. 

In  1802  the  legislature,  by  an  amendment  to  the  Code  of 
Procedure,  provided  for  new  trials  before  a  jury  in  the 
county  court,  in  all  cases  where  the  amount  litigated  in  the 
court  below  should  exceed  the  sum  of  fifty  dollars. 

It  is  contended  that  the  amount  litigated  before  the  justice 
still  has  a  controlling  influence  over  the  right  of  a  party  to  a 
new  trial. 

Under  the  provision  of  the  law  of  1862,  it  often  became 
necessary  for  the  appellate  court  first  to  determine  the 
amount  litigated,  in  order  to  settle  whether  it  was  a  case  for 
a  new  trial  or  for  argument  only.  To  obviate  this  difficulty, 
an  amendment  was  passed  in  1SG5,  providing  that  where 
either  party  should  in  his  pleadings  demand  judgment  for  an 
amount  exceeding  fifty  dollars,  a  new  trial  might  be  had  in 
the  county  court,  upon  appeal  thereto;  and  that,  whether 
the  defendant  appeared  upon  the  trial  before  the  justice  or 
not. 

From  this  it  is  evident  that  it  was  not  the  intention  of  the 
legislature  to  limit  the  right  of  a  party  to  demand  and  have 
a  new  trial  in  the  appellate  court  to  cases  where  the  amount 
litigated  exceeded  fifty  dollars,  but  that  the  same  accrued  as 
a  matter  of  right  upon  the  simple  demand  in  his  pleadings 
by  either  party  of  a  judgment  exceeding  that  amount. 

Whether  or  not  this  amendment  was  wise,  it  is  hardly 
competent  here  to  inquire ;  although  it  can  easily  be  con- 
ceived where  the  same  may  work  injustice  to  parties  liti- 
gating, arid  also  impose  upon  the  appellate  court  the  burde?i 
of  a  new  trial  in  many  cases  where  the  same  should  not  be 
had,  as,  for  instance,  in  a  case  where  the  plaintiff  or  defend- 
ant demanded  judgment  upon  a  fictitious  or^false  chtfm,  for 
XXXYI.  '  4 
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the  express  purpose  of  obtaining  a  new  trial  in  the  event  of 
his  defeat  in  the  court  below. 

That  clause  of  the  law  (§  360  Code)  providing  for  the 
manner  and  form  of  return  by  the  justice,  in  cases  for  new 
trials,  does  not  in  any  way  control  the  right  of  the  parties  to 
a  new  trial.  It  is  necessary  that  the  justice  make  a  return 
to  the  appellate  court,  in  order  that  .jurisdiction  may  bo 
acquired  over  the  persons  and  subject  matter  in  controversy ; 
and  it  was  competent  that  the  legislature  should  determine 
the  form  and  substance  of  such  return,  without  in  any  way 
affecting  the  right  of  the  party  to  appeal  for  a  new  trial,  pro- 
vided he  had  complied  with  the  law  on  his  part. 

The  intent  of  the  law  maker  is  to  be  gathered  from  the 
apparent  change  he  makes  in  the  law,  as  also  from  the  relief 
sought. 

In  this  instance,  the  relief  sought  seems  to  have  been  to 
obviate  the  necessity  of  the  appellate  court  to  determine  the 
amount  litigated,  and  to  found  the  right  to  a  new  trial  upon 
the  express  wording  of  the  pleadings. 

It  is  urged  that  a  party  may  under  such  circumstances 
easily  impose  upon  the  appellate  court;   may  perpetrate  a 
fraud  upon  it,  for  the  express  and  only  purpose  of  obtaining 
a  new  trial  therein,  in  case  of  dissatisfaction  at  the  result  of 
the  trial  before  the  justice.     This  proposition  is  no  doubt 
true,  and  its  practice  will  by  unscrupulous  parties  and  prac- 
titioners be  in  a  measure  resorted  to.     It  is  also  urged  that 
the  appellate  court  has  the  power  to  protect  itself  against 
fraudulent  or  overreaching  practice  before  it.     This  will  also 
be  conceded  in  ordinary  cases;  but  I  apprehend  that  this  no 
any  other  court  would  be  justified  in  contravening  or  riulli 
fying  a  positive  statute,  with  a  view  to  prevent  a  possible  o 
even  a  probable  breach  of  good  faith  on  the  part  of  attorney 
who  practice  in  such  court.     The  only  remedy  suggestinj 
itself  for  such  a  state  of  things  is  an  appeal  to  the  la\ 
making  pow<?r. 

For  these  reasons  I  am  of  the  opinion  that  this  is  a  case 
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where  the  law  providing  for  new  trials  in  the  county  court, 
upon  an  appeal  from  a  justice's  judgment,  has  been  substan- 
tially complied  with,  and  that  the  motion  of  respondent  be 
denied  with  five  dollars  costs,  and  that  a  new  trial  be  had  in 
the  county  court. 
Ordered  accordingly. 


U.  S.  DISTRICT  COURT. 
In  re  JULIUS  L.  ADAMS. 

A  creditor,  to  obtain  an  order  according  to  Form  'No.  45.  for  the  examination  of  the 
bankrupt,  under  (section  2G  of  the  act,  must  apply  for  such  order  by  petition  or 
affidavit,  and  show  good  cause  for  granting  the  same. 

Southern  District  of  New  York. 

IN  the  course  of  the  proceeding  in  this  cause  before  me,  at 
the  chambers  ol  this  court,  the  following  question  arose  in 
relation  to  the  way  and  manner  in  which  application  should 
be  made  for  an  order  requiring  the  bankrupt  to  appear 
before  this  court,  under  section  26  of  the  bankrupt  act. 
The  question  is  pertinant  to  the  proceedings,  and  its  decision 
will  settle  the  practice  in  this  and  other  judicial  districts. 

The  petitioner  has  been  duly  adjudicated  a  bankrupt. 
Henry  N.  Morgan,  of  the  late  firm  of  Shook  &  Morgan,  has 
duly  proved  his  claim  against  the  estate.  T.  D.  &  G.  R, 
Pelton,  as  attorneys  for  Henry  N.  Morgan,  apply,  under  sec- 
tion 26  of  the  bankrupt  act,  verbally,  for  an  order  compelling 
the  attendance  of  the  bankrupt  at  the  chambers  of  this  court 
before  me,  and  also  for  the  usual  subpoena  requiring  the 
petitioner  to  appear  at  the  same  time  and  place,  to  be  exam- 
ined as  a  witness  in  these  proceedings,  under  section  26  of 
the  bankrupt  act.  The  creditor,  having  duly  proven  his 
claim,  has  a  standing  in  court,  and  both  the  order  and  sub- 
poena, when  applied  for  in  due  form,  should  be  granted,  upon 
proper  cause  shown. 


52        NEW  YORK  PRACTICE  REPORTS. 


Matter  of  Adama. 


This  proceeding  in  bankruptcy  is  a  suit  in  the  district 
court  of  the  United  States,  and  must  be  governed  by  the 
rules  and  practice  of  the  United  States  and  state  courts,  by 
the  bankrupt  law,  the  general  orders,  and  the  rules,  orders 
and  regulations  in  bankruptcy. 

Since  the  act  of  congress  July  16,  1862,  it  is  generally  the 
practice  of  the  United  States  circuit  and  district  courts  to 
follow  the  rules  of  the  respective  state  courts  in  regard  to 
form  and  manner  of  practice,  as  well  as  all  questions  of  evi- 
dence and  examination  of  witnesses.  There  is  much  diversity 
of  opinion  among  the  registers,  as  well  as  the  legal  profes- 
sion, as  to  the  way  and  manner  of  applying  for  an  order  and 
subposna  for  the  examination  of  the  bankrupt.  Some  claim 
that  a  mere  verbal  request  to  the  register  is  a  full  compliance 
with  section  26  of  the  bankrupt  act ;  others  say  that  a  peti- 
tion duly  verified  is  sufficient ;  while  the  more  experienced 
lawyers,  those  most  familiar  with  the  practice  in  the  United 
States  courts  and  the  late  court  of  chancery  of  this  state,  are 
of  the  opinion  that  the  application  should  be  in  the  nature 
of  a  motion,  founded  upon  an  affidavit  giving  some  good  and 
sufficient  reason  why  the  order  should  be  granted  and  sub- 
posna  issued,  setting  forth  grounds  for  the  application  similar 
to  those  set  forth  in  the  petition  and  affidavits  in  special  pro- 
ceedings under  the  statutes  of  this  state,  and  that  such  an 
application  is  properly  termed  "  an  ex  parte  motion  for  an 
order." 

After  a  full  and  careful  examination  of  the  practice  of  the 
courts,  and  in  similar  statutory  proceedings  in  this  state,  the 
United  States  and  in  England,  I  fully  concur  with  the  latter 
view,  and  am  of  the  opinion  that  the  verbal  application  of 
the  creditor,  unsupported  by  either  a  duly  verified  petition 
or  affidavit  showing  sufficient  cause  for  the  granting  of  the 
order,  is  insufficient,  and  does  not  entitle  the  creditor  to 
the  order  asked  for. 

The  counsel  for  the  creditor  then  asked  to  have  the  ques- 
tion certified  to  your  honor,  which  I  herewith  set  forth,  and 
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the  reasons  and  authorities  upon  which  I  have  formed  my 
opinion  are  most  respectfully  submitted  to  your  honor. 

The  theory  of  the  law  is  that  when  the  petitioner  files  his 
petition,  &c.,  he,  by  the  operation  of  the  law,  surrenders  into 
court  his  effects,  and  also  virtually  his  person,  thereby  giv- 
ing the  court  jurisdiction  of  both.  It  is  absolutely  necessary 
to  the  proper  administration  of  the  bankrupt  law  that  the 
court  should  have  the  jurisdiction  of  the  person  of  the  peti- 
tioner. So  far  as  is  necessary  to  the  proper  administration 
of  the  law,  such  jurisdiction  is  merely  nominal.  As  soon  as 
an  adjudication  of  bankruptcy  is  had,  the  bankrupt  is  at  lib- 
erty to  commence  business  on  his  own  account,  and,  if  he 
afterwards  obtains  his  discharge,  all  his  earnings  Or  profits 
since  such  adjudication  are  his.  No  restraint  whatever  is 
placed  on  the  bankrupt ;  but  until  he  is  discharged,  he  is  at 
all  times  subject  to  the  order  of  the  court. 

Upon  the  proper  application  of  a  creditor  who  has  proved 
his  claim,  a  chamber  order  is  issued,  requiring  the  bankrupt 
to  appear  on  a  certain  day;  also  a  subprena  requiring  the 
bankrupt  to  appear  and  to  be  examined  as  a  witness.  Both 
of  these  "process"  are  issued  by  the  court,  signed  by  its 
clerk,  under  the  seal  thereof. 

Various  enactments  have  from  time  to  time  been  passed  in. 
this  state,  in  relation  of  parties  in  actions  and  special  pro- 
ceedings as  witnesses.  In  1818,  an  act  was  passed  author- 
izing the  examination  of  the  plaintiff  as  a  witness,  &c.  In 
1820,  an  act  was  passed  making  plaintiffs  competent  as  wit- 
nesses, &c.  In  1835  an  act  was  passed  whereby  the  plain- 
tiff was  entitled  to  examine  the  defendant  as  a  witness,  and 
the  defendant  was  also  entitled  to  the  testimony  of  a 
co-defendant  as  a  witness.  In  1847  an  act  was  passed 
authorizing  parties  in  civil  suits,  at  their  election,  to  obtain 
the  testimony  of  the  adverse  party.  (Chapter  462,  p.  630, 
Laws  of  1847.)  Sections  1  and  3  of  said  act  are  as  follows: 
"Any  party  in  any  civil  suit  or  proceeding,  either  in  law  or 
equity,  had  before  any  court  or  officer,  may  require  any 
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adverse  party,  whether  complainant,  plaintiff,  petitioner  or 
defendant,  or  any  one  of  said  adverse  party,  any  and  every 
person  who  is  beneficially  interested  in  said  suit  and  pro- 
ceedings, though  not  nominally  a  party,  to  give  testimony 
under  oath  in  such  suit  or  proceeding;  and  such  adverse 
party  may  be  examined  orally,  or  under  a  commission,  in  the 
same  manner  as  persons  not  parties  to  such  suit  or  proceed- 
ing, and  who  are  competent  witnesses  therein;  and  such 
parties  may  be  subpoenaed,  and  his  attendance  as  a  witness 
compelled,  or  he  may  be  examined  by  a  commission,  or  con- 
ditionally, or  his  testimony  perpetuated  in  the  same  mariner 
as  any  competent  witness." 

Section  3.  "Any  party  in  any  suit  or  proceeding  as  afore- 
said shall  be  required,  to  entitle  him  to  examine  the  adverse 
party  as  a  witness  in  any  such  suit  or  proceeding,  to  summon 
such  adverse  party  to  attend  the  trial  or  hearing  in  such  suit 
or  proceeding,  to  give  testimony  therein,  in  the  same  manner 
as  the  attendance  of  witnesses  in  ordinary  cases." 

In  1849  the  Code  of  Procedure  was  enacted.  By  section 
292,  a  judgment  debtor  could  be  examined  in  the  same  man- 
ner as  any  other  witness,  by  that  act. 

Section  27  of  the  insolvent  laws  of  this  state,  commonly 
called  the  "Two-third  act,"  provides,  "that  the  insolvent 
may  be  examined  on  oath,  at  the  instance  of  any  creditor, 
touching  his  estate  or  debts,  or  any  matter  stated  in  his 
schedule." 

Section  26  of  the  bankrupt  act  is  as  follows:  "The  court 
may,  on  the  application  of  the  assignee  in  bankruptcy,  or  ot 
any  creditor,  or  without  any  application,  at  all  times  require 
the  bankrupt,  upon  reasonable  notice,  to  attend  and  submit 
to  an  examination,  on  oath,  upon  all  matters  relating  to  the 
disposal  or  condition  of  his  property,  to  his  trade  and  deal- 
ings with  others,  and  his  accounts  concerning  the  same,  to 
all  debts  due  to  or  claimed  from  him,  and  to  all  other  mat- 
ters concerning  his  property  and  estate,  and  the  due  settle- 
ment thereof,  according  to  law." 
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It  is  plain  to  be  seen  that  section  26  of  the  bankrupt  law 
was  compiled  from  the  legislative  enactments  of  this  state  of 
1818,  1820,  1835,  1847;  from  section  27  of  the  insolvent 
laws;  from  section  292  and  other  sections  of  the  Code;  from 
section  4  of  the  act  of  congress  of  1841 ;  Mass.  General  Stat- 
utes, ch.  188,  §  66,  and  of  12,  13  Victoria,  ch.  106,  $17. 
Consequently  the  same  rules  as  to  the  bringing  of  the  parties 
to  an  action  or  proceeding  into  court,  in  order  to  procure  his 
or  their  testimony,  which  has  heretofore  been  adopted, 
should  now  be  followed  by  this  court,  in  order  to  bring  the 
bankrupt  before  it  for  his  examination  as  a  witness,  at  the 
instance  of  a  creditor. 

The  words  of  section  26  of  the  act  are  as  follows :  "  The 
court  may,"  &c.  (not  must),  leaving  the  granting  or  refusing 
of  the  order  in  the  sound  discretion  of  the  court  (11  Cushing, 
341.)  Such  discretion  should  be  carefully  exercised.  The 
granting  of  such  orders  is  not  by  any  means  "a  matter  of 
course,"  but  only  to  be  done  in  a  proper  case,  "on  applica- 
tion of  a  creditor  who  has  proved  his  or  a  claim,"  and  when 
any  good  cause  is  shown  why  such  order  should  be  granted. 
Cause  should  be  shown  in  the  same  manner  as  would  be 
required  upon  the  granting  of  any  chamber  order  in  any 
judicial  proceedings  in  court. 

I  hold  that  such  an  order  should  be  granted^  upon  the 
creditor  showing  any  of  the  facts  set  forth  in  section  26  of 
the  act. 

The  application  of  the  creditor,  under  section  26  of  the 
bankrupt  act,  for  an  order  requiring  the  bankrupt  to  attend 
and  submit  to  an  examination  under  oath,  upon  all  matters, 
&c.,  is  analogous  and  similar  to  the  proceedings  authorized 
by  section  22  of  the  act  of  voluntary  assignments,  known  as 
the  two-third  act,  and  other  laws  of  the  state  of  New  York ; 
also  similar  to  the  proceedings  allowed  by  sections  292,  388, 
369,  390  and  including  397.  By  this  proceeding,  the  cred- 
itor seeks  to  obtain  facts  sufficient,  by  the  examination  of  the 
bankrupt,  to  enable  him  (the  creditor)  to  prepare  the  speci- 
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cation,  as  authorized  by  section  44  of  the  bankrupt  act,  to 
oppose  the  petitioner's  discharge  in  bankruptcy,  and  also  to 
discover  property  and  effects  of*  the  petitioner,  which  the 
petitioner  owns,  but  which  he  has  not  set  forth  in  his  sched- 
ules of  assets  attached  to  his  petition.  The  register  has  juris- 
diction of  the  cause  and  also  of  the  person  of  the  bankrupt, 
and  has  the  authority  to  grant  the  order  in  this  case,  the 
same  as  the  district  judge  would  have;  and  in  granting  the 
order,  must  be  governed  by  the  rules  and  practice  of  this 
court,  and  by  the  practice  of  the  courts  of  record  of  this 
state.  In  granting  these  orders,  an  apparent  necessity  for 
the  examination  of  the  bankrupt  should  be  shown  (2  Story's 
Eq.  Jur.  s.  1497,  9,  p.  962;  I  Barb.  484;  IS  Wend.  529), 
similar  to  the  practice  under  section  292  of  the  Code.  The 
creditor  applying  should  set  forth  in  his  petition  verified,  or 
affidavit,  some  particulars  of  the  discovery  he  seeks  to  make, 
or  some  fact  he  thinks  he  can  establish,  in  order  that  the 
court  may  judge  whether  there  is  any  probable  cause  for 
granting  the  order.  (8  Howard,  92.)  Section  26  of  the 
bankrupt  law  gives  the  right  to  any  creditor  who  has  proved 
his  claim  to  have  an  order  for  an  examination  ot  the  bank- 
rupt. This  order  is  designed  to  accomplish  all  the  purposes 
of  a  bill  of  discovery,  including  the  examination  of  the  bank- 
rupt himself,  and  should  in  a  proper  case  be  allowed  by  the 
court.  (Vol.  1  of  MomWs  Practice,  p.  515;  3  How.  303;  4 
How.  60,  190;  Pollock  on  Poioer  of  Courts,  14,  22  and  46; 
2  Sandf.  622,  also  664.) 

The  right,  upon  a  proper  cause  shown,  in  granting  such 
orders,  is  given  by  section  26  of  the  bankrupt  act,  and  is 
also  in  the  inherent  powers  of  the  court,  to  exercise  an 
equilable  jurisdiction  over  its  suitors,  as  well  as  well  as  the 
subject  matter  of  the  action,  in  proceedings  before  it.  (18 
Wend.  652;  1  Denio,  659;  11  Johnson,  254 ;  1  Grah.  Prac. 
3dcd.  671  to  675.) 

Such  an  order  is  not  an  "intermediate  order,"  it  is  a  "pro- 
ceeding in  the  cause;"  neither  can  it  be  reviewed  on  appeal 
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from  the  district  to  the  circuit  court.  The  granting  of  the 
order  is  in  the  discretion  of  the  court,  and  gives  summary 
control  over  the  bankrupt.  (1  Comst.  43;  3  Comst.  344; 
16  Wend.  369.) 

The  order  becomes  an  imperative  mandate,  and  must  be 
obeyed,  unless  set  aside  on  motion,  or  stayed  by  order  of  the 
court.     Disobedience  to  such  an  order  is  a  contempt  of  the 
court,  "and  for  neglect  or  refusal  to  obey  such  order  the 
court  may  issue  a  warrant,  directed  to  the  marshal,  com- 
manding him  to  arrest  the  person  disobeying  such  order  and 
bring  him  forthwith  before  the  court."    Such  bankrupt  may 
then  be  committed  and  punished  as  for  a  contempt  of  court. 
The  commitment  and  punishment  are  in  the  nature  of  crim- 
inal proceedings  (Taylor .on  Bankruptcy,  p.  SO);  and  when 
a  court  commits  a  party  for  contempt,  their  adjudication 
upon  the  matter  is  a  conviction,  operates  the  same  as  and  is 
in  effect  a  judgment,  and  the  warrant  for  their  commitment 
becomes  by  operation  of  law  an  execution.     The  command 
contained  in  the  warrant  the  marshal  must  execute.     With 
the  execution  of  the  warrant  for  commitment,  the  power  of 
the  court  ceases;  it  has  become  an  offense  against  the  United 
States.     The  President  alone  can,  by  article  2,  section  2, 
subdivision  1,  of  the  constitution  of  the  United  States,  par- 
don or  reprieve  the  person  convicted  of  the  contempt.     (See 
opinion  of  BLATCHFORD,  J.,  in  the  case  of  Goodyear  Adams 
agt.  Mutter,  District  Court,  SoutJiern  District  of  Neiv  York; 
also,  7  Wheat,  pp.  3S,  43;  also  opinions  of  Attorney  General, 
vol.  3,  p.  622.) 

I  consider  it  absolutely  necessary  that  the  rules  and  prac- 
tice of  this  court,  in  regard  to  the  manner  of  issuing  orders 
for  the  examination  of  bankrupts  and  witnesses  therein, 
should  be  clearly  set  forth ;  and  in  order  to  do  so,  I  have 
carefully  examined  the  bankruptcy  act,  the  general  orders, 
and  the  rules  and  orders  and  general  regulations  in  bank- 
ruptcy, the  rules  and  practice  of  this  court  upon  the  grant- 
ing of  any  chamber  order  in  any  judicial  proceedings;  also, 


58  NEW  YORK  PRACTICE  REPORTS. 


Maiter  of  Adams. 


the  practice  of  the  state  courts  in  special  proceedings  and 
in  special  cases,  such  as  habeas  corpus,  certiorari,  mandarmis 
and  prohibition,  in  proceedings  as  for  contempt,  to  enforce 
civil  remedies,  and  also  in  other  proceedings  commenced  by 
the  issuing  of  either  a  writ,  warrant,  order  or  process  of  the 
court,  which  by  law  are  required  to  be  issued,  and  find  that 
they  now  and  for  years  have  been  founded  upon  "papers," 
such  as  a  petition  or  complaint  duly  verified,  or  upon 
affidavit. 

If  an  order  or  process  of  the  court  is  founded  upon  a  com- 
plaint, petition  or  affidavit,  snch  complaint,  petition  or  affi- 
davit should  be  duly  verified,  as  an  order  or  proceeding  in  a 
cause  founded  upon  an  affidavit,  petition  or  complaint,  not 
verified,  would  be  void,  and  may  be  treated  as  a  nullity.  (2 
Sandf.  268.  See  the  forms  of  petitions  and  affidavits  in  tJie 
courts  of  England  and  in  the  United-  States;  Gray's  N.  Y. 
Practice,  special  pleadings,  pp.  106,  518;  Bouvier's  Law  Dic- 
tionary, vol.  2,  p.  260;  BurriWs  Practice,  vol..  I,  p.  45,  and 
Appendix,  p.  453;  3  Cairns,  p.  128,  190;  3  Johnson,  p.  540; 
3  Wend.  p.  310;  24  Barb.  p.  649;  2  Sandf .  p.  648;  2  R.  S. 
569,  §  25.) 

The  direction  or  requirement  by  the  court,  that  the  peti- 
tioner "do  attend  and  be  examined,"  &c.,  is  "an  order"  by 
the  law  of  the  state  of  New  York.  (Code,  $  401.)  By  the 
uniform  practice  of  all  the  courts  in  this  state,  such  "ex 
parte  applications"  or  "non-enumerated  motions"  are  only 
granted  upon  duly  verified  affidavits  or  petitions,  which  affi- 
davits or  petitions,  as  well  as  the  order,  become  part  of  the 
proceedings  in  the  cause,  and  are  usually  served  with  the 
order.  It  is  the  practice  of  the  United  States  district  courts 
to  follow  the  rules  of  the  state  courts,  when  there  is  no  rule 
of  the  district  court  upon  the  subject.  The  same  proceed- 
ceedings  should  be  had  as  are  now  authorized  in  the  courts 
in  respect  to  the  manner  of  compelling  the  attendance  of 
witnesses  on  an  examination  before  an  examiner  or  commis- 
sioner of  any  of  the  courts  of  the  United  States,  or  before  a 
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judge  at  chambers  of  a  .witness  de  bene  esse,  or  upon  the 
examination  of  a  debtor  under  the  state  law  in  supplemen- 
tary proceedings,  under  Code,  section  292. 

To  obtain  an  order  for  the  examination  in  any  of  the  cases 
above  cited,  on  affidavit  or  petition  duly  verified,  setting 
forth  facts  sufficient  to  authorize  the  issuing  of 'an  order  for 
the  examination  of  the  party  or  witness,  an  affidavit  or  sworn 
petition  is  necessary.  It  has  invariably  been  the  practice  of 
our  state  courts,  in  relation  to  the  examination  of  a  witness 
de  bene  esse,  to  require  an  affidavit,  and  the  same  practice 
prevailed  in  regard  to  the  examination  of  insolvents  under 
the  law  of  this  state,  the  two-third  act.  (Maddock  Ch.  Pr. 
p.  155 ;  2  Hilton,  539,  &c.,  &c.} 

After  a  careful  perusal  of  the  different  English  and  Ameri- 
can laws,  and  of  proceedings  in  statutory  or  special  proceed- 
ings, and  the  decisions  of  the  courts,  both  state  and  national, 
thereon,  from  all  of  which  section  26  of  the  bankrupt  law 
was  compiled,'  I  am  irresistibly  forced  to  the  conclusion  that 
the  proceedings  provided  for  by  section  2b  of  the  bankrupt 
law  "are  proceedings  in  the  action,"  and  must  be  taken  in 
strict  conformity  with,  the  rules  and  practice  of  this  court  ; 
especially  so,  as  disobedience  to  the  order  is  a  contempt  of 
the  court,  and  is  to  be  punished  accordingly.  Proceedings 
for  contempt  in  the  courts  of  this  state  are  provided  for. 
(Titile  13,  ch.  8,  part  3,  page  534  of  the  Revised  Statutes.) 
They  are  always  proceedings  in  the  case,  entitled  in  the 
action,  and  are  used  as  a  part  of  the  machinery  of  the  court 
to  aid  in  enforcing  its  orders.  All  process  in  proceedings  for 
contempt,  either  by  attachment  or  commitment,  are  founded 
upon  affidavit.  (Pitt  agt.  Davidson,  Court  of  Appeals,  reported 
in  34  How.  p  355 ;  the  cases  there  cited.) 

In  re  Josiah  Carpenter,  now  pending  before  me,  certain 
creditors,  by  Mr.  Sawyer,  their  counsel,  made  a  motion  for 
the  usual  order  and  subpoena,  under  section  26  of  the  act, 
for  the  examination  of  the  wife  of  the  petitioner.  The 
motion  was  founded  upon  an  affidavit.  The  counsel  for  the 
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petitioner  claimed  that  the  affidavit  upon  which  no  motion 
was  made  was  insufficient,  and  I  held  that  the  affidavit  was 
sufficient,  "both  in  form  and  substance,"  and  granted  the 
order.  I  learn  that  the  petitioner  made  a  motion  at  cham- 
bers, before  your  honor,  to  set  aside  the  order,  &c.,  on  the 
ground  of  the  insufficiency  of  the  affidavit  upon  which  I 
granted  the  order,  and  that  your  honor  held  that  the  affida- 
vit was  sufficient,  and  denied  the  motion. 

I  have  regarded  this  decision  as  a  special  term  decision — 
that  an  affidavit  setting  forth  facts  sufficient  to  found  such  an 
order,  &c.,  upon,  was  the  proper  way  of  proceeding — and 
have  followed  it  accordingly. 

1.  I  hold  that  the  creditor  of  the  bankrupt  in  this,  in 
order  to  avail  himself  of  the  provisions  of  section  2G  of  the 
act,  must  apply  to  the  register  (court),  upon  affidavit  or 
petition  duly  verified,  showing  some  good  and  sufficient  rea- 
son why  the  order  should  be  granted,  also  summons  issued, 
and  that  a  mere  verbal  request  is  not  sufficient,  not  being  in 
accordance  with  the  rules  and  practice  of  this  court. 

2.  That  upon  such  reason  being  shown,  the  register  (court) 
should,  as  a  matter  of  course,  grant  the  order,  &c. 

JOHN  FITCH,  Register. 

BLATCIIFOED,  J.  The  creditor  in  the  present  case,  to 
obtain  an  order  according  to  Form  No.  45,  for  the  examina- 
tion of  the  bankrupt  under  section  26  of  the  act,  must  apply 
for  such  order  by  petition  or  affidavit  duly  verified,  and 
ghow  good  cause  for  the  granting  of  the  order. 

The  clerk  will  certify  this  decision  to  the  register,  John 
Fitch,  Esq. 
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HARRIET  W.  HOTCHKISS,  appellant  agt.  LEVI  A.  BANKS, 
respondent. 

Where  the  notice  of  appeal  from  a  justice's  judgment  stated,  as  the  only  specification 
contained  in  it,  that  the  "judgment  is  excessive,  and  should  not  have  exceeded 
$10  in  any  event,"  held,  insufficient  to  entitle  the  appellant  to  costs  on  reduction  of 
the  justice's  judgment  in  the  county  court. 

EigWi  District  General  Term,  September,  1868. 

Before  DAVIS,  DANIELS,  MARVIN  and  BARKER,  Justices. 

THE  plaintiff  in  this  cause  recovered  a  judgment  against 
the  defendant,  in  the  court  of  a  justice  of  the  peace,  for  the 
sum  of  $96.30.  The  defendant  appealed  from  the  judgment 
to  the  county  court  of  Erie  county;  and  upon  the  trial  had 
in  that  court  the  judgment  was  reduced  to  the  sum  of  SI 8, 
costs  adjusted  by  the  clerk  in  favor  of  the  plaintiff.  The 
defendant  appealed  from  that  adjustment  to  the  county 
court,  and  that  court  reversed  the  adjustment  made  of  the 
costs  by  the  clerk,  and  directed  costs  to  be  adjusted  in  favor 
of  the  defendant.  From  the  order  making  that  direction  the 
plaintiff'  appealed  to  this  court. 

N.  A.  HALBERT,  for  appellant. 
E.  C.  ROBBINS,  for  respondent. 

By  the  court,  DANIELS,  J.  Costs  depends  upon  whether 
his  notice  of  appeal  to  the  county  court  sufficiently  specifies 
the  particular  or  particulars  in  which  the  judgment  should 
have  been  more  favorable  to  him  than  it  was  as  the  justice 
rendered  it.  On  this  subject,  the  only  specification  contained 
in  the  notice  was  that  the  ''judgment  is  excessive,  and 
should  not  have  exceeded  $10  in  any  event."  There  is 
nothing  contained  in  this  specification  indicating  that  the 
appellant  was  willing  that  the  judgment  should  be  reduced 
to  that  amount  and  stand  as  a  judgment  against  him  for  that 
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sum.  The  cases  of  Reed  agt.  Moore  (31  Howard,  264)  and 
Smith  agt.  Hinds  (30  How.  187)  are  clearly  distinguishable 
from  the  present  one  in  that  respect.  In  each  of  them  a 
certain  sum  was  specified  as  the  amount  for  which  the  judg- 
ment should  have  been  recovered.  And  the  rule  requiring 
that  to  be  done  was  adopted  as  the  correct  construction  of 
the  statute  in  the  case  of  Forsyih  agt.  Ferguson  (27  Howard. 
67).  The  same  rule  of  construction  was  applied  to  the  sec- 
tion of  the  Code  providing  the  practice  for  the  government 
of  notices  of  appeal  in  these  cases,  in  Gray  agt.  Hannah  (30 
How.  155),  where  it  was  held,  that  the  specification  that  the 
judgment  should  not  have  been  for  a  sum  exceeding  $35, 
with  costs,  was  not  sufficient  to  entitle  the  appellant  to  costs. 

And  this  authority  was  followed  in  the  unreported  case  of 
Baker  agt.  Latta,  decided  at  the  September  term  of  this 
court,  in  1866,  where  the  specification  was  that  "the  dam- 
ages found  by  the  justice  are  excessive,  and  that  said  judg- 
ment should  have  been  more  favorable  to  the  defendant  in 
this,  that  it  should  have  been  for  not  more  than  five  dollars 
damages,  besides  costs."  Which  this  court  heldrwas  not 
sufficiently  specific,  for  the  reasons  already  mentioned,  to 
entitle  the  appellant  to  costs. 

The  same  defect  exists  in  the  present  case.  It  is  a  new 
assertion  that  the  judgment  was  excessive,  and  should  not 
have  exceeded  $10  in  any  event,  without,  specifying  that  the 
judgment  should  be  made  more  favorable  the  appellant  by 
being  reduced  to  that  amount.  The  notice  in  this  respect 
was  not  a  compliance  with  the  requirement  of  the  law ;  and 
the  appellant,  for  that  reason,  was  not  entitled  to  costs. 

The  order  of  the  county  court  should  be  reversed,  and  an 
order  directed  affirming  the  adjustment  of  the  costs  previ- 
ously made  by  the  clerk. 
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NEW  YORK  COMMON  PLEAS. 
DAVID  L.  GARDINER  agt.  JULIA  E.  TYLER. 

Where  an  application  is  made  by  a  party  in  an  action  to  change  his  attorney,  and  the 
court  order  a  reference  to  ascertain  the  amount  due  to  the  attorney  from  his  client 
for  professional  services,  and  upon  the  coming  in  of  the  referee's  report  fixing  such 
amount,  the  moving  party  witkdraivt  Ms  application,  the  court  has  no  power  sum- 
marily to  order  such  amount  paid  by  the  party  to  the  attorney. 

Although  good  faith  would  seem  to  require  that  the  party,  after  resorting  to  the  aid 
of  the  court  for  a  changt  of  his  attorney,  should  pay  the  amount  reported  diie  the 
attorney,  the  court  can  only  regard  it  as  a  debt  for  professional  services  liquidated 
by  the  referee,  under  the  order  of  the  court,  leaving  the  attorney,  upon  with- 
drawal of  the  application,  to  collect  the  amount  of  ouch  indebtedness  by  action,  or 
to  take  such  other  proceeding  as  he  shall  be  advised. 

Special  Term,  December,  ]  867. 

PLAINTIFF  applied  to  the  court  for  an  order  changing  his 
attorney.  Notice  of  the  application  was  given  to  his  attor- 
ney. The  judge  before  whom  the  motion  was  heard  referred 
it  to  a  person  by  him  nominated,  to  determine  and  report 
the  amount  due  to  the  said  attorney  from  plaintiff,  for  costs 
and  disbursements  and  counsel  fees  in  this  action,  and  also 
in  another  action  in  favor  of  the  plaintiff  against  said  «)ulia  E. 
Tyler,  pending  in  this  court;  and  that  on  the  coming  in  and 
confirmation  of  the  said  report,  and  upon  payment  ~by  the 
plaintiff  of  such  amount  as  might  be  found  to  be  due  to  his 
said  attorney  for  costs,  disbursements  and  counsel  fees  in  this 
action  and  in  the  other  action  of  Gardiner  agt.  Tyler  afore- 
said, the  said  person  so  proposed  be  substituted  as  attorney 
for  the  plaintiff  in  this  action  and  in  the  other  action  of  Gar- 
diner agt.  Tyler. 

The  reference  took  place  in  pursuance  of  the  order,  plain- 
tiff appearing  by  counsel,  and  the  attorney  in  person.  The 
attorney  submitted  his  bill  for  services,  charges  and  disburse- 
ments, and  witnesses  were  examined.  The  referee  reported 
that,  after  hearing  the  proof  and  allegations  of  the  parties, 
he  found  that  there  was  due  from  the  plaintiff  to  his  said 
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attorney  the  sum  of  $562  50-100,  for  costs  and  disbursements 
in  this  action,  and  in  the  other  action  of  Gardiner  agt.  Tyler 
the  sum  of  $150  50-100.  The  report  of  the  referee  was  on 
motion  of  the  attorney  subsequently  confirmed. 

The  attorney  then  tendered  to  the  plaintiff  consents  for 
substitution  in  both  cases,  and  demanded  the  amount 
reported  by  the  referee  as  due  him,  which  was  refused  j  the 
person  representing  plaintiff  stating  that  the  application  for  a 
substitution  was  abandoned. 

The  attorney  now  moves  for  an  order,  that  the  plaintiff 
absolutely  pay  to  him,  as  attorney  for  the  plaintiff,  within  five 
days,  the  amount  reported  by  the  referee  to  be  due  him. 

WILLIAM  WATSON,  attorney  and  counsel,  for  motion. 
A.  R.  DYETT,  counsel  for  Gardiner,  opposed. 

VAN  VOEST,  J.  The  plaintiff  desired  to  change  his  attor- 
ney. He  invoked  the  .aid  of  the  court  for  the  accomplish- 
ment of  this  result.  As  was  just  to  both  attorney  and  client, 
a  reference  was  ordered  to  ascertain  the  amount  due  to  the 
attorney  for  his  services,  upon  the  payment  of  which  the 
substitution  was  to  be  made.  After  subjecting  the  attorney 
to  the  annoyance  and  trouble  of  a  reference,  and  the  loss  of 
time  and  professional  service  to  others,  incident  to  his  attend- 
ance on  the  trial  before  the  referee,  and  after  prosecuting  the 
proceeding  until  a  report  was  made,  plaintiff  then  abandons 
his  application  for  a  change  of  attorney,  and  refuses  to  pay 
the  amount  reported  due.  Unless  the  court  had  believed 
that  plaintiff's  original  application  was  made  in  good  faith, 
and  with  the  design  of  being  carried  out,  it  would  not  have 
aided  him  to  a  reference.  An  attorney  is  an  officer  of  the 
court  and  is  entitled  to  its  protection,  and  a  court  will  not 
willingly  make  an  order  the  effect  of  which  will  be  unneces- 
sarily to  harass  or  vex  him  in  his  business.  A  client  has  a 
right  to  change  his  attorney,  and  the  court  will  aid  him  to 
do  so  in  all  cases  in  a  way  to  protect  the  interests  of  both. 
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It  will  assist  him  to  ascertain  in  a  summary  icay  the  amount 
of  the  attorney's  bill  and  lien.  The  client  having  put  this 
proceeding  in  motion,  which  is  special  in  its  character, 
should  feel  himself  under  an  obligation  to  carry  it  out.  But 
I  do  not  see  that  there  is  any  power  in  the  court  to  compel 
it  to  be  done,  upon  the  refusal  of  the  client,  and  the  with- 
drawal of  his  application  for  a  substitution.  The  court  cau 
oblige  the  party  to  pay  the  costs  of  the  proceeding,  as  it  does 
other  litigants  who  unnecessarily  invoke  its  aid.  Plaintiff  has 
paid  the  fees  on  the  reference,  and  has  been  ordered  to  pay 
the  costs  on  the  motion  for  the  confirmation  of  the  report.  I 
do  not  see  how  any  order  can  be  made,  or,  if  made,  how  ift 
could  be  enforced,  compelling  the  client  to  pay  the  amount 
reported  due  to  the  attorney.  The  referee's  report  is  con- 
firmed, and  the  value  of  the  attorney's  services  is  fixed  and 
determined  by  it.  But  it  is  not  a  judgment  to  be  enforced 
by  execution.  If  it  was,  this  motion  would  be  unnecessary. 
This  report  would,  in  any  action  to  be  brought  by  the  attor- 
ney against  his  client  for  his  services,  doubtless  fix  tho 
amount  to  be  recovered;  and  the  report  and  confirmation  of 
it  might  be  made  the  foundation  of  an  action  in  favor  of  thc» 
attorney  against  the  client.  If  an  order  could  be  made,  such 
as  is  asked  for,  it  should  be  made,  not  in  any  special  proceed- 
ing between  attorney  and  client,  but  in  this  action,  in  which 
all  papers  on  the  various  motions,  including  the  present 
application,  are  entitled,  and  it  would  embrace  for  servicas 
in  another  action  between  one  of  the  parties  to  it  and  hia 
attorney. 

A  refusal  to  pay  the  amount  ordered  would  not  render  tho 
plaintiff  liable  to  the  process  of  attachment  or  imprisonment. 
The  amount  due  the  attorney  is  for  professional  services,  and 
is  a  debt  only.  There  is  no  provision  of  law  which  would 
justify  the  issuing  of  an  execution  upon  any  such  order. 
Executions  are  issued  to  enforce  judgments  and  to  collect 
costs,  on  motions.  (Code,  §283;  Laws  of  1840,  p.  333, 
§  15;  Laws  0/1847,^.  491,  §  2.)  An  order  such  as  is  asked 
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for  in  this  proceeding  would  not  be  a  judgment  within  the 
meaning  of  that  word,  nor  would  it  be  an  order  for  the  pay- 
ment of  costs. 

I  have  been  referred  by  the  attorney  to  the  case  of  J$uz- 
eard  agt.  Gross  (4  Hoiv.  Pr.  R.  23)  as  an  authority  which 
would  justify  an  order  such  as  he  asks  for,  and  its  enforce- 
ment by  execution.  But  there  is  nothing  in  that  case  which 
favors  this  application.  The  order  directed  to  be  made  in 
that  case  was  for  the  payment  of  the  costs,  upon  the  denial  of 
a  motion  for  a  new  trial.  These  costs  had  not  gone  into  the 
judgment  with  the  general  costs.  An  order  was  directed  to 
be  made  that  the  unsuccessful  party  should  pay  the  costs, 
and,  if  not  paid  on  demand,  an  execution  should  issue  for 
their  payment. 

The  application  before  this  court  has  no  relation  to  the 
payment  of  costs  between  the  parties  to  a  suit.  The  attor- 
ney is  not  seeking  to  recover  costs  of  his  client,  the  amount 
of  which  has  been  fixed  and  determined  by  the  court  as  such, 
but  he  seeks  to  collect  his  claim  for  professional  services.  It 
is  a  simple  debt  or  demand,  the  amount  of  which  was  liquid- 
ated by  the  referee  as  the  basis  of  an  order  for  a  substitution 
of  attorney,  which  has  not  been  carried  out. 

Motion  denied,  but  without  costs. 

[An  appeal  was  taken  to  the  general  term  cf  this  court 
from  the  order  directed  at  special  term,  and  the  same  was 
affirmed.] 


SUPREME  COURT. 

IRA  A.  THURBER,  respondent  agt.  JOHN  T.  JENKINS  and  JUS- 
TUS CORBIN,  appellants. 

Where  the  plaintiff  sold  out  his  interest  in  a  co-partnership  firm  to  other  members 
of  the  firm,  constituting  a  new  firm,  and  took  a  bond  of  indemnity  from  one  of  the 
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members  of  the  new  firm  and  a  third  person  as  surety,  to  save  him,  plaintiff 
indemnified  and  harmless,  from  the  payment  of  any  debts  of  the  old  firm;  and  it 
appeared  that  after  the  execution  of  the  bond,  an  indebtedness  of  the  old  firtn  had 
been  changed  without  the  assent  of  the  surety,  from  an  account  and  put  into  a 
note  signed  by  one  of  the  defendants  on  the  bond  —  a  member  of  the  new  firm  —  | 
who  had  no  authority  to  give  notes  in  the  name  of  the  old  firm  : 
JIM,  that  this  note  having  been  by  an  action,  merged  in  a  judgment,  and  paid  by 
the  plaintiff,  without  any  notice  to  the  surety  on  the  bond  of  the  defense  to  it,  the 
surety  was  discharged,  and  the  plaintiff  could  not  recover  the  amount  of  the  judg-    '• 
ment  irom  him. 

Fifth  District,  General  Term,  June,  1868. 

Before  MULLIN,  FOSTER  and  MORGAN,  Justices. 

APPEAL  from  judgment  entered  on  report  of  Hamilton 
Burdick,  Esq.,  referee. 

The  action  was  brought  to  recover  certain  sums  due  to 
various  persons  from  the  firm  of  Thurber,  Eice  &  Co.,  and 
which  the  defendants  had  assumed  to  pay  and  discharge  by 
their  bond  of  indemnity,  executed  to  the  plaintiff  March 
24th,  1865  ;  the  plaintiff  on  that  day  having  sold  out  his 
interest  in  said  firm  to  the  defendant  John  T.  Jenkins,  for 
$5,000.00,  subject  to  the  payment  of  the  company's  debts, 
and  the  defendant  Justus  Corbin,  having  signed  said  bond 
as  surety,  by  which  the  defendants  agreed  "  to  pay  so  much 
of  the  debts  and  liabilities  of  Thurber,  Rice  &  Co.,  as  the 
said  Ira  A.  Turber  is  or  may  in  any  event,  become  liable  to 
pay"  —  "to  pay  up  and  discharge  all  said  debts  and  liabili- 
ties as  fast  as  the  same  shall  fall  due,"  with  a  further  agree- 
ment to  save  the  plaintiff  harmless. 

The  referee  reported  among  other  things,  that  "the  firm 
of  Thurber,  Rice  &  Co.,  owed  certain  debts,  which  were 
assumed  by  the  new  firm  (of  Thurber,  Rice  &  Co.),  and  so 
far  as  the  plaintiff  was  concerned,  the  defendants  were  to 
indemnify  and  save  the  plaintiff  harmless  therefrom":  that 
he  had  paid  as  a  member  of  the  old  firm  of  Thurber,  Rice  & 
Co.,  and  is  liable  to  pay  certain  debts  of  the  firm,  which  the 
defendants  had  assumed  to  pay,  but  which  they  had  not 
paid,  and  which  were  outstanding  at  the  time  of  sale,  viz.: 
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A  debt  to  Van  Horn,  paid  by  plaintiff'  October  9th, 

1S£G S556.S8 

Interest  thereon 47.G3 

Ira  II.  Cobb's  debt 400.00 

Interest  thereon  from  January  20th,  1805,  less  $159.36, 
received  by  plaintiff"  out  of  the  firm  debts. 

The  amount  advanced  October  Gth,  1SGG,  by  plaintiff) 
$278.75,  \\;hich  with  interest,  amounts  to  S302.83. 

The  Hotaling  judgment  $566.00,  January  10th,  1SG7, 
including  sheriff's  fees  $11.13,  now  amounts  to  $615. G4. 

Pinckney  judgment,  May  14th,  1867,  $548.47,  which 
with  interest,  amounts  to  $598.11.  The  whole  amount 
found  due  the  plaintiff  is  $2,121.09,  for  which  judgment  was 
ordered  for  the  plaintiff. 

The  defendants  excepted  to  the  finding  of  the  referee  in 
relation  to  the  Hotaling  judgment  and  the  Pi nckney  judg- 
ment, as  well  as  to  the  general  conclusion  of  the  referee,  find- 
ing the  whole  amount  due  as  stated  in  his  report. 

The  facts  in  relation  to  the  two  claims  objected  to  are 
stated  in  the  opinion  of  the  court. 

RUGER  &  JENNET,  for  appellants. 
RAYNOR  &  VANN,  for  respondents. 

By  the  court,  MORGAN,  J.  The  complaint  fails  to  specify 
any  particular  demands  which  the  plaintiff  paid  of  the  debts 
of  the  old  firm  of  Thurber,  Rice  &  Co.  It  is  stated  in  the 
complaint,  that  the  defendants  did  not  perform  their  agree- 
ment, but  neglected  to  pay  the  debts  of  the  old  firm,  or  to 
save  the  plaintiff  harmless  therefrom  according  to  the  terms 
and  conditions  of  their  said  agreement,  in  consequence  of 
which,  the  plaintiff  "  has  been  compelled  to  raise  or  advance 
money  to  pay  up  and  discharge  many  of  such  debts  and  lia- 
bilities and  to  continue  under  and  oppressed  with  the  debts 
and  liabilities  of  such  firm  to  his  great  damage  and  injury," 
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the  plaintiff  thereupon  demanded  judgment  for  $3,000.00, 
and  costs,  &c. 

To  this  the  defendants,  among  other  defenses  not  neces- 
sary to  notice,  interposed  a  general  denial. 

It  is  in  vain,  therefore,  to  look  into  the  pleadings  for  any 
information  as  to  the  particular  debts  paid  by  the  plaintiff, 
or  which  he  was  liable  to  pay  at  the  time  of  the  commence- 
ment of  this  action. 

On  recurring  to  the  testimony  of  the  plaintiff,  we  have 
his  statement  that  there  were  outstanding  debts  of  the  old 
firm  at  the  time  of  the  sale,  among  which  he  enumerates  the 
following,  viz. :  "  The  firm  owed  Abram  Van  Horn,  of 
Utica,  June  29th,  1867,  $581.73. 

It  will  be  seen  that  the  referee  allowed  the  plaintiff  for 
paying  a  debt  to  Van  Horn,  October  9th,  1866,  viz.: 
.$556.88  principal,  and  $47.63  interest.  How  this  could  be 
an  outstanding  debt  as  early  as  March  24th,  1865,  or  the 
same  debt  as  that  of  June  29th,  1867,  may  admit  of  some 
question,  but  as  there  is  no  exception  to  this  item,  we  ought 
perhaps,  to  assume  that  there  was  some  evidence  of  its  exist- 
ence as  early  as  March  24th,  1865,  and  that  the  subsequent 
dates  and  amounts  were  only  intended  to  indicate  what  the 
debt  amounted  to  at  these  several  times. 

The  plaintiff  also  specifies  the  following  as  an  outstanding 
debt  against  the  old  firm,  March  24th,  1865:  ''Ira  H. 
Cobb,  January  20th,  1865,  $400.00,  and  interest."  There 
seems  to  be  no  valid  objection  or  exception  to  the  allowance 
of  this  claim,  nor  to  the  allowance  of  the  Pinckney  judg- 
ment, so-called.  The  plaintiff  shows  that  the  old  firm  owed 
a  debt  to  Pinckney  March  4th,  1865,  amounting  to  $415.00. 

There  is  nothing  stated  in  the  finding  to  show  on  what 
account  the  plaintiff  was  allowed  $302.83  for  moneys  ad- 
vanced, including  the  interest.  If  there  is  anything  in  the 
evidence  which  explains  it,  it  has  escaped  my  attention,  bul; 
as  there  is  no  objection  made  to  its  allowance  by  the  defend- 
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ants'  attorney,  I  think  we  are  not  called  upon  to  disallow  it 
on  appeal. 

This  reduces  the  questions  to  one  only,  and  that  is  in  rela- 
tion to  what  is  called  the  "  Hotaling  claim,"  which  the  ref- 
eree allowed  to  the  plaintiff,  denominating  it  the  "  Hotaling 
judgment  $-366.00,  January  LOth,  1867,"  which  with  inter- 
est, including  sheriff's  fees,  amounting  to  $615.64,  at  the 
date  of  tne  referee's  report. 

The  plaintiff  states  in  his  testimony  among  other  outstand- 
ing debts:  "Garret  Hotaling,  January  27th,  1867,  $569.00," 
and  he  says  he  "paid  that  $566.00,  January  10th,  1867." 
In  another  place  he  states  that  Hotaling  had  the  note  of  the 
new  firm.  Next  the  judgment  roll  is  produced,  by  which  it 
appears  that  the  Syracuse  City  Bank  recovered  a  judgment 
against  the  members  of  the  old  firm,  incluaing  the  plaintiff, 
as  well  as  Garret  Hotaling,  for  $467.93,  November  17th,  1866,, 
upon  a  note  purporting  to  have  been  made  by  "  Thurber, 
Rice  &  Co."  March  llth,  1S65,  payable  to  the  order  of  G. 
H.  Hotaling  at  the  Salt  Springs  Bank,  sixty  days  after  date, 
and  indorsed  by  Hotaling.  The  plaintiff  put  in  an  answer 
to  that  suit,  containing  a  general  denial  only,  and  the  action 
was  tried  before  the  court  without  a  jury. 

An  execution  was  issued  and  the  plaintiff  actually  paid  it 
January  16th,  1867,  although  by  some  arrangement  among 
the  parties,  the  execution  was  not  satisfied. 

The  plaintiff  certified  that  he  had  no  legal  defense  against 
the  note,  and  the  referee  finds  that  neither  of  the  defendants 
had  notice  of  the  suit.  The  defendant  John  T.  Jenkins, 
testified  that  the  note  prosecuted  by  the  Syracuse  City  Bank 
was  given  to  Garret  Hotaling  after  March  25th,  1865,  and 
that  he  made  and  signed  the  note,  and  when  he  signed  it,  he 
notified  Hotaling  that  the  new  firm  had  been  formed,  and 
that  the  plaintiff  was  out  of  it;  that  his  indebtedness  against 
the  old  firm  was  an  open  account.  To  add  confusion  to  the 
case,  he  then  states  that  three  notes  were  given  at  the  samo 
time  on  the  1st  of  April,  1865,  dated  at  different  days,  so  as 
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to  make  the  payments  easier.  The  only  solution  to  this 
statement  is,  that  the  note  sued  by  the  Syracuse  City  Bank 
was  one  of  the  three,  the  others  perhaps  having  been  paid 
by  the  new  firm. 

But  the  referee  has  a  finding  in  which  he  states  that  on 
the  1st  day  of  April,  1865,  the  Hotaling  debt  uu~as  put 
into  three  several  notes  signed  l>y  the  new  firm  of  Thurber, 
liice  &  Co.,  of  which  Jenkins  was  a  member,  by  John  T. 
Jenkins,  one  of  these  members  (who  had  co  authority  to 
sign  for  the  old  firm),  and  his  account  was  thereupon 
receipted  ;  that  said  Hotaling  knew  of  the  change  in  said 
firm,  and  that  said  note  was  transferred  to  the  city  bank 
which  sued  Ira  A.  Thurber  thereupon,  and  obtained  judgment 
against  him  by  default."  This  is  not  strictly  correct,  as  it 
appeared  in  the  judgment  roll  produced  on  the  trial,  that 
Ira  A.  Thurber  put  in  a  defense,  under  which  he  might  have 
successfully  defended  the  note,  if  it  was  executed  in  the 
name  of  the  old  firm  without  his  knowledge  or  consent,  or 
if  it  was  executed  as  the  proper  note  of  the  new  firm. 

It  is  impossible  to  be  satisfied  with  the  conclusion  of  the 
referee,  that  this  note  was  intended  to  be  the  note  of  the 
new  firm  instead  of  the  old  one,  for  it  is  dated  back  to  the 
time  of  the  existence  of  the  old  firm,  which  is  hardly  reconcil- 
able with  the  conclusion,  that  it  was  intended  to  be  the  note 
of  the  new  firm.  But  in  neither  aspect  of  the  case  would 
the  surety  of  John  T.  Jenkins  be  liable  to  the  plaintiff  upon 
the  note  in  question.  It  is  not  enough  to  be  able  to  show 
that  Jenkins  has  made  himself  liable  upon  the  note  by 
assuming  to  execute  it  on  behalf  of  the  new  firm.  The 
surety  is  only  bound  to  pay  it  while  it  remains  the  proper 
debt  of  the  old  firm.  If  it  was  accepted  by  Hotaling  as  the 
note  of  the  new  firm,  it  discharged  the  debt  as  against  the 
old  firm,  and  Ira  A.  Thurber  had  a  perfect  defense  to  it.  If 
it  was  executed  by  Jenkins  as  the  note  of  the  old  firm, 
Thurber  was  not  liable  to  pay  it,  unless  he  assented  to  it. 
There  is  no  evidence  that  he  ever  assented  to  it.  But  if  he 


72        NEW  YORK.  PRACTICE  REPORTS, 

Tburber  agt.  Jenkins. 

did  assent  to  it,  it  was  such  a  change  and  postponement  of 
the  original  debt  as  to  discharge  the  surety.  Thurber  had 
BO  right  to  give  a  new  obligation  extending  the  time  of  pay- 
ment of  the  old  firm  debts,  although  done  with  the  consent 
of  the  creditor.  Such  an  act  would  doubtless  discharge  the 
surety,  unless  he  also  assented  to  it.  Doubtless  the  bond 
obliged  Corbin  to  pay  the  original  debt  as  to  Ira  A.  Thur- 
ber, but  we  do  not  know  what  that  was.  On  the  dissolu- 
tion of  the  old  firm  and  the  formation  of  the  new  one,  the 
members  of  the  new  firm  become  the  principal  debtors,  and 
were  primarily  liable  to  pay  the  Hotaling  debt.  They  either 
satisfied  it  by  giving  their  own  notes,  or  they  undertook  to 
secure  it  by  giving  a  note  in  the  name  of  the  old  firm.  If  the 
plaintiff  assented  to  this  arrangement  in  either  form  and  Cor- 
bin did  not  know  of  it,  or  assent  to  it  on  his  part,  then  I  am 
of  opinion,  that  he  thereby  discharges  Corbin  from  his  obli- 
gation to  pay  it.  If  the  plaintiff  did  not  know  of  it  or  assent 
to  it  in  either  form,  then  he  should  have  interposed  his  de- 
fense, or  at  least  have  notified  Corbin  that  he  had  a  good  and 
sufficient  defense  to  the  note,  so  that  Corbin  might  have  had 
the  benefit  of  it  in  that  suit.  . 

There  is  only  one  aspect  of  the  case  in  which  the  defend- 
ant Corbin,  could  be  made  liable  upon  the  new  note  in  ques- 
tion, and  that  was  for  Hotaling  to  surrender  the  same  upon 
grounds,  which  would  have  authorized  him  to  recover  upon 
the  original  indebtedness. 

The  defendant  Corbin,  never  undertook  to  pay  anything 
else.  As  it  is  now  too  late  to  repudiate  the  new  note  and 
recover  upon  the  original  claim,  I  think  the  defendant  Cor- 
bin, is  discharged  from  its  payment. 

It  is  to  be  regretted  that  there  should  be  so  much  confu- 
sion and  uncertainty  in  cases  which  come  before  us  for  review. 
There  is  no  statement  in  the  pleadings  which  would  enable 
the  court  to  see  what  demands  the  plaintiff  expects  to  re- 
cover, and  the  findings  of  the  referee,  which  are  generally 
drawn  up  by  the  successful  party,  fail  to  point  out  the 
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grounds  upon  which  the  Hotaling  debt,  so-called,  was 
allowed. 

I  have  examined  the  evidence  and  findings  with  as  much 
care  us  I  could,  and  have  stated  the  results,  I  believe,  with 
entire  fidelity  to  the  facts  as  they  appear  in  the  case. 

The  result  is  that  the  judgment  is  erroneous  in  the  partic- 
ular above  mentioned,  and  should  be  reduced  accordingly ; 
or,  if  the  plaintiff  will  not  consent  to  modify  it,  then  a  new 
trial  should  be  granted  with  costs,  to  abide  the  event. 

In  case  of  a  modification  by  deducting  the  amount  of  the 
Hotaling  claim,  so-called,  the  judgment  as  thus  modified, 
should  be  affirmed  without  costs  of  appeal  to  either  party. 

FOSTER  and  MULLIN,  J.  J.,  concurring. 


NEW  YORK  COMMON  PLEAS. 

HUGH  MEEHAN,  respondent  agt.  GEORGE  E.  WILLIAMS  and 
others,  appellants. 

A  conveyance  of  premises  made  in  fraud  of  a  mechanics'  lien  will  have  no  effect  to 
bar  or  preclude  the  for?closure  of  such  lien,  although  the  notice  of  lieu  is  filed  sub- 
sequent to  such  conveyance,  but  within  the  statutory  limit. 

The  time  of  performance,  of  the  work  stated  in  a  building  contract  in  writing,  under 
seal,  may  be  extended  or  waived  by  parol.  And  such  extension  or  waiver  need 
not  be  established  by  positive  testimony  ;  it  may  be  inferred  from  circumstances.' 

An  appellate  tribunal  will  not  be  justified  in  assuming  anything  not  clearly  deduct 
ble  from  the  evidence  which  is  before  it,  and  shouid  not  be  unmindful  of  the  con- 
sideration that  the  evidence  is  rarely,  if  ever,  brought  before  it  in  as  perfect  a 
form  as  it  was  received. 

General  Term,  August,  1S6S. 
Before  all  the  Judges. 

APPEAL  from  judgment  entered   upon  the   report  of   a 
referee. 

ALEXANDER  H.  REAVEY,  for  appellants. 
CHARLES  A.  RAPALLO,  for  respondent. 
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By  the  court,  DALY,  F.  J.  The  evidence  fully  justified  the 
finding  of  the  referee  that  the  conveyance  of  the  premises  to 
John  A.  Williams  was  not  bona  fide,  but  was  made  with 
intent  to  defraud  the  plaintiff  and  defeat  his  lien.  The  plain- 
tiff had  a  right  to  impeach  its  validity  in  this  action.  He 
had  an  ircipient  lien  when  this  transfer  was  made,  which 
became  absolute  under  the  act  of  May  5,  1SG3,  when  the 
notice  was  filed  with  the  county  clerk.  The  act  of  ISG3 
provides  that  incumbrancers  may  be  made  parties  in  the 
action  or  proceeding  to  enforce  the  lien.  John  A.  Williams, 
to  whom  this  fraudulent  conveyance  was  made,  comes  under 
the  denomination  of  an  incumbrancer,  and,  as  such,  was 
made  a  party;  and  the  plaintiff  having  established  in  the 
action  that  he  was  a  creditor  of  the  fraudulent  grantor  to  the 
extent  of  $863,  wras  entitled  to  have  this  conveyance  declared 
void,  so  far  as  it  interposed  any  obstacle  to  the  enforcement 
of  his  lien.  (2  E.  S.  137,  §  1 ,  Clute  agt.  Fitch,  25  Barb. 
432;  Van  Etten  agt.  Hurst,  6  Hill,  311.)  The  act  of  1863 
declares  that  the  court  may  determine  the  rights  of  all  the 
parties,  and  that  such  judgment  or  decree  shall  be  made  as 
to  the  rights  and  equities  of  the  several  parties  among  them- 
selves, and  as  against  any  owner,  as  may  be  just.  (§§  2,  5, 
7.)  This  is  ample  to  confer  upon  the  court  in  this  action 
the  power  to  give  relief  against  this  conveyance,  and  to 
declare  it,  as  against  the  rights  of  the  plaintiff,  to  be  fraudu- 
lent and  void;  and  the  conveyance  having  been  adjudged 
to  be  fraudulent  and  void,  it  becomes  necessary  to  consider 
whether  there  is  anything  in  the  objection  raised  to  the  con- 
stitutionality of  the  provision  in  the  act  of  1863  which 
declares  that  the  lien  shall  become  absolute,  notwithstanding 
any  sale,  transfer  or  incumbrance  made  after  the  commence- 
ment of  the  work  or  the  furnishing  of  the  materials. 

The  plaintiff  testified  that  he  could  have  completed  the 
work  by  the  15th  of  February,  but  for  a  delay  arising  from 
the  impossibility  of  plastering,  on  account  of  the  weather. 
Several  of  the  defendants'  witnesses  testified  that  the  delay 
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in  the  plastering  could  have  been  avoided  by  putting  up 
stoves  in  the  building  and  keeping  up  fires  to  dry  the  walls; 
and  Williams  and  his  wife  swore  that  the  plaintiff  said  to 
them  that  he  would  do  so.  This  the  plaintiff  denied,  and 
gave  a  very  different  version  of  what  passed  between  him 
arid  Mr.  and  Mrs.  Williams  upon  the  subject,  while  one  of 
his  witnesses,  a  plasterer,  testified  that  fires  will  not  have 
much  effect  in  drying  w;ills. 

The  evidence  upon  this  head  being  conflicting,  we  must 
assume  that  the  referee  found  that  the  testimony  on  the  part 
of  the  plaintiff"  was  the  most  reliable;  and  the  testimony  was 
to  the  effect  that  both  Williams  and  Mrs.  Williams  assented 
to  the  delay.  The  plaintiff  swore  that  he  told  Williams  that 
it  was  impossible  to  do  the  plastering,  on  account  of  the 
weather;  that,  if  he  insisted  on  having  it  done,  it  would 
tumble  when  a  thaw  came;  and  that  Williams  answered 
that  he  did  not  want  it  to  tumble  on  him.  In  which  con- 
nection it  may  be  remarked  that  the  plaintiff  swore  that 
Williams  told  him,  when  he  ordered  the  extra  work  to  be 
done,  that  he  owned  the  premises,  and  that  Williams  never 
told  him  at  any  time  that  his  wife  was  the  owner  of  the  pro- 
perty. The  plaintiff'  testified  further  that  he  told  Williams 
that  he,  the  plaintiff,  would  be  obliged  to  wait  until  the 
weather  would  permit ;  and  that  Williams  replied  that  the 
weather  might  change,  and  he  must  get  at  it  as  quick  as  ho 
could,  making  no  objection  to  the  delay.  When  further 
interrogated  upon  this  point,  the  plaintiff  stated  that  there 
were  two  carpenters  present,  whom  he  named,  when  this 
conversation  occurred,  and  that  Williams  said  that  he 
wanted  the  plaintiff  to  get  on  as  soon  as  lie  could,  and  that 
Mrs.  W.  said  she  did  not  want  to  move  into  the  house  before 
it  was  properly  dry.  We  have  here  the  fact  that  neither  he 
nor  she  made  any  objection  to  the  delay,  and  in  addition,  a 
much  more  important  circumstance,  in  respect  to  which 
there  was  no  conflict,  that  is,  that  Williams,  in  the  presence 
of  his  wife,  paid  the  plaintiff  the  fourth  installment,  ten  days 
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after  the  time  limited  in  the  contract  for  the  completion  of  the 
building.  Williams  swore  that  he  never  agreed  with  the 
plaintiff  to  extend  the  time;  that  his  wife  never  authorized 
him  to  do  so,  or  to  modify  the  contract;  and  her  affidavit 
was  read  to  the  same  effect.  But  this  was  rather  swearing 
to  a  conclusion  than  controverting  the  specific  testimony 
from  which  a  different  inference  was  drawrn.  He  did  swear 
that  he  did  not  tell  the  plaintiff*  that,  if  the  work  could  not 
be  done  in  cold  weather  he  did  not  want  him  to  do  it;  but 
this  was  contradicting  what  was  sworn  to  by  the  plaintiff, 
and  the  raferee  believed  the  plaintiff. 

The  evidence  was  ample  to  warrant  the  referee  in  finding 
that  Williams  acted  throughout  in  the  whole  matter  of  the 
erection  of  the  building  as  his  wife's  agent,  and  by  her 
authority,  so  as  to  nnke  all  that  he  did  binding  upon  her. 
From  the  peculiar  relations  of  the  parties,  that  of  man  and 
wife,  evidence  by  no  means  as  conclusive  as  that  which  was 
given  in  this  case  would  have  been  sufficient  to  show  that 
such  was  the  fact.  According  to  his  owrn  statement,  he  had 
worked  as  a  practical  builder;  he  had  put  up  buildings  for 
nine  or  ten  years;  he  had  a  knowledge  of  and  was  familiar 
with  masons'  and  carpenters'  work.  He  was  about  the 
premises  generally  every  other  day,  superintending  and 
directing  the  work,  and  carefully  examined  at  times,  accord- 
ing to  his  own  statement,  the  manner  in  which  it  was  done 
and  the  quality  of  the  materials  furnished.  He  ordered 
changes  to  be  made  and  extra  work  to  be  done,  and  the  bill 
for  the  extra  work  was  given  to  him.  He  signed  the  con- 
tract for  the  erection  of  the  building;  and  when  the  plaintiff 
wanted  Mrs.  Williams  to  sign  it,  Williams,  according  to  the 
plaintiff's  statement,  did  not  seem  to  want  her  to.  He  made 
four  payments  to  the  plaintiff,  in  his  wife's  presence.  She 
never  gave  any  directions  to  the  plaintiff  to  make  any 
changes;  but  many  changes  were  directed  to  be  made  by 
Williams,  some  of  them  involving  extra  work,  for  which  he 
paid.  And  the  plaintiff  testified  that  what  he  meant  by  Wil- 
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liarns  having  the  superintendence  of  the  work  was,  that  it 
had  to  be  done  to  suit  him.  Mrs.  W.  was  once  at  the  build- 
ing while  the  plaintiff  was  there;  and  all  that  he  ever  had  to 
do  with  her  respecting  it  was  when  she  told  him  she  did  not 
want  to  move  into  a  damp  house.  When  the  plaintiff' called 
at  Williams'  house  for  the  last  two  payments,  he  saw  Mrs. 
W.,  who  told  him  that  her  husband  was  out,  that  he  would 
soon  be  in  and  pay  him,  as  he  had  the  money;  and  the  writ- 
ten notice  to  stop  the  work  was  given  to  the  plaintiff  by 
Williams,  who  said  that  he  had  sold  the  house;  that  the 
plaintiff  had  no  liens  against  it,  and  that  he  must  get  his 
money  the  best  way  he  could.  No  other  conclusion  could 
be  arrived  at  upon  this  evidence  but  that  Williams  was  act- 
ing throughout  in  place  of  his  wife,  as  her  agent,  and  by  her 
authority;  that  there  was  an  understanding  between  them 
that  everything  relating  to  the  matter  should  be  intrusted  to 
him;  that  he,  and  not  she,  was  to  judge  whether  the  work 
conformed  to  the  contract;  that  he  was  clothed  with  autho- 
rity to  make  or  permit  any  alterations  or  changes  he  thought 
proper ;  to  order  extra  work,  if  he  deemed  it  advisable,  and 
to  do  everything  which  she  could  or  might  do,  either  as  one 
of  the  parties  to  the  contract  or  as  the  owner  of  the  premises, 
or  as  to  one  for  whose  exclusive  benefit  the  building  was 
erected,  and  that  his  acts  were  to  be  binding  upon  her. 
(Colvin  agt.  Currier,  22  Barb.  $73-,  Oiven  agt.  Cawley,  42 
Barb.  105.) 

Many  of  the  variations  were  made  by  his  express  direc- 
tions. This  we  must  assume  that  the  referee  found  wherever 
the  testimony  of  Williams  was  in  conflict  with  that  of  the 
plaintiff'.  The  plaintiff  denied  that  he  made  any  other  varia- 
tions; and  if  the  fact  were  otherwise,  they  were  made  under 
the  eye  of  the  husband,  without  any  objection  on  his  part, 
at  the  time  he  was  superintending  the  erection,  as  the  agent 
of  his  wife,  and  being,  as  proved  by  himself,  an  expert.  The 
referee  was  therefore  justified  in  concluding  that,  if  made, 
they  were  made  with  his  concurrence,  and  that  after  they 
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were  made  there  was  an  acceptance  of  the  work  up  to  the 
time  of  the  payment  of  the  fourth  installment.  (Sinclair  agt. 
TallmadgC)  35  Burl.  005.)  Williams  testified  that  he  dis- 
covered the  variances  or  defects  while  the  work  was  going 
en,  and  as  he  made  no  remonstrance  or  objection  at  the 
time — for  the  plaintiff  testified  that  he  made  no  objections 
whatever — it  must  be  assumed  that  he  regarded  them  as 
immaterial  and  waived  them,  as  an  architect  or  other  expert, 
similarly  employed,  might  have  done  on  behalf  of  his  princi- 
pal. That  he  did  so  is  to  be  inferred  not  only  from  the  fact 
that  he  knew  of  them  and  made  no  objection,  but  from  the 
fact  that  he  afterwards  promised  to  pay  the  plaintiff  the  fifth 
installment  as  soon  as  certain  mouldings  should  be  put  on, 
showing  that  that  was  all  that  he  considered  essential  to 
entitle  the  plaintiff  to  the  payment  of  the  fifth  installment. 
This  was  very  conclusive,  and  fully  justified  the  referee  in 
finding  that  he  had,  in  his  capacity  as  ai  expert,  waived  all 
such  defects  and  variances  as  immaterial;  that,  as  many 
changes  or  alterations  had  been  made  by  his  express  direc- 
tioes,  he  considered  the  work  up  to  that  time,  with  the  sin- 
gle exception  stated,  as  a  substantial  compliance  with  the 
contract.  The  referee  was  clearly  right  in  holding  that  all 
such  variances  and  defects  were  waived,  and  in  inferring  from 
the  circumstances  that  Mrs.  Williams,  and  her  husband  act- 
ing as  her  agent,  assented  to  an  extension  of  the  time  beyond 
the  strict  letter  of  the  contradt.  (Smith  agt.  Gugerty,  4  Barb. 
614;  Flyrin  agt.  McKeon,  6  Duer,  20-3;  Lawrence  agt.  Dale, 
3  John.  Ch.  23.) 

On  the  16th  of  March,  1865,  Mrs.  Williams  made  the 
fraudulent  conveyance  of  the  premises  to  John  A.  Williams, 
and  on  the  23d  of  the  same  month  she  and  her  husband  gave 
a  written  notice  to  the  plaintiff  directing  him  to  discontinue 
the  work,  accompanied  by  the  declaration  of  Geo.  E.-  Wil- 
liams to  the  plaintiff,  before  referred  to.  This  notice  advised 
the  plaintiff  that  others  would  be  employed  to  complete  the 
building,  that  the  cost  thereof  would  be  charged  to  his 
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account,  and  that  the  parties,  Williams  and  his  wife,  would 
claim  damages  from  him  for  the  non-performance  of  the  con- 
tract, as  they  had  been  kept  out  of  the  occupancy  of  the 
building  and  prevented  from  letting  it.  This  notice  did  not 
purport  to  have  been  given  under  the  provision  in  the  con- 
tract which  gave  the  parties,  if  the  plaintiff'  should  neglect 
to  supply  a  sufficiency  of  materials  and  workmen,  the  power 
to  provide  both  and  finish  the  building,  upon  giving  him 
three  days  notice  in  writing,  the  expense  to  be  deducted 
from  the  amount  of  his  contract;  and  if  it  had  been,  there 
was  no  proof  that  he  had  neglected  to  supply  a  sufficiency 
of  workmen  or  of  materials,  but,  on  the  contrary,  evidence 
that  he  was  amply  supplied  with  both.  The  notice,  in  fact, 
by  its  express  terms,  was  upon  the  ground  that  the  plaintiff 
had  failed  to  complete  the  building  by  the  15th  of  February, 
186-5;  and  as  the  parties  had,  as  the  referee  has  found, 
assented  to  an  extension  of  the  time  beyond  that  period,  they 
had  no  right  on  the  23d  of  March  to  put  an  end  to  the  con- 
tract upon  any  such  ground.  As  the  plaintiff,  however,  was 
directed  to  discontinue  the  work  on  the  contract,  he  did  so, 
and  was  at  least  entitled  to  recover  what  the  referee  awarded 
to  him,  the  fifth  installment  of  $400,  he  having  done  all  the 
work  and  furnished  the  materials,  entitling  him  to  the  pay- 
ment ;  $400  as  the  value  of  the  portion  of  the  work  done  and 
of  the  materials  furnished  under  the  sixth  and  seventh  install- 
ments, and  $63  for  extra  wor-k;  in  all  $S43. 

The  questions  put  as  to  the  value  of  the  work  done  and 
the  materials  furnished  up  to  the  time  when  the  plaintiff  left 
the  building,  the  amount  of  money  paid  by  him  for  materials 
and  labor  from  the  time  he  commenced,  what  was  the  value 
of  all  the  work  done  by  him  and  of  all  the  materials  he  fur- 
nished, were  properly  excluded.  The  information  they 
sought  to  elicit  was  immaterial  and  could  have  no  bearing 
on  the  measure  of  damages,  which  was  the  contract  price, 
where  the  installment  was  due,  and  the  value  of  the  materi- 
als furnished  and  of  the  work  which  had  been  performed 
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beyond  that  when  the  progress  of  the  work  was  arrested  by 
the  order  of  the  owner  and  her  agent,  before  the  plaintiff 
could  complete  it  to  the  point  which  would  have  entitled 
him  to  the  sixth  and  seventh  payments. 

"Williams  and  his  wife  having  assented  to  the  delay  occa- 
sioned by  the  impossibility  of  plastering  from  the  cold 
weather  and  hard  freezing,  the  plaintiff  was  bound  to  com- 
plete the  building  within  a  reasonable  time  after  change  in 
the  weather  allowed  him  to  resume  the  plastering.  (Green 
agt.  Harris,  I  Hilt.  234.) 

By  the  terms  of  the  contract,  the  building  was  to  be  com- 
pleted in  three  months  and  six  days.  When  the  notice  to 
stop  the  work  was  given,  four  months  and  seventeen  days 
had  elapsed,  and  the  work  was  not  then  sufficiently  com- 
pleten  to  entitle  the  plaintiff  to  the  said  installment.  One 
witness  testified  that  with  a  sufficient  force  of  men  such  a 
building  could  be  erected  and  all  completed  in  three  months, 
and  another  witness  said  that,  if  prosecuted  properly  and 
with  a  sufficient  force,  four  months  would  be  ample,  and 
when  asked  if  it  could  be  done  in  less,  he  said  that  it  requires 
more  time  in  winter,  there  being  more  delay  in  that  season 
on  the  outside  work;  and  it  was  shown  that  $1,S30  was  paid 
for  completing  the  building,  which  was  $765  more  than  the 
amount  of  the  sixth  and  seventh  installments,  and  that  it 
was  not  finished  until  the  1st  of  May  following.  I  entertain 
great  doubt,  from  these  facts,  whether  the  plointiff  proceeded 
with  the  work  with  that  diligence  which  the  law  requires; 
yet  the  evidence  is  not  sufficiently  definite  to  enable  us  to 
say  positively  that  the  referee  erred.  There  was  the  positive 
statement  of  the  plaintiff  that  he  eould  have  finished  it  by 
the  15th  of  February,  if  the  delay  in  the  plastering  had  not 
occurred,  and  that  delay  may  have  been  very  much  prolonged 
by  a  winter  of  protracted  duration  or  of  great  severity,  and  it 
was  in  proof  that  the  weather  was  very  severe.  An  appellate 
tribunal  would  not  be  justified  in  assuming  anything  not  clearly 
deducible  from  the  evidence  which  is  before  it,  and  should 
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not  be  unmindful  of  the  consideration  that  the  evidence  is 
rarely,  if  ever,  brought  before  it  in  as  perfect  a  form  as  it 
was  received.  We  must  assume  that  the  referee  concluded 
that  the  plaintiff  would  and  could  have  completed  the  build- 
ing, under  the  circumstances,  within  a  reasonable  time,  if  ho 
had  not  been  ordered  to  discontinue  the  work.  I  say  we 
must  assume  this,  as  there  is  no  finding  upon  the  point,  the 
twenty-third  request  of  the  defendants  not  being  specific 
enough  to  embrace  it;  and  we  cannot  say  positively  upon 
the  evidence  that  he  erred  in  so  concluding. 

In  respect  to  the  claim  to  recoup  damages  lor  variances  in 
the  work,  it  is  sufficient  to  say  that  the  evidence  was  con- 
flicting as  to  the  quality  of  the  work  and  materials,  and  as  to 
omissions  or  variances  from  the  contract  by  the  plaintiff,  and 
that  the  finding  of  the  referee  upon  that  head  cannot  bo 
reviewed.  The  conflict  did  not  arise,  as  suggested,  upon 
the  testimony  cf  the  plaintiff  alone,  but  he  called  several 
experts,  each  of  whom  were  examined  very  fully  as  to  the 
quality  of  the  different  materials,  and  specifically  as  to  tho 
different  parts  of  the  workmanship,  who  united  in  declaring 
that  both  the  materials  and  the  workmanship  were  good,  in 
all  respects  as  good  as  is  usual  in  houses  of  the  samo 
description. 

The  sub-contractors,  Hargrove  and  Clare,  averred  that 
they  agreed  with  the  plaintiff  to  do  the  plastering  work 
in  and  about  the  premises  described  in  the  complaint;  that 
they  completed  the  same  as  far  as  it  was  possible,  when  they 
were  prevented  from  completing  it  by  the  defendants,  Geo. 
E.  and  Sarah  I.  R.  Williams,  and  that  what  they  did  wag 
worth  $103;  and  this  averment  was  not  controverted  by 
the  plaintiff  or  by  any  of  the  defendants.  They  also  proved 
upon  the  trial  that  they  did  the  plastering  work  upon  tho 
building;  and  each  of  them  was  minutely  examine  "  upon 
the  trial  as  to  the  character  of  the  work  and  the  quality  of 
the  materials.  The  defendant  Heavey  averred  that  he  put 
up  the  marble  mantles,  under  an  agreement  with  the  plain- 
VOL.  XXXTI.  6 
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tiff,  and  proved  upon  the  trial  that  he  put  up  four  in  the 
building,  which  were  the  same  in  every  respect,  as  near  as 
he  could  make  them,  as  those  in  Mrs.  Tucker's  house, 
which,  by  the  plaintiff's  contract,  was  the  pattern  to  be  fol- 
lowed; thct  the  parlor  mantle  was  $45,  and  the  other  three 
$20  each.  If  the  statement  of  the  claims  of  these  sub-con- 
tractors were  defective,  which  I  by  no  means  concede,  it 
would  still  make  no  difference,  as  the  act  of  1863  declares 
that  this  shall  not  impair  or  affect  the  rights  of  the  claimants, 
but  that  they  shall  have  relief  according  to  their  rights  as  they 
shall  appear  in  evidence,  and  the  evidence  was  amply  suffi- 
cient to  show  that  the  work  done  and  materials  furnished  by 
these  sub-contractors  was  in  pursuance  of  the  contract  made 
with  the  plaintiff  for  the  erection  of  the  building,  and  that  is 
is  all  that  is  requisite  under  the  act  of  18G3,  which  expressly 
provides  (§  1)  for  liens  in  favor  of  persons  employed  by  a 
contractor  or  sub-contractor.  The  work  done  and  materials 
furnished  by  them  being  admitted,  and  the  value  of  their 
claims  were  properly  found  by  the  referee  to  be  valid  liens, 
prior  in  point  of  equity  to  that  of  the  plaintiff. 

The  act  of  the  13th  of  April,  1S55,  declared  that  the  judg- 
ment should  direct  the  sale  of  the  interest  of  the  owner  in 
the  land  and  premises  upon  which  the  lien  existed,  to  the 
extent  of  the  right  of  the  owner  at  the  time  of  the  filing  of 
the  notice ;  and  this  being  a  statutory  provision,  it  had  to  be 
strictly  followed.  (Hauptman  agt.  Catlin,  20  N.  Y.  R  247.) 
This  act  and  all  former  acts  are  repealed  by  the  act  of  1863, 
section  12,  except  so  far  as  it  may  be  necessary  to  carry  into 
effect  liens  acquired  before  the  act  of  1863  took  effect.  The 
lien  here  took  effect  under  the  act  of  1863,  and  that  act  con- 
tains no  such  provisions  as  the  one  referred  to  in  the  act  of 
1855,  but  simply  provides  (§  5)  that  judgment  shall  be  ren- 
dered according  to  the  equity  and  justice  of  the  claims 
of  the  respective  parties,  and  (§  9)  that  it  may  be  enforced 
by  an  execution,  on  which  the  property  on  which  the  lien 
is  adjudged  may  be  sold  and  the  proceeds  distributed 
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as  ordered  by  such  judgment.  The  lien  becomes  abso- 
lute to  the  extent  of  the  right,  title  and  interest  which 
the  owner  had  in  the  premises  at  the  time  when  the 
notice  was  filed,  which  interest,  according  to  the  provi- 
sions of  the  act,  cannot  be  directed  by  any  sale  or  transfer 
made  after  the  commencement  of  the  work  or  furnishing 
of  materials.  No  such  sale  or  transfer  exists  in  this  case,  the 
one  which  was  made  having  been  adjudged  to  have  been 
fraudulent  and  void ;  and  the  decree  therefore  directs  that 
tne  premises  be  sold  under  execution,  and  provides  for  the 
manner  in  which  the  proceeds  shall  be  distributed,  which  is 
in  strict  conformity  with  the  provisions  of  the  act  of  1863. 

It  remains  but  to  consider  the  exceptions  taken  to  the 
admission  or  to  the  rejection  of  testimony.  Meehan  was 
asked  (fol.  122)  if  joints  filled  with  putty  would  be  good 
workmanship.  No  foundation  had  been  laid  for  such  a  ques- 
tion ;  at  least  none  is  pointed  out,  and  I  have  failed  to  find 
any.  The  referee  therefore  ruled  correctly.  The  inquiry 
was  immaterial.  The  question  put  to  Meehan  (fol.  100), 
whether  he  could  have  finished  the  work  by  the  15th  of 
February,  if'  the  delay  in  the  plastering  had  not  occurred, 
was  admissible,  as  bearing  upon  the  point  whether  Williams 
and  his  wife  had  or  had  not  assented  to  the  delay,  on  the 
account.  The  questions  put  to  Hargrove  and  Clare  (folios 
5S2,  725),  as  to  the  cost  of  hard  finish,  were  immaterial  j 
but  the  inquiry  could  in  no  way  prejudice  the  other  defend- 
ants, as  the  work  done  by  Hargrove  and  Clare,  and  the  value 
of  it,  was  admitted.  The  referee  awarded  them  only  the 
amount  claimed  and  sworn  to  in  their  answer,  which  was  not 
controverted  either  by  the  plaintiff  or  by  any  of  the  defend- 
ants. The  question  (folio  473),  whether  the  plaintiff  had  a 
quarrel  with  Roere,  a  real  estate  broker,  and  the  answer  to 
it,  is  too  trivial  for  consideration.  It  could  have  no  material 
bearing  upon  the  result  whether  the  question  was  admitted 
or  rejected,  and  it  was  wholly  immaterial  what  answer  was 
or  might  have  been  returned  to  it.  The  hearing  before  the 
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referee  covered  a  period  of  more  than  three  months,  and  the 
proceedings  in  the  case  embrace  over  nine  hundred  printed 
folios,  and  to  send  the  case  back  for  another  trial,  we  should 
require  something  more  grave  than  a  trivial  inquiry  like  this. 
(Forrest  agt.  Forrest,  25  ^V.  Y.  E.  510.) 

The  report  of  the  referee  should  be  affirmed. 


COURT  OF  APPEALS. 

MARTHA  ERNST,  executrix,  &c.  of  HEXRY  ERNST,  deceased, 
respondent,  agt.  THE  HUDSON  RIVER  RAILROAD  COMPANY, 
appellant. 

A  traveler  approaching  a  railroad  track  it  bound  to  me  his  eyes  and  his  ears,  so  far  as 
there  is  opportunity. 

Negligence  in  a  railroad  company  in  the  giving  of  signals,  or  in  omitting  precautions 
of  any  kind,  will  not  excuse  his  omission  to  be  diligent  in  such  use  of  his  own 
means  of  avoiding  danger;  and  where,  by  such  use  of  his  senses,  the  traveler 
might  avoid  danger,  notwithstanding  the  neglect  to  give  signals  or  warning,  hit 
omission  if  concurring  negligence,  and  should  be  so  peremptorily  declared  by  the 
court ;  and  where  proof  of  this  is  clear,  the  plaintiff  thus  negligent  should  be  non- 
su  ited. 

Where  the  question,  whether  the  traveler  nsed  ordinary  care  and  prudence,  in  a 
given  case,  becomes  so  complicated  and  involves  so  many  details,  that  honest  and 
intelligent  men,  acting,  without  bias  or  partiality,  in  a  single  and  sincere  desire  to 
determine  according  to  the  truth,  may  reasonably  differ  in  their  conclusions,  then 
the  question  should  be  left  to  the  jury. 

There  is  no  statute  or  rule  of  law  requiring  a  railroad  company  to  keep  a  flag-man, 
at  the  crossing  of  a  highway,  to  give  notice  of  the  approach  of  a  train,  conse- 
quently, their  omission  to  do  so  is  not  negligence. 

March  Term,  1868. 

CLERKE,  J.  This  action  was  brought  to  recover  damages 
against  the  defendant  for  negligently  causing  the  death  of  the 
plaintiff's  testator,  and  has  been  tried  four  times.  Upon  the 
first  trial  the  plaintiff  was  non-suited.  A  new  trial  having 
been  granted,  the  cause  was  tried  a  second  time,  and  the 
plaintiff  recovered  $2,500,  upon  which  judgment  was  entered. 
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This  was  reversed  in  the  court  of  appeals,  and  a  new  trial 
ordered.  On  the  third  trial  tho  plaintiff'  was  non-suited,  in 
accordance  with  the  decision  of  this  court.  This  was 
affirmed  at  the  general  term ;  but,  on  a  second  appeal  to  this 
court,  the  judgment  of  the  supreme  court  was  reversed,  and 
a  new  trial  ordered.  On  the  fourth  trial  the  plaintiff  had  a 
verdict  for  $5,000. 

The  judgment  upon  this  verdict  having  been  affirmed  at 
the  general  term,  the  defendant  appeals  to  this  court. 

The  judge  at  the  trial  charged  the  jury  that  the  first  ques- 
tion which  they  were  to  consider  was,  whether  the  defend- 
ant was  guilty  of  negligence  which  caused  the  death  of  the 
plaintiff's  testator.  On  this  question  there  was  conflicting 
evidence.  The  plaintiff's  witnesses,  and  some  of  the  defend- 
ant's, testified  that  they  did  not  hear  the  bell  or  whistle  pre- 
vious to  the  accident ;  while  the  engineer,  fireman,  and  track- 
master  testified  that  these  signals  were  given.  So  that  the 
question  relative  to  the  defendant's  negligence  was  properly 
left  to  the  jury. 

The  judge  added,  that  if  they  should  come  to  the  conclu- 
sion that  the  defendant  was  guilty  of  negligence,  then  the 
question  would  be,  was  the  deceased  free  from  negligence 
which  contributed  to  the  accident? 

The  defendant's  counsel  asked  the  court  to  charge — ''If 
the  deceased,  by  the  use  of  his  ordinary  faculties,  could  have 
discovered  the  train,  and  avoided  the  injury,  he  was  guilty 
of  negligence,  and  cannot  recover,"  and  this  the  court  accord- 
ingly charged. 

The  counsel  for  the  defendant  moved,  at  the  conclusion 
of  the  plaintiff's  evidence,  for  a  non-suit  on  the  ground — 
tl  1st.  That  there  was  no  proof  of  negligence  on  the  part  of 
the  defendant ;"  and,  2d.  That  it  appeared  that  the  negli- 
gence or  want  of  care  of  the  plaintiff's  testator  contributed 
to  the  injury."  The  motion  was  denied  ;  it  was,  however, 
renewed  at  the  close  of  the  whote  evidence,  and  was  then 
also  denied.  As  I  have  alreadyTutimated,  there  can  be  no 
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doubt  that  the  question  regarding  the  defendant's  negligence 
was  properly  left  to  the  jury.  The  second  ground  of  the 
motion  for  the  non-suit  is  more  plausible,  on  the  legal  prop- 
osition which  this  latter  question  involves.  I  cannot  discover 
any  difference  of  opinion  between  any  of  the  judges  by  whom 
this  case  has  been  considered.  All  seemed  to  assume — at 
the  trial,  at  the  general  term,  and  in  the  court  of  appeals — 
that  the  plaintiff  must  make  out  a  clear  affirmative  case  of 
negligence  on  the  part  of  the  defendant,  unaccompanied  by 
any  negligence  on  the  part  of  the  deceased,  that  contributed 
to  the  injury;  and  the  question  now  is,  was  the  negligence 
of  the  deceased  so  obvious  and  uricontradicted  by  the  evi- 
dence, as  that  nothing  was  left  on  this  point  for  the  consid- 
eration of  the  jury.  I  cannot  find  any  substantial  difference 
in  the  evidence  bearing  on  this  point  adduced  at  the  trial 
before  the  last,  and  the  evidence  adduced  at  the  last  trial. 

There  were  some  more  witnesses  examined  on  behalf  of 
the  defendant.  Their  evidence,  perhaps,  tended  to  contra- 
dict that  of  the  plaintiff,  but  by  no  means  made  it  more  man- 
ifest that  the  judge  should  have  non-suited  the  plaintiff,  on 
the  ground  of  the  uncontradicted  negligence  of  the  deceased. 

At  the  last  trial  all  the  facts  were  proved  which  were 
proved  at  the  one  that  preceded  it;  and  these  Mere  very 
succinctly  stated  in  the  following  synopsis  contained  in  the 
opinion  delivered  by  Judge  HUNT,  when  the  case  was  last  in 
this  court : 

"  On  the  day  in  question  the  deceased  drove  his  empty 
sleigh,  with  a  pair  of  horses,  into  the  village  of  Bath,  intend- 
ing to  cross  the  ferry  to  Albany.  The  boat  was  not  ready, 
and  he  fastened  his  horses  in  front  of  the  tavern,  and  went 
in.  In  a  short  time  notice  was  given  that  the  boat  was 
ready ;  his  associates  crossed  over  the  track  in  their  sleighs, 
one  of  them  remaining  near  the  track  to  assist  the  deceased, 
the  others  reaching  the  boat.  The  deceased  came  out,  un- 
hitched his  horses,  sat  upot  the  bottom  of  his  lumber  sleigh, 


"i 

(*. 


drove   northerly  a  few  fee*  turned  westwardly,  drove  one 


NEW  YORK  PEACTICE  REPORTS.         87 

'Ernst  agt.  Hudson  River  liuilroad  Co. 

hundred  and  twelve  feet  toward  the  ferry,  when  he  reached 
the  railroad  track,  when  his  horses  were  struck  by  the  engine 
and  cars  going  southwardly,  his  horses  killed,  and  himself  so 
badly  injured  that  he  died  within  a  few  days  thereafter.  As 
he  drove  northwardly  from  the  hotel  he  cou!d  see  up  the 
railroad  a  distance  of  thirty  rods.  After  turning  westwardly, 
toward  the  ferry,  and  going  a  short  distance,  the  view  of  the 
road  northerly  was  cut  off  by  the  station  house — a  building 
extending  about  fourteen  feet  in  a  direction  easterly  and 
westerly.  As  the  deceased  approached  the  train,  he  was 
driving  on. a  moderate  trot ;  he  was  shouted  at  three  times 
by  a  man  standing  on  the  steps  of  a  store  adjoining  the  track, 
that  the  cars  were  coming,  to  which  he  paid  no  apparent 
attention.  Whether  he  heard  or  understood  does  not  appear. 
One  of  the  railroad  hands  east  of  the  track  made  motions  to 
him,  intended  by  the  maker  as  signals  to  stop ;  and  one  of 
his  own  comrades  (Simmons,  on  the  west  side  of  the  track, 
made  signs  intended  by  him  to  effect  the  same  purpose.  The 
deceased  drove  on  at  a  moderate  trot  till  he  reached  the 
track.  The  train,  as  one  witness  testified,  was  running  at  a 
speed  of  forty  miles  per  hour,  which  would  carry  the  train 
over  the  thirty  rods  in  about  eight  and  a  half  seconds,  and 
over  fifty  rods  in  about  fourteen  and  one-sixteenth  seconds. 
The  deceased  was  a  frequent  passer  at  this  place ;  and  it  had 
been  the  established  custom  there  for  some  years,  that  a  flag- 
man, with  a  white  flag,  should  signal  the  approach  of  cars 
not  intended  to  stop,  and  with  a  red  flag  when  the  train  was 
expected  to  stop." 

On  these  same  facts,  which  appeared  on  the  trial  that  we 
are  now  reviewing,  we  are  now  asked  to  decide  that  the  judge 
should  have  non-suited  the  plaintiff,  when,  by  the  decision 
rendered  by  this  court,  on  its  last  consideration  of  the  case, 
it  was  held  that  the  facts  were  sufficient  to  carry  it  to  the 


No  new  proof  has  been  given  or  withheld ;  no  circumstan- 
ces have  occurred  which  could  justify  us  for  a  moment  to 
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overrule  the  former  decision.  Nothing  could  justify  this  but 
«  very  palpable  misapprehension  of  the  facts,  or  a  very  pal- 
pable mistake  of  the  law.  At  neither  trial,  indeed,  was 
there  any  positive  proof  that  the  deceased  directed  his  vision 
up  or  down  the  road.  But  may  he  riot  have  done  so — nay,  do 
not  the  circumstances  make  it  probable  that  he  did  so  before 
be  reached  the  station,  which  then  obstructed  his  view  ? 

We  have  seen  that  as  he  drove  northwards  from  the  hotel, 
he  could  see  up  the  railroad  a  distance  of  thirty  rods ;  and 
then,  seeing  no  approach  of  the  train,  nor  anything  indicat- 
ing its  approach,  he  ventured  to  cross.  We  are  to  infer  from 
the  verdict  at  the  last  trial  that  the  jury  decided  that  no 
whistle  was  sounded,  and  no  beU  rung  as  the  train  approach- 
ed the  crossing.  Now,  if  ever  there  was  positive  proof  that 
the  deceased  neglected  to  look  up  and  down  the  track,  would 
it  be  negligence  in  him  not  to  have  done  so,  in  the  absence 
of  the  customary  and  legally  required  signals?  I  am  not 
aarare  that  this  court  has  decided,  or  that  there  is  a  current 
of  authority  anywhere  deciding,  that  when  a  railroad  com- 
pany neglects  to  give  these  signals,  the  want  of  ordinary  care 
can  be  imputed  to  a  person  crossing  the  track,  if  he  omits 
to  look  up  and  down  just  before  he  crosses.  The  absence 
of  the  accustomed  signals  is  calculated  to  impart  an  assur- 
ance of  safety,  particularly  to  one  who  is  in  the  habit  of 
crossing  the  same  spot  frequently,  and  who  perhaps,  has  never 
before  known  of  their  omission.  And  can  it  be  correctly 
alleged  that  he  is  guilty  of  negligence  if  he  abates  his  usual 
vigilance  under  such  circumstances  ? 

I  think  it  would  not  be  unreasonable  to  recognize  such 
negligence  on  the  part  of  a  railroad  company  as  a  proper 
element  for  the  jury,  in  considering  all  the  circumstances 
relating  to  the  question  on  the  part  of  the  deceased.  Any 
contributory  negligence  of  a  person  attempting  to  cross,  no 
doubt  excuses  the  company,  whether  it  does  or  does  not  use 
the  required  signals,  or  is,  or  is  not,  guilty  of  any  other  neg- 
ligence. But  I  repeat,  is  it  reasonable  to  impute  negligence 
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to  a  person  who  frequently,  for  years,  is  accustomed  to  hear 
signals,  if  he  omits,  on  one  occasion  when  they  are  withheld, 
to  look  up  or  down  the  road,  immediately  before  crossing  ? 
At  all  events,  there  is  nothing  in  the  proof  to  show  that  the 
deceased  neglected  to  look  when  his  horses,  on  turning  them 
round  from  the  place  where  they  were  hitched,  faced  the 
north,  and  when  he  had  an  unobstructed  view  of  the  cross- 
ing, and  of  the  railroad  track  for  thirty  rods  north  of  it. 

The  fact  that  the  witnesses  failed  to  observe  that  he  after- 
wards did  not  look  up  or  down  the  track  is  not  of  itself  cer- 
tain proof  of  the  want  of  ordinary  care  on  his  part. 

In  my  opinion  this  court,  in  its  last  review  of  this  case,  in 
no  respect  relaxed  the  salutary  rules  which  it  had  in  many 
previous  cases  adopted,  in  relation  to  the  negligence  of  per- 
sons who  are  on  railroads.  In  neither  of  the  opinions  deliv- 
ered on  that  occasion  is  the  rule  ignored  or  modified,  that 
when  the  injured  person  has  not  used  ordinary  care,  there 
can  be  no  recovery  against  the  company. 

They  only  in  effect  intimate,  that  what.  is  want  of  ordinary 
care,  is  a  question  depending,  for  the  most  part,  upon  the 
facts  and  circumstances  of  'each  particular  case. 

The  last  decision  in  this  case  (35  N.  Y.  E.  9)  is  not,  I 
think,  at  variance  substantially  with  the  legal  propositions 
and  deductions  of  the  previous  decision  (24  How.Pr.R.  97). 

The  latter  was  based,  evidently,  on  a  mistaken  statement 
of  the  facts,  which,  if  true,  would  have  justified  the  court  in 
concluding  that  the  deceased  was  guilty  of  negligence.  The 
real  facts,  and  the  facts  which  were  proved  at  the  last  trial, 
I  repeat,  authorized  the  judge  to  send  the  issues  and  evidence 
to  the  jury,  in  conformity  with  the  decision  of  this  court  in 
its  last  review  of  this  case  ;  and  if  he  had  not  done  so,  the 
non-suit  would  unquestionably  be  set  aside. 

The  judgment  should  be  affirmed,  with  costs. 

WOODRUFF,  J.  Without  attempting  to  extend  discus- 
sion in  a  case  which  has  been  the  subject  of  repeated  and 
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extended  discussion  already,  I  propose  to  state  briefly  the 
proposition  to  which  my  assent  is  given — for,  in  my  judg- 
ment, the  case  itself  involves  rather  the  application  of  set- 
tled principles  of  law  to  the  evidence,  than  any  serious  con- 
test about  the  principles  themselves. 

1st.  That  the  plaintiff  was  bound  to  prove  that  the  defend- 
ants were  guilty  of  negligence,  and  that  an  omission  to  ring 
the  bell  or  blow  the  whistle  on  approaching  a  road  crossing 
is  negligence,  is  not  disputed. 

Whether,  in  this  case,  the  defendants  did  or  did  not  ring 
the  bell  was  in  dispute,  and  the  testimony  was  conflicting. 
It  was  therefore  proper  to  leave  that  question  to  the  jury. 

2d.  The  charge  of  the  judge  seems  to  assume  that  it  was 
the  duty  of  the  defendants  to  keep  a  flag-man  at  the  cross- 
ing, to  give  notice  of  the  approach  of  the  train,  and  that  their 
omission  to  do  so  is  pure  negligence.  There  is,  I  think,  no 
such  rule  of  law,  and  the  court  would  not  be  warranted  in 
giving  such  an  instruction  to  the  jury.  It  cannot  be  said, 
affirmatively,  that  any  such  duty  rests  upon  the  company. 
No  statute  requires  it.  The  company  have  the  right  to  run 
their  trains  carefully  and  prudently  on  the  track  which  they 
are  by  law  authorized  to  construct  and  use ;  and  if  they  do 
this,  then  it  is  the  duty  of  those  who  have  an  equal  right  to 
use  the  highway  at  the  crossing  to  avoid  them,  provided 
they  give  the  warning  prescribed  by  the  statute. 

In  determining  whether  the  company  were  duly  and 
reasonably  careful  in  the  running  of  their  trains,  it  is  not 
necessarily  enough,  under  all  circumstances,  that  they  give 
the  statute  warning.  The  rules  of  the  common  law,  pre- 
scribing reasonable  care  in  the  exercise  of  their  own  right, 
that  others  also  in  the  careful  exercise  of  their  own  rights 
may  not  be  injured,  still  rests  upon  them ;  and  in  such  case, 
where  the  danger  to  others  is  greater,  as  in  cities  or  towns, 
may  require  them  to  slacken  their  speed  and  move  their 
pondereus  engines  with  very  great  caution  arid  circumspec- 
tion, because  they  are  so  powerful  for  harm.  But,  doing 
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this,  it  cannot  be  said  that  they  are  also  bound  to  place  a 
man  at  the  crossing,  in  addition  to  such  care  and  caution. 

True,  if  the  company  elect  to  do  so,  as  they  may  for  their 
own  convenience,  they  will  thereby  render  it  proper  to  run 
with  greater  speed  and  less  caution  on  the  part  of  the  man- 
agers of  the  train.  But  the  law  does  not  require  it,  how- 
ever stringent  in  requiring  care  in  the  management  of  the 
train  itself.  But  there  is  no  exception  to  the  charge  in  this 
respect. 

Besides,  the  company,  by  their  own  practice,  may  make  a 
law  for  themselves.  If  they  had  an  es  ablished  and  hitherto 
uniform  practice  on  the  subject,  which  was  notorious  and 
known  to  be  so,  then  to  withdraw  the  flag-man  When  their 
own  conduct  had  justified  the  expectation  of  all  who  were 
in  the  habit  of  using  the  highway,  that  warning  by  the  flag 
would  be  given,  would  be  a  neglect  of  suitable  precaution, 
unless  increased  vigilance  and  care  in  the  management  of  the 
trains,  or  the  employment  of  other  means,  furnished  equiva- 
lent assurance  of  safety. 

3d.  That  if  the  testator  was  guiltv  of  neirli^ence  contrib- 

<—  7  v  O        O 

uting  to  the  result,  the  plaintiff  was  not  entitled  to  rscover, 
is  not  denied.  This  was  so  charged  on  the  trial.  The  ques- 
tion is  here,  do  the  proofs  clearly  establish  such  negligence, 
so  that  the  court,  should  have  granted  a  non-suit,  or  given  a 
peremptory  instruction  to  find  for  the  defendants? 

Whatever  I  might  conclude  to  be  the  preponderance  of 
the  evidence,  the  case  seems  to  me  one  in  which,  upon  this 
question,  honest,  intelligent  and  impartial  men  may  ration- 
ally differ.  And  if  the  doubts  be  such  that  such  men,  acting 
under  a  sense  of  great  responsibility,  and  with  a  single  pur- 
pose to  arrive  at  the  truth,  may  reasonably  come  to  opposite 
conclusions,  then  it  is  proper  to  submit  the  question  to  the 
jury,  and  a  non-suit  should  not  be  ordered  by  the  court. 

A  traveler  approaching  a  railroad  track  is  bound  to  use  his 
eyes  and  his  ears,  so  far  as  there  is  opportunity. 

Negligence  in  the  railroad  company  in  the  giving  of  signals, 
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or  in  omitting  precautions  of  any  kind,  will  not  excuse 
his  omission  to  be  diligent  in  such  use  of  his  own  means  of 
avoiding  danger;  and  where,  by  such  use  of  his  senses,  the 
traveler  might  avoid  danger,  notwithstanding  the  neglect  to 
give  signals  or  warning,  his  omission  is  concurring  negli- 
gence, and  should  be  so  peremptorily  declared  by  the  court; 
ane  where  proof  of  this  is  clear,  the  plaintiff  thus  negligent 
should  be  non-suited. 

But  where  it  is  doubtful,  as  I  think  it  is  in  this  case,  under 
all  the  circumstances  testified  to,  whether  the  traveler  did  or 
did  not  look  up  arid  down  the  track  as  far  as  he  could  see  it 
— whether,  in  the  short  distance  he  had  to  drive,  he  could, 
if  he  did  look,  see  the  approaching  train — whether  this  train 
came  into  view  (considering  the  speed  at  which  it  wtis  run- 
ning, according  to  the  testimony  of  some  of  the  witnesses), 
until  the  moment  when  he  reached  the  station  house,  where 
his  view  was  necessasily  obstructed — whether  he  was  not 
misled  by  the  failure  of  the  company  to  show  the  flag,  as 
they  had  been  accustomed  to  do — whether  the  attempts 
made  to  stop  him  were  not,  under  the  circumstances,  liable 
to  misinterpretation,  and  might  not  be  reasonably  interpreted 
by  a  cautious  person  to  be  intended  to  hurry  him  forward,  so 
as  to  reach  the  ferry  boat  then  in  waiting,  instead  of  warn- 
ings to  stop  ;  and  so  finally  the  question,  whether  he  used 
ordinary  care  and  prudence,  becomes  so  complicated  and 
involves  so  many  details,  that  honest  and  intelligent  men, 
atcing  without  bias  or  partiality,  in  a  single  and  sincere  de- 
sire to  determine  according  to  the  truth,  may  reasonably  dif- 
fer in  their  conclusions,  then  the  question  should  be  left  to 
the  jury. 

For  these  reasons  I  concur  in  the  results  at  which  other 
of  my  brethren  have  arrived,  viz. :  that  the  judgment  should 
be  affirmed. 

BACON,  J.     I  concur  in  all  respects  in  the  foregoing  opinion, 
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and  put  my  assenting  vote  for  affirmance   upon  the  same 
judgment. 

MASON,  J.  I  concur  in  this  opinion  in  all  respects,  save  I 
prefer  to  express  no  opinion  upon  the  question  whether,  un- 
der any  circumstances,  the  railroad  company  should  be  re- 
quired to  place  a  flag-man  at  a  road  crossing. 

All  affirm,  except  GROVER,  J. 

Affirmed. 


NOTE. — We  have  reported  this  case  several  times,  and  now  come  to  the  last  and 
final  decision  in  it.  We  have  felt  more  interest  in  the  case  than  in  most  pther  sim- 
ilar cases,  for  the  reason  that,  being  a  native  citizen  of  the  southeast  part  of  Rens- 
selaer  county  (Stephentown — adjoining  the  town  of  Sandlake),  we  have  known, 
from  boyhood,  every  foot  of  ground  where  this  accident  occurred. 

Now,  let  us  see  what  evidence  the  jury,  on  the  trial,  had  to  consider  and  dispose 
of,  in  order  to  tind  that  there  was  not  any  negligence  on  the  part  of  Henry  Ernst,  the 
deceased,  which  contributed  to  the  injury  which  caused  his  death,  and  entitled  the 
plaintiff,  his  widow  and  executrix,  to  a  verdict  of  $5,000  under  the  statute.  The 
testimony  as  stated  by  Judge  HUNT,  referred  to  in  one  of  the  above  opinions,  is  very 
succinctly  and  undoubtedly^correctly  stated.  It  agrees  in  substance,  although  less 
in  detail,  with  that  stated  by  Judge  SUTHERLAND  in  his  dissenting  opinion,  when 
the  case  was  formerly  before  this  court  (32  Haw.  262),  who  took  considerable  pains 
to  state  the  testimony  impartially  and  accurately.  According  to  the  testimony, 
Ernst,  and  Simmons  who  was  with  him,  came  out  of  Deerstyne's  tavern  at  Bath 
together;  Simmons  proceeded  on  foot  to  the  ferry  to  detain  the  boat,  and  remained 
near  the  track  to  assist  Ernst,  who  unhitched  his  horses  and  sat  upon  the  bottom 
of  his  sleigh  (Judge  SUTHERLAND  states  that  he  sat  upon  a  board  across  the  box 
of  the  sleigh),  drove  northerly  a  few  feet,  then  turned  westwardly  and  drove  112 
feet,  when. he  reached  the  railroad  track — his  horses  were  struck  by  the  engine  and 
cars  going  southwardly,  and  the  injury  and  death  ensued.  The  testimony  shows 
that  the  railroad  track  could  be  seen  northwardly  by  Ernst,  in  going  from  trie  tavern 
down  the  street  to  the  railroad  track  for  a  distance  of  thirty  rods,  until  he  got 
within  about  two  rods  of  the  station  house,  when  he  could  see  further  up  the  track 
— a  distance  of  some  forty  or  fifty  rods.  It  did  not  appear  that  Ernst  looked  either 
up  or  down  the  track  as  he  approached  it,  or  that  he  turned  his  head  either  way 
when  hallooed  to. 

Ernst  did  not  therefore,  "  use  his  eyes  so  far  as  he  had  opportunity,"  and  this  ac- 
cording to  the  rale  of  law  laid  down  in  this  case,  was  negligence.  If  he  did  use  his 
eyes,  he  could  have  seen  the  cars  and  avoided  the  collision — by  stopping  his  horses ; 
his  not  doing  so  was  equally  negligence.  It  would  be  a  violent  presumption  to  sup- 
pose that  lie  did  not  hear  the  cars,  when  they  were  thundering  along  at  the  rate  oi 
thirty  or  forty  miles  an  hour  within  thirty  rods  of  him.  If  he  did  hear  them  it  was 
negligence  in  not  stopping  until  the  cars  had  passed.  Again,  three  men,  at  least,  one 
on  his  right — Rouse,  one  on  his  left,  Hunter,  and  one  directly  in  front  of  him,  near 
(he  track  and  west  of  it,  Simmons,  stood  hallooing  and  making  significant 
;igns  for  him  to  keep  back,  to  stop ;  but  unheeding  these  palpable  and  significant 
warnings,  Ernst  drove  ahead  and  was  killed  ;  this  appears  to  have  been  more  than 
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SUPREME  COURT. 
THE  PEOPLE  agt.  WILLIAM  PAYNE. 

A  charge  to  the  jury  that  the  credibility  of  a  witness  was  a  mutter  resting  with 
themselves,  irrespective  of  any  contradictions  that  might  appear  iu  his  testimony 
on  the  trial,  and  his  affidavit  on  a  former  occasion  : 

Held,  erroneous. 

New  York  General  Term,  July,  1865. 

By  the  court,  SUTHERLAND,  J.  There  were  certainly  ma- 
terial discrepancies  between  the  affidavit  of  Knapp  before 
the  police  magistrate  and  his  evidence  on  the  trial ;  and  the 
evidence  tended  to  show  that  he  had  given  a  somewhat  dif- 
ferent account  of  the  transaction  in  conversations  with  vari- 
ous persons. 

The  prisoner  was  convicted  on  the  testimony  of  Knapp 
alone. 

According  to  the  return,  the  charge  of  the  city  judge  was 
as  follows :  "  You  have  heard  the  evidence  of  Knapp  j  you 
can  judge  by  his  manner,  and  by  his  statement  before  you, 
what  degree  of  credit  you  will  give  to  his  testimony.  It  is 
a  matter  resting  purely  with  yourselves,  irrespective  of  any 

negligence  ;  it  might  properly  be  termed  recklessness,  or  daring.  To  say  that  Ernst 
probably  considered  these  demonstrations  as  urging  him  forward  to  get  the  ferry 
boat,  would  seem  to  be  a  forced  theory  ;  for  men  do  not  usually  make  such  mistakes 
in  their  language  and  gestures,  under  the  strong  impulse  of  peril  and  danger,  as  to 
convey  information  to  the  mind  the  very  reverse  of  that  they  intend.  Besides,  who 
ever  heard  before,  that  the  prospective  loss  of  a  trip  on  a  ferry  boat  (which  would 
soon  return),  was  sufficient  cause  to  set  the  whole  neighborhood  into  violent  gestic- 
ulations of  danger  and  lould  calis  of  alarm.  Yet,  absurd  as  this  may  seem,  it  is  pre- 
cisely the  theory  which  the  jury  had  to  adopt  iu  exculpating  Ernst  from  negligence 
or  want  of  proper  care,  and  to  enable  them  to  find  a  verdict  for  the  plaintiff.  The 
more  natural  and  plausible  theory,  as  it  seems  to  us,  would  be  to  suppose  that  Ernst, 
having  traveled  that  road  often  for  a  number  of  years,  and  probably  having  crossed 
the  railroad  safely  in  front  of  and  near  the  engine  many  times,  thought,  as  the  ferry 
boat  was  waiting  for  him  only,  he  would  run  the  risk  of  crossing  before  the  cars 
came  along,  although  they  were  close  upon  him,  as  it  is  an  inviting  place  to  do  so 
when  tLe  ferry  boat  is  waiting. 
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contradictions  that  may  have  taken  place  either  at  the  police 
office  or  in  his  statements  as  to  his  visits  to  the  house  in 
Cherry  street." 

It  appears  to  me  that  this  was,  in  substance,  instructing 
the  jury  that,  in  judging  of  the  credit  to  be  given  to  Knapp's 
testimony,  they  must  disregard  the  discrepancies  between 
the  affidavit  and  his  testimony,  and  his  contradictory  state- 
ments. 

If  the  jury  probably  and  naturally  inferred  that  the  charge 
meant  this,  there  must  be  a  new  trial. 

I  cannot  see  what  other  construction  can  be  put  upon  the 
charge.  The  word  irrespective  means,  not  regarding,  or 
considering,  regardless  of. 

The  district  attorney,  I  have  no  doubt,  had  a  right  to 
read  the  whole  affidavit  to  the  jury,  but  I  think  there  must 
be  a  new  trial,  on  the  ground  of  the  error  in  the  charge  of 
the  judge. 

LEONARD,  J.  I  think  the  word  "irrespective"  was  prob- 
ably intended  by  the  judge  to  mean  "uncontrolled,"  and 
that  the  jury  well  enough  understood  that  their  discretion 
was  not  controlled  by  the  contradictions  of  the  witness,  so 
that  they  were  precluded  from  crediting  him. 

It  may  have  been  otherwise,  and  as  Judge  SUTHERLAND 

The  history  of  this  case  illustrates  the  successful  results  which  often  accrue  to 
faithful  and  earnest  (or  Ernst)  perseverance.  The  benefits,  however,  which  arise 
from  it.  in  a  legal  point  of  view,  are  of  great  importance.  It  settles  the  law  that  a 
traveler  approaching  a  railroad  track  is  bound  to  use  his  eyes  and  his  ears,  so  far  as 
there  is  opportunity  ;  thus  re  establing  the  very  sensible  proposition  laid  down  by 
Judge  E.  UA.RWIN  SMITH,  when  this  case  was  before  the  court  on  a  former  occasion 
(24  How.  97),  and  which  was  somewhat  summarily  disposed  of  afterwards,  when  the 
case  was  again  before'the  court  (32  How.  61),  to  wit :  "  In  the  judgment  and  opin- 
ion of  a  majority  of  men,  common  prudence  forbids  the  attempt  by  any  person,  to 
cross  the  track  of  a  railroad  in  constant  use,  without  first  taking  the  precaution  to 
look  both  ways  upon  the  track,  and  see  and  ascertain  that  a  train  is  not  approaching 
in  either  direction  ;  and  the  omission  to  do  so  is,  per  se,  gross  negligence,  in  view 
of  the  danger  to  be  avoided,  and  the  fatal  consequences  involved  in  any  accident 
resulting  from  such  omission."  REP. 
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has  come  to  a  different  conclusion   the  question  cannot  be 
considered  free  from  doubt.     The  prisioner  is  entitled  to  the 
benefit  of  the  doubt.     I  concur  that  the  verdict  should   bo 
set  aside  and  a  new  trial  be  had. 
BARNARD,  J.,  dissented. 


NOTE. — We  had  intended,  in  the  last  volume — 35  ITowarcTt  Practice  Reports,  to 
have  referred  to  the  DIGEST  contained  in  this  work.  Fiom  and  including  the  30th 
volume,  the  Digest  in  each  volume,  has  comprised  a  full  and  complete  digest  of  all 
the  ciues  reported  in  the  respective  volumes  of  reports  therein  mentioned.  The  cap- 
tion to  the  digest  in  each  of  the  volumes  of  this  work,  from  and  including  the  30ih, 
is  calculated  to  mislead,  as  it  says:  "  Digest  of  the.  Points  of  Practice  and  Other 
Important  questions,  contained  in  the  following  reports."  When,  in  fact,  it  should 
read  (as  it  will  hereafter) :  "  Digest  of  all  the  Decisions  contained  in  the  following 
reports."  REPOKTEK, 
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SUPREME  COURT. 

DANIEL  FITZGERALD,  respondent  agt.  CHARLES  REDFIELD, 

appellant. 

Words  imputing  to  a  mechanic  want  of  skill  or  knowledge  in  his  craft  are  actionable 


Thus,  where  the  defendant  publicly  uttered  the  following  words  of  and  concerning 
the  plaintiff,  who  was  a  mason  by  trade,  to  wit:  that  he  "could  not  make  a  good 
wall  or  do  a  good  job  of  plastering  ;  that  he  was  no  workman  and  was  no  mechanic 
but  only  a  botch;  that  he  did  not  want  plaintiff  to  impose  himself  upon  the  people 
of  Hornellsville  as  a  mason,  when  he  was  not,  but  only  a  botch  ":  Held,  actionable 
per  se. 

Seventh  District  General  Term,  June,  1868. 

Present,  E.  D.  SMITH,  JOHNSON  and  3.  C.  SMITH,  Justices. 

THIS  is  an  action  for  slander.  The  plaintiff  alleges  that 
the  defendant  said  of  and  concerning  the  plaintiff,  who  is  a 
mason  by  trade  and  occupation,  that  he,  plaintiff,  "  could  not 
"make  a  good  wall  or  do  a  good  job  of  plastering;  that  he 
"  was  no  workman  and  was  no  mechanic,  but  only  a  botch  ; 
"that  he  did  not  want  plaintiff,  Fitzgerald,  to  impose  himself 
''upon  the  people  of  Hornellsville  as  a  mason,  when  he  was 
"riot,  but  only  a  botch."  The  action  was  by  consent 
referred  to  H.  Holliday,  Esq.,  referee,  before  whom  the  same 
was  tried.  The  referee  found  for  the  plaintiff  $50  damages, 
and  costs.  Judgment  being  entered  upon  the  report,  the 
defendant  appealed. 

HAKES  &  STEVENS,  for  defendant,  appellant. 

Appeal  by  defendant  from  a  judgment  entered  npon  the  report  of  a  referee. 

Action  for  slander,  in  charging  that  the  plaintiff,  being  a  mason  by  trade  and  occu- 
pation, "  could  not  make  a  good  wall  or  do  a  good  job  of  plastering  ;  that  he  was  no 
workman  and  was  no  mechanic,  but  only  a  botch." 

The  referee,  without  finding  that  the  plaintiff  had  sustained  any  special  damages 
or  finding  as  one  of  the  facts  any  damage  sustained,  found  as  a  conclusion  of  law 
that  the  words  were  false  and  slanderous,  and  that  the  plaintiff  had  sustained  $50 
damages,  for  which  the  plaintiff  recovered  judgment. 

I.  The  alleged  slanderous  words  are  not  actionable  per  se.  To  say  of  the  plaintiff 
that  he  is  '•  no  mechanic,  but  only  a  botch,"  does  not  in  any  manner  affect  the  plain 
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tiff'e  character.  It  involves  no  charge  of  moral  turpitnde.  It  charges  no  miscon- 
duct in  his  trade  or  occupation.  "  To  make  the  speaking  of  the  words  wrongful  they 
mast  in  their  nature  be  defamatory.'1  ( Vicar  agu  Wilcocic,  8  Eatt.  1 ;  17  N,  Y.  54  ; 
Hallock  agt.  Miller,  2  Barb.  630.) 

It  necessarily  follows  that  the  words  must  be  disparaging  to  character.  It  will  be 
seen  that  in  all  the  coses  where  words  are  actionable  per  te  by  reason  of  being 
•poken  concerning  one's  trade  or  occupation,  except  the  learned  professions,  or 
tradesmen  whose  business  it  is  to  buy  and  sell,  the  slanderous  words  in  some  way 
affected  the  character,  by  charging  dishonesty  or  misconduct  in  the  business. 

In  the  case  of  Fowler  agt.  Bowen  (30  N,  T.  R.  20),  the  alleged  slanderous  words 
charged  the  plaintiff  with  dishonesty  as  a  clerk.  In  this  case  the  court  states  tho 
rule  to  be  as  follows:  "Any  charge  of  dishonesty  against  an  individual,  in  connec- 
tion with  his  business,  whereby  his  character  in  such  business  may  be  injuriously 
affected,  is  actionable."  (Approving,  Van  Tassel  agt.  Capron,  1  Den,  iJ50.)  In  this 
case  the  plaintiff,  who  was  a  justice  of  the  peace,  was  charged  as  being  a  blackleg, 
and  being  in  a  combination  to  cheat  strangers.  Judgment  was  given  for  the  defend- 
ant and  thi?  rule  recognized,  viz:  "Where  words  are  actionable  only  on  account  of 
the  official  or  professional  character  of  the  plaintiff,  it  i«  not  enough  that  they  tend 
to  injure  him  in  his  office  or  calling,  but  they  must  relate  to  his  official  or  business 
character,  and  impute  misconduct  to  him  in  that  character."  In  Burtch  agt. 
Nickerson  (17  John.  217),  the  charge  agaiiiat  a  blacksmith  of  keeping  false  books 
implied  misconduct 

The  definition  of  the  term  slander  per  se,  as  stated  in  the  elementary  works,  that 
it  consists  in  falsely  and  maliciously  charging  another  with  the  commission  of  some 
public  offense,  or  the  breach  of  some  public  trust,  or  with  any  matter  in  relation  to 
his  particular  trade  or  vocation,  and  which,  if  true,  would  render  him  unworthy 
of  employment,  will  not,  in  the  light  of  the  adjudged  cases,  include  this  case.  The 
phni.-o  "unworthy  of  employment,"  when  applied  to  a  mechanic  or  laborer,  must 
evidently  have  reference  to  moral  unfitness  in  connection  with  the  vocation,  and  not 
to  the  relative  degree  of  ability  or  skill  to  labor.  If  otherwise,  it  would  be  very 
unsafe  to  discuss  by  comparison  or  otherwise  the  relative  ability  of  mechanics  to 
labor. 

II.  The  facts  found  by  the  referee  do  not  authorize  the  first  conclusion  of  law 
found  by  him  in  his  report.    The  words  spoken,  as  found  by  the  referee,  were  not 
false  and  slanderous,  and  uttered  with  intent  to  injure  the  plaintiff  in  his  business, 
sa  matter  of  law.    The  fact  that  the  plaintiff  was  a  mason  by  trade  and  occupation 
docs  not  determine  any  particular  degree  of  skill  or  ability  as  a  mechanic  of  which 
courts  will  take  judicial  notice,  either  to  make  a  wall  or  do  a  job  of  plastering.    The 
•word  "  botch,"  when  applied  to  a  mason,  is  not  a  very  savage  term.    It  refers  to  the 
•work  done,  and  not  to  the  person.     Webster  defines  it  as  "A  patch,  or  the  part  of  a 
garment  patched  or  mended  in  a  clumsy  manner ;   ill  finished  work  in  mending.'* 
The  other  words  are  words  of  comparison.    Not  any  of  the  alleged  words  imply 
matice,  as  matter  of  law.    They  do  not  charge  the  plaintiff  with   any  illegal  or 
immoral  act.  nor  are  they  sufficiently  censorious  to  base  an  action  of  slander  upon. 
(Hallock  agt.  Miller,  supra. ) 

III.  The  referee,  not  having  fonnd  as  a  fact  that  the  plaintiff  sustained  any  dam- 
age, was  not  authorized  to  find  as  he  did,  in  his  report,  that,  as  matter  of  law,  "  the 
plaintiff,  in  consequence  thereof,  has  sustained  damages  in  the  sum  of  $50."    If  the 
words  were  actionable  without  any  special  damage,  as  matter  of  law,  the  plaintiff 
only  sustained  nominal  damages.    The  statute  (Code,  $  272)  is  imperative  that  the 
referee  shall  find  his  conclusions  of  fact  and  law  separately.    The  referee  has  com- 
plied with  this  statute.    After  the  referee,  who  is  the  court,  has  declared  the  law, 
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from  the  facts  found,  that  the  plaintiff  has  sustained  $50  damages,  the  plaintiff  is  not 
at  liberty  to  claim  that  the  court  intended  something  different  from  that  stated  in  the 
written  report,  which  is  equivalent  to  a  decision  of  the  supreme  court,  to  stand  as 
the  law  of  the  case,  until  reversed. 

IV.  The  referee  erred  in  denying  the  motion  for  a  nonsuit,  and  in  overruling  the 
defendant's  objections  to  any  evidence  being  given  under  the  complaint. 

V.  The  referee  erred  in  overruling  the  defendant's  questions  put  to  Henry  S. 
Frisby. 

VI.  It  is  therefore  claimed,  on  behalf  of  the  defendant,  that  the  judgment  should 
be  reversed,  and  the  order  of  reference  vacated. 

BEMIS  &  NEAR,  for  plaintiff,  respondent. 

I.  The  respondent  insists  that  the  words  laid  in  the  complaint,  and  found  proved 
by  the  referee,  are  actionable  per  se. 

In  the  conversation  had  with  the  witness  Wiles,  the  defendant,  among  other 
things,  said  "that  the  plaintiff  was  no  mechanic,  and  had  done  nothing  in  that  line 
except  carry  the  hod  till  he  came  to  Hornellsville ;  that  he  was  not  down  on  him, 
but  did  not  want  him  to  impose  on  the  people,  when  he  was  no  mechanic,  but  only 
a  botch  ;  that  Wiles  had  better  get  Pinch  to  do  the  work ;  that  if  it  was  not  for  his 
trusting  out  his  work  he  would  not  get  any." 

In  conversation  with  the  witness  Frisby,  the  defendant  said  "  that  the  plaintiff 
could  not  make  a  good  wall  or  a  good  job  of  plastering,  and  that  he  was  no  work- 
man ;  that  he  was  a  botch." 

These  conversations  were  direc.ed  very  plainly  to  the  plaintiff  in  his  vocation  or 
trade,  and  are  clearly  so  directed  with  a  view  to  prevent  his  being  employed  by 
Wiles  and  Frisby,  and  are  connected  with  much  other  conversation  tending  to 
injure  the  plaintiff  in  his  business,  and  showing  malice. 

There  is  no  doubt  or  dispute  about  the  plaintiff's  being  at  the  time  engaged  in  car- 
rying on- the  business  of  a  mason  for  a  livelihood. 

That  is  slanderous  which,  spoken  of  the  plaintiff  in  his  business,  "  may  impair  or 
hurt  his  trade  or  livelihood.''  ( Blackstone's  Com.  3d  book,  p.  123.) 

Also  it  is  slanderous  to  charge  another  with  "  any  matter  in  regard  to  his  trade  or 
vocation  which,  if  true,  would  render  him  unworthy  of  employment."  (1  Kent's  Com. 
628,  9th  ed.;  1  Starkie  on  Slander,  pp.  136  and  137.)  "  The  action  extends  to  words 
spoken  of  a  person  in  any  lawful  employment."  (1  Starkie,  127.)  "The  humility 
of  the  employment  or  occupation  is  no  objection,  either  in  law  or  reason,  to  the 
action."  (Id.  p.  128.)  "  The  words  are  actionable,  whether  they  relate  to  the  plain- 
tiff's honesty,  his  credit,  or  the  excellence  of  the  wares  in  which  he  deals.  (Id.) 

The  words  -'He  knows  not  how  to  make  a  watch"  are  actionoble.    (1  Moody,  19.) 

To  accuse  a  midwife  of  ignorance  is  actionable.     (1  Vent.  21.) 

To  say  a  physician  is  no  scholar  is  actionable.     (6  Bacon's  Abridgement,  215.) 

These  cases  sufficiently  answer  the  appellant's  claim,  that  words,  to  be  actionable, 
must  impute  moral  turpitude. 

II.  But  special  damages  are  alleged  and  proved  as  laid  in  the  complaint.    Thig 
might  properly  be  shown,  either  as  the  gist  of  the  action  or  as  matter  of  aggrava- 
tion.   (2  Starkie  on  Slander,  a.  62.) 

Wiles  shows  the  loss  of  his  work  by  the  plaintiff  wholly  from  the  words  spoken 
by  the  defendant. 

Frisby's  evidence  shows  the  same  as  to  his  work.  Loss  of  a  customer  is  special 
damage.  (1  Stailie  on  Slander,  p.  203;  1  Wend.  506;  2  Hill,  309.) 
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The  assertion  made  by  the  defendant's  counsel,  that  Wiles  and  Frisby  did  not  own 
the  lots  where  the  work  was  done,  was  without  any  force,  as  it  could  not  be 
material  who  had  title,  so  long  as  Wiles  and  Frisby  employed  the  men,  and  gave 
out  or  withheld  employment,  as  they  saw  lit.  As  to  these  parties,  it  was  the  work 
of  whoever  exercised  the  power  of  employing  the  workmen,  as  that  power  was  all 
that  was  material  in  this  case. 

III.  Terwilliger  ugt    Wand  (17  N.  Y.  31}  and  Hidteck  agt.  Miller  (2  Sarbmtr,  630) 
hnve  no  application  to  a  case  where  the  words  relate  to  the  plaintiff  in  his  location 
or  trade. 

Each  of  these  decisions  rests  upon  grounds  entirely  without  force  or  application  in 
this  case. 

IV.  No  exception  can  be  available  that  the  conversation  alleged  with  Frisby  took 
place  at  a  different  time  from  that  set  out  in  the  complaint.     It  not  being  barred  by 
the  statute  of  limitations,  "  the  allegation  of  time  is  immaterial.     (22  Barb.  87.) 

V.  There  is  a  very  malignant  feeling  shown  in  this  case  on  the  part  of  the  defend- 
ant, and  nothing  has  been  shown  to  justify  or  in  any  manner  mitigate  the  slander. 
It  id  therefore  submitted  that  the  judgment  is  a  very  moderate  one,  and  no  reason 
exists  why  the  finding  of  the  referee  and  the  judgment  thereon  should  be  disturbed. 

By  the  court,  JAMES  C.  SMITH,  J.  The  plaintiff  is  a  mason 
by  trade  and  occupation,  and  carries  on  his  trade  as  a  means 
of  livelihood.  The  defendant  at  various  times  uttered  words 
charging  the  plaintiff  with  gross  want  of  skill,  knowledge 
and  capacity  in  his  craft,  and,  among  other  things,  said  of 
him  uthat  he  was  no  mechanic;  that  he  could  not  make  a 
<4  good  wall  or  do  a  good  job  of  plastering;  that  he  was  no 
"  workman,  and  that  he  was  a  botch." 

The  only  question  is,  whether  the  the  words  proved,  hav- 
ing been  publicly  spoken  of  and  concerning  the  plaintiff  and 
of  his  trade,  are  actionable  per  se.  It  is  claimed  by  the  coun- 
sel for  the  appellant  that  they  are  not  actionable,  as  they 
involve  no  charge  of  moral  turpitude  or  of  misconduct  on 
the  part  of  the  plaintiff  in  his  trade  or  occupation,  and  there- 
fore do  not  in  any  manner  affect  his  character.  But  in 
actions  founded  on  this  species  of  defamation,  the  question  is 
not  whether  the  plaintiff  has  suffered  in  his  general  reputa- 
tion; it  is  whether  he  has  been  prejudiced  in  his  employ- 
ment. It  is  said  by  a  learned  author,  that,  if  the  injurious 
words  clearly  relate  to  the  plaintiff  and  his  occupation,  they 
are  actionable,  whether  they  affect  his  integrity,  his  know- 
ledge, skill  or  diligence,  his  credit,  or  the  subject  matter  in 
which  he  deals.  (Starlrie  on  Slander,  130.) 
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It  is.  contended,  however,  by  the  appellant's  counsel  that 
the  rule  above  stated  extends  only  to  words  spoken  of  men 
in  their  office  or  profession,  and  does  not  apply  where  the 
employment  is  of  a  mere  mechanical  nature.  But  that  is 
not  the  law.  The  only  distinction  between  the  learned  pro- 
fessions and  mere  mechanical  occupations,  in  respect  to  the 
nature  of  the  words  necessary  to  maintain  the  action,  is 
stated  by  the  same  author,  thus:  "Where  the  office,  profes- 
"  sion  or  employment  of  the  plaintiff  requires  great  talent 
"  and  high  mental  attainment,  general  words  imputing  want 
"  of  ability  are  actionable,  without  express  reference  to  his 
"  particular  character,  for  they  necessarily  include  an  ability 
"  to  discharge  the  duties  of  such  a  situation  ;  but  when  the 
"  employment  is  of  a  mere  mechanical  nature,  the  words,  to 
"  be  actionable,  must  be  applied  to  it  clearly  and  unequivo- 
"  cally."  (Page  136.)  The  author  refers  to  several  cases 
illustrating  each  branch  of  the  rule.  Thus,  on  the  one  hand, 
it  has  been  held  that  to  say  of  a  barrister  generally  that  he  is 
a  "dunce"  is  actionable,  the  word  dunce  being  commonly 
taken  to  mean  a  person  of  dull  capacity,  who  is  not  fit  to  be 
a  lawyer.  (Peard  agt.  Johnes,  Cro.  Car.  382.)  So  to  say 
of  a  physician  that  he  is  "no  scholar"  is  actionable,  a  learned 
education  being  considered  to  be  an  essential  qualification 
in  the  medical  profession.  (6  Bae.  Ab.  215.)  On  the  other 
hand,  it  has  been  held  that  it  is  actionable  to  say  of  an 
apothecary  "It  is  a  world  of  blood  he  has  to  answer  for  in 
this  town  ;  through  his  ignorance  he  did  kill  a  woman  and 
two  children  at  Southampton;"  and  to  say  of  a  midwife 
"Many  have  perished  for  her  want  of  skill;"  these  words 
being  spoken  with  reference  to  the  particular  occupation  of 
the  plaintiff,  and  clearly  imputing  a  want  of  knowledge,  skill 
or  diligence  in  its  exercise. 

In  the  case  of  Redman  agt.  Pyne  (1  Mod.  19),  the  words 
spoken  of  a  watchmaker  were  "  He  is  a  bungler,  and  knows 
"  not  how  to  make  a  good  piece  of  work."  After  verdict  for 
the  plaintiff,  the  words,  on  motion,  in  arrest  of  judgment, 
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were  held  by  the  court  not  to  be  actionable,  not  having  been 
laid  to  be  of  the  plaintiff's  trade.  But  it  was  said  that,  had 
the  words  been  "He  knows  not  how  to  make  a  good  watch," 
they  would  have  been  actionable. 

Upon  authority,  therefore,  words  imputing  to  a  mechanic 
want  of  skill  or  knowledge  in  his  craft  are  actionable  per  se, 
if  they  are  clearly  shown  to  have  been  spoken  with  reference 
to  the  plaintiff's  occupation,  and  the  employment  is  one 
requiring  peculiar  knowledge  and  skill.  In  this  respect,  the 
authorities  recognize  no  distinction  between  a  learned  profes- 
sion and  a  mechanical  trade,  and  manifestly  there  is  none  in 
principle. 

In  the  present  case,  not  only  do  the  words  themselves  dis- 
tinctly refer  to  the  plaintiff's  trade,  but  the  referee  has  found 
the  fact  that  they  were  spoken  of  and  concerning  the  plain- 
tiff, and  of  his  occupation  as  a  mason. 

The  judgment  should  be  affirmed 


SUPREME  COURT. 

IN  THE  MATTER  OP  THE  ELECTION  OF  TRUSTEES  OF  THE 
PIONEER  PAPER  COMPANY.  * 

In  proceedings  to  set  aside  an  election  of  trustees  of  a  corporation,  under  2  Revised 
Statutes,  600,  section  5,  the  corporation  must  be  a  party,  and  is  entitled  to  notice 
of  the  proceeding. 

Saratoga  Special  Term,  September,  1863. 

Before  BOCKES,  Justice. 

THE  Pioneer  Paper  Company  was  organized  April  1,  1859, 
as  a  corporation,  under  the  general  statutes  of  1848,  with  a 
capital  of  $30,000,  divided  into  300  shares. 

The  articles  of  association  provided  for  three  trustees,  and 
that  its  general  plase  of  business  should  be  Milton,  Saratoga 
county. 
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The  by-laws  provided  that  the  elections  should  be  held  the 
second  Tuesday  of  March. 

At  the  March  election,  1SG3,  four  trustees  were  elected, 
without  objection,  viz:  Parks,  Buchanan,  Comstock  and 
Wilson ;  and  Parks  was  elected  president,  and  Wilson  secre- 
tary. 

Shortly  after,  the  trustees  could  not  agree  in  the  manage- 
ment of  its  affairs,  and  two  voted  against  the  other  two  upon 
most  every  question. 

Buchanan  then  moved  to  set  aside  the  election,  upon 
papers  directed  to  and  served  upon  each  of  the  other  three 
trustees. 

At  the  hearing  all  of  the  four  trustees  were  personally 
present. 

A.  POND,  attorney  for  Comstock  and  Wilson,  objected,  that 
the  papers  were  not  directed  to  the  corporation,  and  that 
they  were  not  parties  on  the  record. 

E.  F.  BULLARD,  attorney  for  Buchanan,  cited  5  Cowen, 
426,  and  contended  that,  as  all  four  of  the  trustees  had  been 
served  and  were  then  in  court,  it  was  equivalent  to  making 
the  corporation  a  party. 

The  COURT  held,  that  it  was  necessary  that  the  corpora- 
tion should  be  a  party  on  the  record  as  well  as  the  trustees, 
BO  that  one  motion  and  decision  would  bind  all  parties. 

Motion  denied,  with  $10  costs,  without  prejudice  to  renew 
the  same. 
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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  ELECTION  OF  THE  PIONEER  PAPER 

COMPANY. 

On  the  hearing  of  an  application  to  Bet.  aside  an  election,  under  section  5  of  the  stat- 
ute in  reference  to  corporations,  the  court  may  receive  proof  by  affidavit,  or  oral 
proof,  in  its  discretion,  or  both. 

Scliencdady  Special  Term,  Scptemberj  1S63. 

Before  POTTER,  Justice. 

THE  same  iratter  as  in  the  last  case  was  brought  up  on 
order  to  show  cause,  the  corporation  being  made  a  party. 

At  the  hearing,  the  counsel  for  Buchanan  read  the  affida- 
vits and  papers,  copies  of  which  had  been  served. 

The  counsel  for  Comstock  and  Wilson  read  affidavits  in 
answer. 

The  counsel  for  Buchanan  then  proposed  to  give  oral 
proof  in  reply,  which  was  objected  to,  but  allowed  by  the 
court. 

At  the  suggestion  of  counsel  for  the  defense,  the  latter 
decision  was  made  in  the  form  of  an  order,  so  that  an  appeal 
could  be  taken  therefrom;  and  the  matter  was  then  adjourned 
until  October  16,  and  the  said  Comstock  and  Wilson  appealed 
from  the  latter  order,  which  was  argued  and  decided  at  the 
St.  Lawrence  general  term,  October  6, 1S63;  where  the  order 
was  affirmed,  with  costs. 

October  16,  1863,  the  matter  was  further  heard  upon  the 
merits,  bofore  Justice  POTTER,  at  special  term,  and  oral  evi- 
dence taken  on  both  sides. 

Afterwards  the  court  denied  the  application,  with  costs,  on 
the  ground  that  the  four  trustees  were  elected  without  objec- 
tion, and  that  it  did  not  affirmatively  appear  that  the  corpo- 
ration would  be  injured  merely  from  the  fact  that  upon 
many  questions  the  trustees  were  a  tie  in  their  votes. 
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SUPREME  COURT. 

J 

IN  THE  MATTER  OF  THE  ELECTION  OF  THE  PIONEER  PAPER 

COMPANY. 

At  a  meeting  of  the  stockholders  of  a  corporation  to  elect  trustees,  the  person  first 
nominating  a  chairn.au  is  entitled  to  declare  who  is  elected  such  chairman,  with- 
out regard  to  the  question  whether  he  is  elected  by  a  majority  of  stockholders  or 
shares  voting. 

Thia  court  cannot  review  the  regularity  of  the  election  of  a  chairman,  but  only  the 
election  of  trustees. 

If  the  opposing  party  do  not  acquiesce  in  the  party  first  moved  and  declared  elected, 
but  organize  another  meeting,  instead  of  offering  to  vote  at  first  meeting,  they 
waive  all  objections  to  the  first  election. 

On  declaring  which  trustees  are  regularly  elected,  this  court,  under  the  statute,  has 
further  power  to  enjoin  the  other  trustees  from  acting,  and  to  compel  them  to 
deliver  the  corporate  property  to  the  trustees  declared  elected. 

Schenectady  General  Term,  May,  1864. 

Before  POTTER,  BOCKES,  JAMES  and  ROSEKRANS,  Justices. 

THIS  was  a  motion  made  at  the  Saratoga  special  term, 
before  Justice  BOCKES,  April  7,  1864,  to  declare  Wilson, 
Comstock  and  Strever  elected  trustees  of  said  Pioneer  Paper 
Company,  March,  1864. 

The  facts  appearing  before  the  court  were  that  Wilson 
owned  47  shares ;  E.  Comstock,  40  shares ;  S.  A.  Parks,  10 
rhares;  Jane  Buchanan,  10  shares;  and  S.  A.  Parks  &  Co. 
originally  193  shares.  The  firm  consisted  of  Parks  and 
Buchanan  when  the  stock  was  taken,  in  April,  1859.  In 
December,  1859,  Buchanan  surrendered  113  shares  of  that 
stock,  and  procured  new  scrip  in  his  own  name.  The  other 
85  shares  remained  in  the  name  of  S.  A.  Parks  &  Co. 

In  June,  1863,  Parks  assigned  his  interest  in  said  stock  to 
E.  Comstock,  and  he  brought  an  action  in  the  supreme  court 
to  set  aside  the  transfer  to  Buchanan  of  said  113  shares. 

On  the  7th  of  March,  1864,  a  judgment  was  entered  at 
special  term  directing  Buchanan  to  surrender  said  scrip  and 
transfer  said  1 13  shares  to  Comstock  and  himself  jointly, 
without  prejudice  to  any  equities  between  Buchanan  and 
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Parks,  when  it  should  be  determined  in  a  future  action,  to 
which  Parks  might  be  a  party,  who  should  be  entitled  to 
said  stock. 

Buchanan  at  once  appealed  from  said  judgment  to  the 
general  term,  and  stayed  the  proceedings  on  said  judgment 
before  the  same  was  executed. 

At  the  election,  Comstock  moved  that  Wilson  be  elected 
chairman  of  the  meeting  of  stockholders,  and  voted  40  shares 
in  his  favor.  Buchanan  and  Parks  voted  against  Wilson 
as  chairman;  and  if  said  113  votes  standing  in  the  name  of 
Buchanan,  or  the  85  shares  standing  in  the  name  of  S.  A. 
Parks  &  Co.,  were  counted,  the  said  Wilson  was  voted  down. 
Comstock  declared  Wilson  was  elected  chairman,  and  Parks 
and  Buchanan  declared  he  was  not,  and  then  organized  a 
new  meeting,  electing  Parks  as  chairman.  At  this  meeting, 
Parks,  Buchanan  and  Blood  were  elected  trustees  by  the  213 
votes.  At  the  meeting  presided  over  by  Wilson,  himself, 
Comstock  and  Strever  were  elected  trustees  by  the  87  votes 
owned  by  them. 

Upon  this  state  of  facts,  Justice  BOCKES  made  an  order, 
at  special  term,  declaring  the  Comstock  trustees  duly  elected. 

The  following  is  the  opinion  given : 

BOCKES,  J.  There  is  no  statute  or  by-law  declaring  the 
mode  in  which  the  election  of  truslees  for  this  company  shall 
be  conducted ;  and  it  was  conceded  by  the  counsel  on  the 
argument  that  in  such  case  the  stockholders  should  proceed 
on  the  day  of  election,  as  they  did  in  this  case,  by  appoir.t- 
ing  a  chairman,  who  should  conduct  the  election,  receive  the 
votes  and  declare  the  result. 

In  this  the  counsel  on  both  sides  agree.  I  shall  therefore 
assume,  under  this  concession,  that  the  course  adopted,  to 
wit,  the  selection  of  a  chairman  to  conduct  the  election, 
was  well  enough,  and  proceed  to  examine  the  case  with  a 
view  to  determine  which  of  the  two  chairmen  who  assumed 
to  act  must  be  deemed  to  have  been  properly  and  duly 
chosen.  This  it  was  claimed  by  the  defendant's  counsel  on 
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the  argument  was  the  only  question  necessary  to  be  exam- 
ined on  this  motion.  It  seems  that  the  parties  interested 
congregated  on  the  day  of  the  election,  when  a  motion  was 
made  by  one  of  the  stockholders  that  Mr.  Wilson,  the  acting 
secretary  and  treasurer  of  the  company,  act  as  chairman  to 
conduct  the  election,  which  motion  was  voted  on  and 
declared  carried.  Thereupon  another  stockholder  was 
chosen  to  act  as  secretary.  Mr.  Buchanan  swears  that  he 
and  Mr.  Bullard  voted  on  the  motion  to  make  Wilson  chair- 
man. This  is  denied  in  the  moving  papers.  Perhaps  this  is 
of  no  importance;  but  if  so,  it  shows  a  participation  in  the 
proceeding  which  they  immediately  and  ever  since  have 
denounced  as  illegal  and  void.  Immediately  after  voting  on 
the  motion  to  make  Wilson  chairman,  and  probably  so  soon 
as  it  was  announced  that  the  motion  was  carried,  Mr.  Bul- 
lard moved  that  Mr.  Parks  be  chairman,  and  he  and  Buchanan 
having  voted  in  favor  of  the  motion,  it  vras  declared  carried; 
and  thus  there  were  two  elections  being  conducted  in  one 
room,  at  the  same  table,  lor  the  same  officers.  Each  chair- 
man was  chosen  by  a  similar  formula,  Wilson  having  the 
precedence  in  point  of  time.  No  objection  was  then  or  is 
now  made  to  the  mode  of  procedure.  The  question,  then,  is, 
which  election  should  be  deemed  and  held  to  be  legally 
organized?  It  seems  to  me  that  the  first  regular  and  formal 
proceeding  for  an  organization  should  have  a  preference  in 
law.  Any  other  rule  would  be  disorderly  and  anarchial^ 
would  tend  to  confusion,  excitement  and  indecorum,  likely 
to  lead  to  unfairness,  if  not  to  active  personal  violence.  Even 
if  irregularity  or  wrong  should  be  suffered  in  the  proceed- 
ings, after  a  formal  and  regular  initiation  of  them,  to  the 
injury  of  any  one,  the  law  would  afford  adequate  redress; 
for  the  party  aggrieved  could  apply  to  the  court  summarily 
to  set  aside  the  election  and  redress  the  wrong.  This  course, 
rather  than  personal  vindication  of  the  supposed  violated 
rights,  is  orderly  both  in  its  process  and  results.  So  if 
Buchanan  and  Bullard  did  not  vote  on  the  motion  to  make 
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Wilson  chairman,  as  it  was  a  regular  and  formal  initiati«n  of 
the  proceedings,  and  there  was  no  vote  against  the  motion, 
he  was  regularly  chosen  to  conduct  the  election.     If  they 
did  vote,  as  Buchanan  swears  they  did,  they  were  either  out 
voted,  or  were  so  wrongfully  daclared;  and  in  the  latter  case 
it  was  their  duty  to  have  rested  on  their  legal  rights,  by 
applying  to  the  court  for  protection  and  redress,  rather  than 
enter  upon  a  course  of  disorder,  by  attempting  in  the  same 
room,  and  at  the  same  table,  to  organize  and  carry  on  an 
opposition  election.     Such  action  has  none  of  the  elements 
of  fairness,  propriety  or  want  of  passion  which  should  char- 
acterize a  legal  cr  any  proceeding.     It  may  be  asked,  what 
if  your  rights  are  openly  violated?   I  answer,  the  law  affords 
speedy  and  ample  remedy,  and  besides  it  is  equally  unseemly 
to  take  the  law  into  one's  own  hands  and  seek  redress  by 
disorderly  action.     But  there  is  in  fact  no  evidence  of  any 
unfairness  or  improper  conduct  on  the  part  of  Wilson  or 
those  acting  with  him.   It  is  asserted  that  they  declared  that 
they  would  not  recognize  Buchanan  or  Blood  as  stockhold- 
ers.    But  if  this  assertion  was  made,  which  is  denied,  Wil- 
son was  not  put  to  the  test;  for  no  vote  offered  was  rejected 
by  him.     Having  been  chosen  chairman  at  the  proper  time 
and  place,  and  in  a  formal  manner,  the  parties  opposed  to 
him  should  either  have  withdrawn,  resting  on  the  errors  and 
irregularities  already  committed  as  grounds  for  setting  aside 
the  proceeding,  or  proceeded  under  protest  to  offer  their 
votes;   if  received  and  fairly  counted,  and  the  result  truly 
declared,  showing  their  own  candidates  duly  elected,  they 
would   have   no  just  cause  of  complaint.      But  if,  being 
offered,  legal  votes  had  been  rejected,  or  if  any  trick  or  fraud 
had  been  perpetrated  in  the  canvass  or  in  declaring  the 
result,    they   could   make   such   improper   conduct   further 
ground  of  complaint  to  the  courts.     This  is  the  plain  course 
suggested  by  open  'and  fair  dealing,  and  is  such  as,  in  my 
judgment,  the  law  requires.     It  seems  very  plain  to  me  that 
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the  election  conducted  by  Mr.  Parks  was  irregular,  illegal 
and  void. 

It  is  urged  that  if  the  election  conducted  by  Wilson  be 
sanctioned,  the  aftairs  of  the  company  will  be  managed  by 
three  persons  elected  by  a  minority  of  the  votes  authorized 
by  law  to  be  cast.  This  is  denied  as  a  matter  of  fact  by  the 
minority  counsel.  But  why  did  not  the  contestants  vote  or 
offer  to  vote  at  the  election  ?  They  had  the  opportunity. 
Not  having  done  so,  they  must  be  deemed  to  have  waived 
such  right  Judge  BRONSON  remarks,  In  the  matter  of 
the  Union  Insurance  Company  (22  Wend.  591,  on  page  599), 
that  when  an  elector  or  stockholder  wholly  omits  to  vote,  he 
virtually  consents  that  the  election  shall  be  made  by  those 
who  choose  to  exercise  the  privilege ;  and  he  cannot  after- 
wards object  that  they  have  selected  officers  whom  he  does 
not  approve. 

On  the  argument,  I  was  inclined  to  set  aside  both  elec- 
tions; but  I  can  find  no  ground  of  just  complaint  against  the 
proceedings  at  the  election  over  which  Wilson  presided.  It 
is  not  enough  for  the  contestants  now  to  say  that  they  did 
not  vote;  they  could  have  done  so.  They  factiously  refused 
to  vote,  and  are  not  now  permitted  to  urge  their  own  will- 
ful delinquency  as  a  ground  of  relief. 

I  have  not  deemed  it  necessary  to  determine  the  questions 
of  fact  raised  by  the  papers.  If  found  for  the  contestants, 
the  result  of  the  motion  would  be  the  same. 

It  is  also  insisted  by  the  counsel  for  the  moving  parties 
that  neither  Bullard,  Blood  or  Buchanan  had  any  right  to 
vote,  nor  Parks,  except  as  to  ten  shares,  and  further,  that 
neither  Blood  or  Buchanan  are  eligible  to  the  office  of  trustee. 
But  I  do  not  deem  it  necessary  to  examine  these  qaestions. 
My  views,  above  expressed,  if  sound,  renders  such  examina- 
tion unnecessary. 

The  motion  must  be  granted  declanng  the  election  of 
Parks,  Buchanan  and  Blood  irregular,  illegal  arid  void,  and 
establishing  the  election  of  Wilson,  Comstock  and  Strever  as 
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trustees  (22   Wend.  591  ;   1   W.  98),  also  enjoining  Parks, 
Buchanan  and  Blood  as  in  the  notice  of  motion  asked. 
Buchanan  and  his  associates  appealed  to  the  general  terra. 

A.  POND,  for  respondents. 

E.  F.  BULLARD,  for  appellants. 

THE  order  appealed  from  was  affirmed. 
No  further  opinion  was  written. 


COURT  OF  APPEALS. 

IN  THE  MATTER  OF  THE  ELECTION  OF  THE  PIONEER  PAPER 

COMPANY. 

An  appeal  does  not  lie  to  this  court  from  an  order  at  general  term  made  in  a  special 
proceeding  under  the  statute  in  reference  to  corporations. 

THE  appellants  appealed  from  order  last  mentioned  to  the 
court  of  appeals. 

At  the  June  term,  1864,  the  counsel  for  the  appellants 
claimed  to  bring  the  appeal  to  argument  as  a  preferred  cause, 
on  the  ground  that  the  supreme  court  were  commanded  to 
proceed  in  a  summary  manner ;  and  an  appeal  being  allowed 
to  this  court  by  section  11  of  the  Code,  by  fair  construction 
should  give  a  preference  in  this  court. 

After  argument,  the  application  was  denied. 

At  the  January  term,  1865,  the  respondents  moved  to  dis- 
miss the  appeal,  on  the  ground  that  the  order  of  the  general 
term  was  final,  and  that  section  11  did  not  apply  to  such  a 
special  proceeding. 

A.  POND,  for  the  motion. 
F.  F.  BULLARD,  opposed. 

The  COURT  dismissed  the  appeal,  with  costs. 
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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  ELECTION  OF  THE  PIONEER  PAPER 

COMPANY. 

A  manufacturing  corporation  has  the  right,  under  the  statute  (1  B.  S.  603,  marg., 
$  5),  to  make  application  to  the  court,  and  to  be  heard,  for  the  purpose  of  establish- 
ing an  election  of  its  ti-ustces,  who  have  been  declared  elected,  or  to  have  the  elec- 
tion set  aside  and  a  new  election  ordered. 

The  joinder,  in  the  complaint,  of  the  trustees  declared  elected,  does  not  affect  the 
rights  of  the  company  to  institute  the  proceedings. 

Where  the  judgment  of  this  court  decides  that  a  certain  amount  of  stock  of  such_ 
company  is  held  jointly  by  two  of  its  stockholders,  subject  to  certain  equities,  the 
company  is  required  by  its  officers  to  issue  scrip  for  said  stock  to  such  stockhold 
ers ;  and  in  an  election  for  trustees  of  the  company,  such  stockholders,  notwith-. 
standing  an  appeal  from  such  judgment  by  one  of  them  is  pending  and  undeter- 
mined, have  an  equal  right  to  vote  upon  such  stock,  and  in  case  of  their  disagree 
ment  as  to  the  manner  of  voting,  the  vote  may  properly  be  rejected  at  the 
election. 

Saratoga  Special  Term,  April,  1865. 

AT  the  election  for  the  same  company,  in  March,  1865, 
the  stockholders  remaining  the  same  as  at  the  last  election, 
the  Buchanan  party  acquiesced  in  the  election  of  Wilson  as 
chairman,  but  questioned  the  right  of  each  stockholder  to 
vote,  and  demanded  the  production  of  the  transfer  books 
before  the  election  should  proceed. 

The  same  was  not  produced,  but  Wilson,  the  secretary  of 
the  company,  produced  a  small  stock  ledger,  made  by  him  as 
secretary,  in  which  he  had  omitted  the  name  of  S.  A.  Parks 
&  Co.,  and  put  the  193  shares  of  stock  under  the  joint  names 
of  Comstock  and  Buchanan. 

Buchanan  and  Parks  objected  to  this  book  as  a  fraud,  and 
Wilson  alleged  that  the  transfer  book  was  lost;  but  no  proof 
of  that  fact  was  made  at  the  election,  or  before  the  court. 

Wilson  and  Comstock  voted  87  votes  in  favor  of  them- 
selves and  Marcus  W.  Comstock,  and  Parks  and  Wait  voted 
20  votes  in  their  own  favor  and  of  Buchanan  as  trustees. 

Buchanan  arid  Parks  jointly  offered  to  vote  upon  the  85 
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shares,  and  also  upon  the  108  shares,  and  Buchanan  individu 
ally  offered  to  vote  upon  the  10S  shares,  and  produced  the 
scrip  showing  title  in  them  respectively  to  such  shares. 
Those  votes  were  rejected,  and  Wilson  and  the  two  Cora- 
stocks  were  declared  elected  by  the  87  votes  ;  and  they  were 
already  in  possession  and  control  of  the  property  and  affairs 
of  the  corporation. 

They  at  once  made  an  affidavit  showing  the  proceeding  at 
the  election,  and  alleged  that  they  believed  Buchanan  and 
his  associates  questioned  the  validity  of  the  election,  and 
they  were  afraid  the  company  would  be  injured  by  such 
claim. 

The  name  of  the  corporation,  as  well  as  the  successful 
trustees,  were  named  as  moving  parties  in  the  application. 

At  the  special  term  an  order  was  made  establishing  the 
election  of  Com  stock  and  his  associates  as  trustees. 

From  this  order  Buchanan  and  his  associates  appealed. 

E.  F.  BULLARD  and  JOHN  H.  REYNOLDS,  for  appellants. 
A.  POND  and  W.  A.  BEACH,  for  respondents. 

The  order  was  affirmed  at  general  term,  and  the  following 
opinion  delivered: 

ROSEKRANS,  J.  The  statute  in  relation  to  the  election  of 
trustees  or  directors  of  corporations  provides  that  any  person 
or  body  corporate  that  may  be  aggrieved  by  or  may  com- 
plain of  any  election,  or  any  proceeding,  act  or  matter  in  or 
touching  the  same,  may  make  application,  on  notice  to  those 
who  are  to  be  affected  thereby,  to  the  supreme  court,  to 
inquire  into  the  cause  and  matter  of  complaint  ;  and  the 
court,  upon  hearing  the  parties,  may  establish  the  election 
complained  of,  or  order  a  new  election.  (1  JR.  S.  603,  marg., 

*6.) 

The  Pioneer  Paper  Company  was  one  of  the  parties  which 
instituted  the  complaint  in  this  case,  and  set  forth  in  the 
affidavits  all  the  proceedings  relating  t3  the  election, 
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including  the  offers  to  vote  upon  certain  stock.  The  objec- 
tions to  the  votes  being  received,  and  the  rejection  of  such 
votes,  as  the  grounds  of  complaint,  I  think  the  company  had 
the  right  under  the  statute  to  be  heard  on  its  application  for 
the  purpose  of  establishing  the  election  of  its  trustees  who 
were  declared  elected,  or  to  have  the  election  set  aside  and  a 
new  election  ordered. 

The  joinder  in  the  complaint  of  the  trustees  declared 
elected  did  not  affect  the  rights  of  the  company  to  institute 
the  proceedings.  I  do  riot  deem  it  necessary  to  determine 
whether  the  trustees  declared  elected  could  complain  or  be 
regarded  as  aggrieved  by  proceedings  in  which  they  were 
successful  in  every  particular.  The  papers  disclose  the  fact 
that  the  original  stock  ledger  of  this  company,  and  the  book 
of  certificates  of  stock  issued,  containing  merely  the  stubbs 
attached  originally  to  the  certificates  issued,  and  upon  which 
stubbs  were  entries  of  the  names  of  the  parties  to  whom  the 
certificates  were  issued,  the  number  of  shares  named  in  the 
certificates,  and  the  dates  of  the  certificates,  were  lost  at  the 
time  of  the  election  complained  of,  and  could  not  be  pro- 
duced. It  also  appears  that  after  such  loss,  and  just  before 
the  election,  the  company  had  obtained  a  new  stock  ledger 
upon  which  the  secretary  of  the  company  had  entered  the 
names  of  the  stockholders  and  the  number  of  shares  to  which 
the  stockholders  were  entitled,  and  that  this  book  was  pro- 
duced at  the  election. 

The  entry  in  the  book  in  relation  to  198  shares  of  the 
stock  of  the  company,  which  originally  was  issued  to  S.  A. 
Parks  &  Co.,  was  that  the  stock  belonged  to  Coe  S.  Buchanan 
and  Elisha  Comstock.  Eighty-five  shares  of  the  stock  was 
at  the  time  of  the  election  represented  by  two  certificates 
issued  to  S.  A.  Parks  &  Co.,  and  113  shares  by  certificates 
issued  to  Coe  S.  Buchanan  alone,  in  December,  1859.  This 
certificate  was  obtained  by  Buchanan  upon  a  surrender  of 
certificates  to  S.  A.  Parks  &  Co.,  and  the  stock  was  placed  in 
his  own  name  without  the  consent  of  Parks. 
Voi.  XXXVL  8 
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In  June,  1863,  Parks  assigned  his  interest  in  the  198 
shares  of  stock  to  Comstock ;  and  in  an  action  by  Comstock 
against  Buchanan  and  the  Pioneer  Paper  Company,  to  set 
aside  the  transfer  of  the  113  shares  to  Buchanan,  it  was 
adjudged,  on  the  22d  day  of  March,  1S64,  that  the  surrender 
of  the  certificates  for  the  113  shares  of  stock  by  Buchanan, 
and  the  transfer  of  the  stock  to  nimself  and  the  issuing  of 
scrip  to  himself  therefor,  were  fraudulent  and  void,  and  that 
Comstock  was  the  owner  of  all  Parks'  interest  in  said  stock, 
subject  to  all  equities  between  Parks  and  Buchanan  in  regard 
thereto,  and  that  Comstock  and  Buchanan,  since  Parks  made 
the  transfer  to  Comstock,  were  joint  owners  of  said  stock, 
subject  to  such  equities,  and  the  Pioneer  Paper  Company 
were  required  by  its  officers  to  issue  scrip  for  said  stock  to 
Buchanan  and  Comstock  jointly.  This  judgment  was  pre- 
sented at  the  time  of  the  election,  and,  as  Comstock  and 
Buchanan  did  not  agree  as  to  the  manner  of  voting  on  this 
etock,  the  vote  was  rejected.  I  do  not  see  how  the  chair- 
man of  the  meeting  of  stockholders  could  have  decided  other- 
wise in  relation  to  this  stock.  The  judgment  was  unre- 
versed,  and  as  it  declared  the  ownership  to  be  in  Buchanan 
and  Comstock  jointly,  it  necessarily  controlled  the  effect  of 
the  certificates  which  were  declared  void.  The  appeal  from 
the  judgment  which  Buchanan  had  taken  had  no  effect  upon 
it,  except  to  stay  its  execution  so  far  as  it  had  not  already 
been  executed.  (IS  How.  Pr.  E.  124;  3  Barb.  E.  194.) 

It  did  not  impair  the  effect  of  that  part  of  the  judgment 
declaring  Buchanan  and  Comstock  joint  owners  of  the  stock. 
This  adjudication  was  founded  upon  the  assignment  by 
Parks  to  Comstock ;  and  as  the  85  shares  were  claimed  by 
the  same  assignment,  such  assignment  was  properly  decided 
by  the  chairman  of  the  meeting  of  stockholders  to  pass  the 
title  to  one-half  of  those  shares  to  Comstock,  to  the  same 
extent  as  it  passed  to  him  the  title  to  one-half  of  the  113 
shares. 

The  assignment  and  judgment  showed  that  Buchanan  and 
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Corastock  were  joint  owners  of  the  198  shares  of  stock,  and 
as  Comstoek  was  in  favor  of  the  ticket  containing  the  names 
of  the  trustees  elected,  and  Buchanan  was  in  favor  of  the 
defeated  ticket,  the  rejection  of  the  entire  vote  did  not  affect 
the  result  of  the  election. 

Upon  the  whole  case,  I  am  satisfied  that  there  was  no 
error  committed  in  the  election,  and  that  the  special  term 
properly  ordered  that  Wilson,  Elisha  Comstoek  and  Marcus 
W.  Comstoek  were  duly  elected,  and  were  the  trustees  of 
the  Pioneer  Paper  Company,  and  that  its  order  should  be 
affirmed,  with  costs. 


SUPREME  COURT. 
HIRAM  WRIGHT,  administrator,  &c.  agt.  MARY  A.  ROWLAND. 

The  pendency  of  an  appeal  by  the  plaintiff,  from  a  judgment,  does  not  affect  the 
rights  of  the  defendant  to  have  an  attachment  against  his  property  discharged. 

New  York  General  Term,  June,  1868. 

Before  BARNARD,  P.  J.,  SUTHERLAND  and  CARDOZO,  Jus- 
tices. 

JUDGMENT  in  this  action  was  entered  at  special  term,  for 
plaintiff  on  report  of  referee,  from  which  judgment  plaintiff 
appealed  to  the  general  term. 

Attachment  was  issued  against  the  defendant  for  about 
ten  thousand  dollars,  under  which  property  worth  about 
nine  thousand  dollars  was  attached;  after  a  trial  on  the 
merits  judgment  was  rendered  for  the  plaintiff  for  $528.79. 

Thereupon,  for  the  purpose  of  relieving  her  property,  de- 
fendant offered  to  pay  the  judgment,  or  to  give  an  undertak- 
ing in  $1,500,  and  moved  to  set  aside  and  discharge  the 
attachment. 

The  motion  was  denied  by  Judge  INGRAHAM,  in  these 
words :  "  There  must  be  a  judgment  which  is  final  and  con- 
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elusive  between  the  parties ;  where  there  is  an  appeal  the 
rule  does  not  apply." 

Defendant  appeals  from  the  order. 

ALFRED  ROE,  for  defendant,  appellant. 

First.  The  judgment  rendered  in  the  action  is  a  final  judg- 
ment and  also  conclusive  between  the  parties. 

The  pendency  of  an  appeal  does  not  affect  either  its  final- 
ity or  conclusiveness. 

A  judgment  as  defined  by  the  Code,  is  "the  final  determ- 
ination of  the  rights  of  the  parties  to  the  action."  (Code, 
§  245.) 

In  an  action  brought  on  this  judgment,  it  would  be  con- 
clusive against  both  parties,  notwithstanding  the  pendency 
of  an  appeal.  (Bowman  agt.  Cornell,  39  Barb.  69.) 

The  action  on  which  attachment  issued  is  at  an  end  ;  it 
was  terminated  by  the  judgment. 

The  authority  of  the  attorney  terminated  with  the  judg- 
ment, (1  BurriWs  Prac.  39.) 

The  institution  of  the  appeal  was  in  effect  a  new  action. 
(Pratt  agt.  Allen.  19  How.  456;  McLaren  agt.  Charricr,  5 
Paige,  530;  Tendal  agt.  Jones,  11  Abb.  259;  Gormby  agt. 
MclntosJi,  22  Barb.  273  ;  Fcnno  agt.  Dickinson,  4  Denio,  85.) 

Second.  The  attachment  is  a  provisional  remedy,  and  is 
given  in  order  that  the  plaintiff  may  attach  the  defendant's 
property  "as  a  security  for  the  satisfaction  of  such  judg- 
ment as  the  plaintiff  may  recover."  (Code,  $  227.) 

The  section  237  provides  that  "the  judgment"  shall  be 
satisfied  out  of  the  property  attached  by  the  sheriff  before 
resorting  to  other  property ;  but  the  plaintiff  is  not  limited 
to  such  property,  but  may  resort  to  any  other  property  of 
the  defendant. 

As  a  provisional  remedy,  it  must  necessarily  be  affected  by 
the  judgment  which  is  rendered  in  the  court  out  of  which 
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the  attachment  was  issued.    If  the  judgment  had  been  for  the 
defendant,  this  attachment  would  have  fallen  with  it. 

The  necessity  for  our  application  to  the  court  arises  out 
of  the  fact  that  the  plaintiff's  claim  was  not  wholly  defeated 
but  was  reduced. 

Are  we  not  entitled  to  a  satisfaction  of  the  judgment  on 
payment  of  it,  so  as  to  release  any  property  on  which  it  is  a 
lien. 

The  pendency  of  the  appeal  would  furnish  no  reason  for  a 
refusal  to  give  such  satisfaction. 

If  we  can  thus  pay  the  judgment,  to  secure  which  the 
attachment  was  issued,  we  are  certainly  entitled  to  have 
the  attachment  discharged  on  payment  of  such  judgment. 

Third.  The  court  cannot  assume  its  own  judgment  to  be 
erroneous,  and  that  it  will  be  reversed,  but  its  correctness 
must  be  assumed. 

On  the  theory  on  which  the  motion  was  denied,  if  the 
judgment  be  affirmed  by  the  general  term  on  appeal,  the 
court  must  still  assume  that  the  judgment  is  erroneous,  and 
that  it  will  be  reversed  by  the  court  of  appeals.  This  is 
not  only  unsound,  but  is  productive  of  great  injustice  and 
operates  with  great  hardship. 

In  this  case  defendant's  property  has  been  attached  to  the 
extent  of  $10,000,  and  is  in  possession  of  sheriff,  and  not- 
withstanding the  court  has  judicially  determined  that  the 
plaintiff  is  entitled  to  recover  only  $528.79,  the  defendant  is 
to  be  kept  out  of  her  property  for  seven  years,  until  this 
case  can  be  carried  to  the  court  of  appeals  and  there  be  de- 
termined. 

For  all  the  injuries  she  may  sustain,  she  has  no  mode  of 
procuring  compensation. 

The  undertaking  given  by  the  plaintiff  is  not  only  limited 
to  $500,  but  its  conditions  do  not  embrace  this  species  of 
damage. 

Suppose,  that  instead  of  an  attachment  against  property, 
it  had  been  issued  against  the  person,  and  an  order  of  arrest 
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granted,  bailable  in  $10,000,  and  the  defendant  was  in  the 
actual  custody  of  the  sheriff  under  such  order  for  want  of 
bail,  could  the  plaintiff  successfully  resist  an  application  to 
discharge  from  custody  on  the  ground  that  non  constat  plain- 
tiff might  reverse  the  judgment,  and  perhaps  one  of  these 
days  obtain  a  favorable  one  ? 

On  the  principle  on  which  the  plaintiff  keeps  the  defend- 
ant's property  in  custody  of  sheriff  in  this  case,  he  would  be 
entitled  to  retain  the  property  or  person  of  the  defendant  in 
such  custody,  even  had  the  judgment  been  an  absolute  judg- 
ment in  favor  of  defendant. 

Fourth.  It  it  be  asked  what  is  the  plaintiff's  remedy  if  the 
judgment  be  reversed,  our  answers  are : 

1.  That  the  court  cannot  assume  its  own  judgment  to  be 
erroneous  or  that  it  will  be  reversed. 

2.  That  after  such  reversal  the  plaintiff  may  again  apply 
for  a  new  attachment,  the  Code  giving  him  the  right  to  issue 
one  at  any  time  during  the  pendency  of  the  action,  and  if 
there  be  any  doubt  in  regard  to  that  the  order  might  reserve 
the  right. 

Fifth.  The  order  should  be  reversed  and  an  order  directed 
to  be  entered  that  on  payment  of  the  judgment  to  the  plain- 
tiff— or  into  court  if  plaintiff  refuses  to  take  it,  the  attach- 
ment be  discharged  without  prejudice  to  plaintiffs  right,  in 
case  of  a  reversal  of  such  judgment,  to  apply  for  another 
attachment. 

CHAMBERS  &  POMEROY,  for  plaintiff,  respondent. 

First.  The  motion  to  discharge  the  attachment  if  granta- 
ble  at  all  was  addressed  to  the  discretion  of  the  court,  and 
is  not  appealable. 

Second.  The  motion  was  properly  denied  upon  the  merits 
of  the  case,  as  disclosed  by  the  papers  used  at  special  term. 

Third.  Defendant  has  not  recovered  any  judgment  against 
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the  plaintiff  so  as  to  entitle  her  to  a  discharge  of  the  attach- 
ment under  section  239  of  Code. 

Fourth.  As  the  plaintiff  may  prevail  upon  the  appeal  taken 
by  him  from  the  judgment  in  his  favor,  and  in  that  event 
recover  a  very  much  larger  sum  (for  which  the  security 
offered  by  defendant  was  manifestly  insufficient),  it  could 
never  have  been  intended  in  such  case  to  take  away  during 
the  pendency  of  the  appeal  the  only  security,  viz.  :  the  levy 
of  the  attachment,  for  the  payment  of  the  ultimate  judgment 
which  plaintiff  may  obtain. 

The  plaintiff  is  entitled  to  be  protected  by  the  continuance 
of  the  attachment  until  judgment  on  appeal  be  rendered; 
for  until  then  there  has  been  no  final  determination  of  the 
case  between  the  parties.  (Drake  on  Attachments,  3d  Ed., 
•  .§411;  Danforth  agt.  Carter,  4  loiva,  230;  Capcrton  agt. 
McCorJde,  5  Grattan,  177  ;  Shcrrod  agt.  Davis,  17  Ala. 
312  ;  see  also  Bennett  agt.  Brotcn,  31  Barb.  158  ;  Bennett 
agt.  Brown,  20  N.  Y.  R.  99  ;  as  to  words  "if  defendant  re- 
cover judgment  ,"  under  §  230  of  Code) 

The  COURT  reversed  the  order  appealed  from,  and  dis- 
charged the  attachment  on  defendant  paying  the  amount  of 
the  judgment  within  five  days  —  saying,  that  "judgment," 
as  defined  in  the  sections  of  the  Code  relating  to  provisional 
remedies,  meant  "  a  final  determination  of  the  rights  of  the 
parties  to  the  action,"  and  that  the  pendency  of  the  appeal 
from  the  judgment  did  not  affect  the  rights  of  the  defendant 
to  have  the  attachment  discharged.  No  written  opinion  was 
given. 
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SUPREME  COURT. 
HENRY  BIGELOW,  appellant,  agt.  PETER  DUNN,  respondent. 

A.  justice  of  the  peace  has  the  power  and  may  amend  a  complaint,  at  any  time  before 
irial,  by  substituting  one  form  of  action  for  another. 

Erie  General  Term,  September,  1868. 

Before  DANIELS,  MARVIN,  DAVIS  and  BARKER,  Justices. 

APPEAL  from  judgment  of  Wyoming  county  court,  revers- 
ing a  judgment  recovered  by  the  plaintiff  before  a  justice  of 
the  peace. 

E.  E.  HARDING,  for  appellant. 
R.  OLNEY,  for  respondent. 

By  the  cottrt,  DANIELS,  J.  Upon  the  return  of  the  sum- 
mons, when  the  parties  appeared  before  the  justice,  the  plain- 
tiff complained  of  the  defendant  for  inducing  him  to  pur- 
chase an  ox,  by  means  of  certain  alleged,  false  and  fraudulent 
representations.  When  the  parties  again  appeared  before 
the  justice,  the  plaintiff  asked  leave  to  amend  his  complaint, 
by  changing  it  from  an  action  for  fraudulent  representations 
to  an  action  for  a  breach  of  warranty.  And  that  change 
the  justice  allowed  to  be  made,  notwithstanding  the  objec- 
tion of  the  defendant.  If  the  justice  had  no  power  to  allow 
this  change  to  be  made,  that  of  itself,  furnished  a  sufficient 
reason  for  the  reversal  of  the  judgment  afterwards  rendered 
by  the  justice. 

The  application  for  the  amendment  of  the  complaint,  was 
made  upon  the  adjourned  day,  before  the  trial  of  the  cause 
had  been  commenced.  This  circumstance  is  a  very  import- 
ant one,  because  it  distinguishes  this  case  from  those  of  Han- 
som agt.  Wetmore  (39  Barb.  104),  Wliitcomb  agt.  Hunger- 
ford  (42  Barb.  177),  and  Walter  agt.  Bennett  (16  N.  Y.  E. 
250).  After  the  trial  of  a  cause  has  been  commenced,  the 
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power  of  courts  over  the  amendment  of  the  pleadings  is  of  a 
very  limited  and  restricted  character.  But  before  the  trial 
has  begun,  it  is  as  complete  and  ample  as  the  nature  of  the 
case,  and  the  proper  administration  of  justice  can  well  require 
it  to  be.  Then  in  courts  of  record  the  pleadings  upon  spe- 
cial motion  made  for  that  purpose,  may  be  changed  and 
amended  in  all  respects,  as  the  nature  of  the  action  in  which 
they  are  made,  may  properly  require  them  to  be.  And  this 
power  under  the  former,  as  well  as  the  present  system  of 
practice,  has  been  possessed  in  common  with  those  courts, 
by  the  courts  of  justices  of  the  peace.  (Brace  agt.  Benson, 
10  Wend  214;  HosJier  agt.  Laivrence,  4  Demo,  419;  Col- 
vin  agt.  Cowdm,  15  Wend.  557  ;  Troy  and  Boston  Railroad 
Co.  agt.  Tibbits,  11  How.  168;  Doughty  agt.  Crozier,  9  Abb. 
411.) 

Instead  of  being  restricted,  it  has  been  enlarged,  and  ren- 
dered more  comprehensive  by  the  very  general  provision  con- 
tained in  the  Code  upon  this  subject.  By  that  provision  it 
is  declared,  that  pleadings  may  be  amended  at  any  time 
before  the  trial,  when  substantial  justice  will  be  promoted 
by  the  amendment  (§  64,  sub.  11).  So  far  as  this  subdivis- 
ion relates  to  amendments  before  the  trial,  it  is  unqualified 
and  unrestricted,  except  that  the  power  must  be  exercised 
for  the  promotion  of  substantial  justice.  In  that  state  of  the 
case  it  is  broad  enough  to  allow  the  complaint  to  be  so 
amended,  as  to  change  it  from  one  to  a  different  form  of 
action.  There  is  greater  need  of  such  a  power  in  justices' 
courts,  than  there  is  in  courts  of  record,  for  mistakes  are 
more  liable  to  be  made  in  them  requiring  the  exercise  of  it 
than  they  are  where  the  pleadings  are  carefully  prepared  by 
those  who  are  accustomed  to  draw  them.  Many  cases  must 
arise  where  the  absence  of  such  authority  would  be  produc- 
tive of  very  great  inconvenience,  as  well  as  positive  injustice. 
The  power  is  essential  to  the  complete  administration  of  jus- 
tice, and  under  the  general  language  of  the  Code  upon  the 
subject,  there  is  no  good  reason  for  supposing  that  justices' 
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courts  were  not  designed  to  possess  and  exercise  it.  The 
denial  of  it  would  be  unjust  to  the  plaintiff,  without  being 
productive  of  any  benefit  to  the  defendant.  Many  cases 
occur  in  these  courts,  where  from  ignorance  or  inadvertence, 
a  form  of  complaint  is  adopted  that  is  entirely  inappropriate 
to  the  merits  of  the  plaintiff's  right  of  action,  in  which  with- 
out such  authority  for  the  correction  of  the  mistake  the 
party  affected  by,  it  would  be  compelled  to  discontinue  and 
commence  a  new  suit.  In  some  cases  of  that  kind  the  cause 
of  action  itself  might  be  in  the  meantime,  extinguished  by 
means  of  the  statute  of  limitations,  while  in  all,  it  would  be 
the  occasion  for  unnecessary  vexation,  delay  and  expense. 
There  is  no  good  ground  for  supposing,  after  the  very  gen- 
eral provision  made  for  amendments  before  the  trial,  that  the 
legislature  intended  that  parties  should  be  exposed  to  losses 
and  embarrassments  of  this  nature  on  account  of  a  mere  mis- 
take in  pleading.  No  difficulty  can  be  found  in  the  way  of 
the  exercise  of  this  authority.  For  the  defendant  can  be 
fully  protected  by  requiring  the  plaintiff  to  consent  to  an 
adjournment  as  a  condition  of  the  amendment,  and  by  the  jus- 
tice imposing  such  terms  upon  him  by  way  of  costs  as  will 
re-imburse  the  expenditures  made  by  the  defendant  in  pre- 
paring for  the  trial  of  the  action.  In  any  view  that  can  be 
taken  of  this  subject,  the  justice  was  right  in  allowing  the 
complaint  to  be  amended. 

The  evidence  was  sufficient  to  justify  the  conclusion,  as  a 
matter  of  fact,  that  the  defendant  warranted  the  ox.  The 
defendant  represented  him  to  be  a  good  one,  and  that  he 
would  do  the  plaintiff  a  good  summer's  work.  And  it  was 
for  the  justice  to  decide,  under  all  the  circumstances  of  the 
case,  whether  this  was  intended  and  accepted  as  a  warranty 
(1  Waifs  Law  and  Practice,  518-521,  and  cases  cited).  Upon 
this  requiring  the  justice  found  for  the  plaintiff,  and  the  court 
upon  appeal,  could  not  properly  reverse  the  judgment  because 
it  differed  from  him  as  to  the  mere  force  of  the  evidence.  The 
judgment  of  the  justice  was  right  under  his  views  of  the 
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evidence,  and  it  should  not  have  been  reversed  by  the  county 
court.  The  judgment  of  that  court  should,  therefore,  be 
reversed,  and  that  of  the  justice  affirmed. 


ULSTER  COUNTY  COURT.  • 
WHITING  WEEKS,  respondent,  agt.  PHILIP  STROBLE,  appellant. 

A  defendant,  in  pleading  title  to  land  in  a  justice's  court,  is  not  restricted  to  inter- 
posing it  at  the  time  of  joining  issue,  as  required  by  the  Revised  Statutes,  but 
may,  under  the  Code,  put  in  his  answer  of  title  and  undertaking  afterwards. 

October  Term,  1868. 

THE  justice  issued  his  summons  in  this  action  March  28th, 
1867,  returnable  April  7th,  1868.  The  summons  having 
been  duly  served,  the  parties  appeared  on  the  return  day  and 
joined  issue.  The  complaint  was  for  trespass  upon  the 
plaintiff's  close  and  premises.  The  answer  was  a  general 
denial.  The  cause  was  then  adjourned  by  consent  to  April 
8th,  the  next  day.  On  the  adjourned  day  the  parties  again 
appeared,  and  the  defendant  moved  for  leave  to  amend  his 
answer  by  pleading  title  to  the  lands  upon  which  the  alleged 
trespass  was  committed,  and  offered  the  necessary  undertak- 
ing. The  justice  denied  the  motion  on  the  ground  that  the 
answer  of  title  should  have  been  made  at  the  joining  of  issue, 
and  could  not  be  interposed  afterwards. 

The  defendant  then  demurred  to  the  complaint  for  not 
being  sufficiently  specific  in  describing  the  premises  and 
locating  the  same. 

The  justice  sustained  the  demurrer  and  directed  the  com- 
plaint to  be  amended.  The  plaintiff'  excepted  to  the  ruling, 
but  amended  his  complaint  as  directed.  The  defendant  then 
renewed  his  motion  for  leave  to  amend  his  answer  by  plead- 
ing title,  and  to  file  an  undertaking. 

The  justice  again  denied  the  motion  on  the  same  grounds, 
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and  the  defendant  duly  excepted  on  both  occasions,  to  his 
rulings. 

The  cause  was  then  tried  and  judgment  was  rendered  for 
the  plaintiff  for  five  dollars  damages  and  costs.  The  defend- 
ant now  appeals  to  this  court. 

J.  E.  VAN  ETTEN,  for  respondent. 
F.  L.  WESTBROOK,  for  appellant. 

SCHOONMAKER,  County  J.  The  only  point  presented  in 
this  case,  is  whether  a. defendant  can  interpose  an  answer 
of  title  to  real  property  before  a  justice  after  issue  joined, 
and  on  an  adjourned  day.  The  statute  on  this  subject  before 
Code,  was  as  follows  : 

"  In  every  action  where  the  title  to  lands  shall  in  any  wise, 
come  in  question,  the  defendant  at  the  time  when  he  is 
required  to  join  issue,  and  not  after,  may  plead  specially  any 
plea  showing  that  the  title  of  lands  will  come  in  question," 
&c.  (2  Rev.  Stat.j  2d  ed.  16S,  §  59.)  The  next  section  pro- 
vided, that  "  at  the  time  of  tendering  such  plea,"  &c.,  the 
defendant  should  enter  into  a  bond,  &c. 

The  Code  on  this  subject  has  the  following  provisions, 
(§  55) :  il  In  every  action  brought  in  a  court  of  justice  of  the 
peace,  when  the  title  to  real  property  shall  come  in  question, 
the  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  any  matter  showing  that  such 
title  will  come  in  question,"  &c. 

Sec.  56.  "  At  the  time  of  answering,  the  defendant  shall 
deliver  to  the  justice  a  written  undertaking,"  &c. 

Sect.  64,  sub.  11.  "The  pleadings  maybe  amended  at 
any  time  before  the  trial,  or  during  the  trial,  or  upon  appeal, 
when  by  such  amendment  substantial  justice  will  be  pro- 
moted." Then  follows  a  provision  in  regard  to  an  adjourn- 
ment, and  also  the  imposition  of  terms  to  be  paid  to  the 
adverse  party. 

A  comparison  of  these  statutes,  can  leave  no  doubt  in 
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regard  to  the  legislative  intent.  Under  the  old  statute,  a 
defendant  ''at  the  time  when  he  is  required  to  join  issue" 
(which  by  §  47,  was  "at  the  time  of  the  first  appearance  of 
the  parties  before  the  justice")  "and  not  after f  might  plead 
title.  Plere  was  a  clear  and  positive  restriction. 

But  the  Code  contains  no  such  prohibition.  An  answer  of 
title  to  real  property  is  under  no  more  disabilities  than  any 
other  defense. 

The  language  of  section  56,  "  at  the  time  of  answering," 
which  has  reference  entirely  to  an  undertaking,  and  not  to 
the  answer  itself,  cannot  be  strained  so  as  to  limit  the  time 
to  answer  by  pleading  title  to  the  joining  of  issue.  The 
natural  and  rational  meaning  is  that  at  the  time  of  making 
an  answer  of  title,  an  undertaking  shah!  be  given,  whatever 
"  time  "  in  the  action  that  may  be. 

I  think  it  quite  clear  that  if  the  legislature  had  intended 
to  restrict  the  right  of  a  defendant  to  plead  title  to  the  join- 
ing of  issue  on  the  first  appearance  of  the  parties  before  the 
justice,  the  prohibition  of  the  old  statute  would  have  been 
retained  in  the  Code.  The  omission  of  any  such  prohibition 
can  mean  nothing  else  than  that  an  answer  can  be  amended 
by  pleading  title,  as  well  as  in  any  other  respect. 

And  the  reasons  for  such  an  amendment  are  quite  as  strong 
as  can  be  urged  for  any  other.  To  allow  a  defendant  to 
amend  his  answer  by  setting  up  payment,  a  counter-claim, 
the  statute  of  limitations,  or  any  of  the  numerous  defenses  in 
discharge  of  a  defendant,  and  deny  his  right  to  plead  title, 
when  the  judgment  of  a  justice  might  conclude  him  in  regard 
to  the  title  to  his  homestead  or  his  farm,  would  be  grossly 
unjust. 

If  the  defendant  delay  to  make  his  plea  of  title  after  the 
joining,  of  issue,  the  justice  can  protect  the  plaintiff'  by 
imposing  costs  as  the  condition  of  the  amendment.  But  the 
right  to  make  the  amendment  ought  in  all  reason  to  exist, 
and  in  my  judgment  is  clearly  allowed  by  the  statute. 

I   attach  no  importance  to  the   demurrer  and  amended 
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complaint  in  this  action,  as  the  justice  erred  in  entertaining 
the  demurrer  when  it  was  offered. 

I  consider  the  refusal  of  the  parties  to  receive  the  plea  of 
title  and  undertaking  to  have  been  error,  and  the  judgment 
must,  therefore,  be  reversed. 
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SUPREME  COURT. 

WILLIAM  S.  TOOLE  and  BENJAMIN  D.  LEFEVRE  agt.  DOMINGO 
DE  GOICOURIA. 

An  order  of  arrest  cannot  be  maintained  in  an  action,  on  contract,  upon  allegations 
that  defendant  is  about  removing  from  the  state  with  intent  to  defraud  his  cred- 
itors, and  that  he  fraudulently  withholds  and  conceals  his  property  with  a  like 
intent. 

A  motion  to  vacate  an  order  of  arrest  may  be  made  after  an  inquest  has  been  taken 
against  defendant,  and  is  in  conformity  with  the  requirement  of  the  Code, — that 
the.  motion  be  made  at  any  time  before  judgment — for  l;the  judgment  is  not  perfect 
until  entered  in  the  judgment  book."  (Per  INGRAHAM,  J.,  at  special  term. ) 

General  Term,  First  District,  January,  1868. 

Before  BARNARD,  INGRAHAM  and  SUTHERLAND,  Justices. 

MOTION  to  vocate  an  order  of  arrest. 

JOHN  B.  STEVENS  and  A.  R.  DYETT,  for  respondents. 
F.  R.  COUDERT,  for  appellant. 

(Cited  JBrodsJcy  agt.  Ihms,  25  How.  471.) 

This  was  an  action  brought  to  recover  the  sum  of  $2,613.07 
of  the  defendant,  as  acceptor  of  a  bill  of  exchange  for  that 
amount. 

After  the  action  had  been  at  issue  for  some  time,  the  plain- 
tiff obtained  an  order  of  arrest  against  the  defendant  on  the 
ground  that  he  was  about  to  leave  the  country,  and  that  he 
had  concealed  his  property  with  intent  to  defraud  his  cred- 
itors ;  and  subsequently  took  an  inquest  because  an  affidavit 
of  merits  had  not  been  filed  and  served. 

After  the  inquest  had  been  taken  and  while  further  pro- 
ceedings on  the  part  of  plaintiff  were  stayed  pending  a  motion 
to  open  the  same — the  defendant  moved  to  vacate  the  order 
of  arrest  upon  the  plaintiff's  affidavits. 

The  motion  was  argued  before  Judge  INGRAHAM,  on  the 
20th  November,  1867,  and  the  plaintiff  urged  the  preliminary 
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objection  that  the  motion  was  made  after  judgment,  an 
inquest  having  been  taken; — the  justice  decided  the  objec- 
tion insufficient — but  denied  the  motion  in  the  following 
language : 

Per  INGRAHAM,  J.  "The  judgment  is  not  perfect  until 
"entered  in  the  judgment  book." 

"  Upon  the  merits,  I  think  the  sufficiency  of  the  affidavits 
"  is  to  be  doubted,  but  as  there  are  some  decisions  holding 
"  them  to  be  sufficient,  I  shall  deny  this  motion,  leaving  the 
"  defendant  to  his  appeal  to  the  general  term." 

An  order  was  entered  denying  the  motion ;  the  defendant 
appealed  to  the  general  term ;  the  appeal  was  argued  at  the 
January  term,  1868,  before  BARNARD,  INGRAHAM  and  SUTH- 
ERLAND, Justices,  and  the  order  of  Judge  INGRAHAM,  at  special 
term  reversed,  no  opinions  being  written  as  the  judges  did  not 
reserve  their  decision. 
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SUPREME   COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  ERIE 
RAILWAY  COMPANY. 


It  is  the  duty  of  the  attorney  general,  under  §  405  of  the  Code,  whenever  he  shall 
have  reason  to  believe  that  any  of  the  acts  or  omissions  specified  in  that  section 
can  be  established  by  proof,  to  apply  to  the  court  for  leave,  and  upon  leave  grant- 
ed, to  bring  an  action  in  the  name  of  the  people  of  the  state,  for  the  purpose  of 
vacating  or  annulling  the  existence  of  a  corporation  (other  than  municipal),  in 
every  case  of  public  interest. 

An  action  cannot  be  maintained  under  the  Revised  Statutes,  relative  to  proceedings 
against  corporations  in  equity,  by  a  stockholder  against  the  corporation  and  its  trus- 
tees, to  restrain  the  trustees  from  exercising  any  powers  as  trustees,  and  for  the 
appointment  of  a  receiver  of  the  property  and  effects  of  the  corporation. 

No  mere  creditor  of  a  corporation  can  have  a  receiver  appointed  until  he  has  a  judg- 
ment and  execution  returned  unsatisfied. 

In  this  action  the  court  enjoin  the  defendant,  its  directors,  officers,  trustees  and 
agents  from  delivering  to  any  receiver  heretofore  appointed  in  other  actions  against 
the  defendant  by  stockholders,  possession  of  the  Erie  Railway  Company,  but  they 
are  required  to  deliver  possession  to  any  receiver  who  shall  be  appointed  in  this 
action. 

A  referee  is  also  appointed  to  thoroughly  examine  into  the  transactions,  affairs  and 
rendition  of  all  actions  affecting  the  Erie  Railway  Company  and  the  directors 
thereof,  with  instructions  to  report  to  this  court  with  all  convenient  speed.  The 
directors  of  the  defendant,  in  the  meantime,  being  forbidden  from  exercising  any 
doubtful  powers  or  authority  without  the  sanction  of  this  court,  and  from  issuing 
any  new  convertible  bonds  of  the  Railway  Company  and  trom  converting  any 
bonds  of  the  company  into  stock  thereof. 


Broome  Special  Term,  December  1,  186S. 

THIS  action  was  brought  by  the  Attorney  General  upon 
leave  granted  by  a  justice  of  this  court,  residing  in  the  first 
district,  pursuant  to  section  430  of  the  Code  of  Procedure. 
The  attorney  general  was  directed  to  bring  the  action  in 
Broome  County  where  a  special  term  of  the  court  was  in 
session.  It  was  brought  for  the  purpose  of  vacating  or 
annulling  the  existence  of  the  defendant  as  a  corporation. 

The  plaintiffs  (upon  an  order  to  show  cause  granted  at  a 
special  term  in  another  district)  made  a  motion  for  an  injunc- 
tion and  receiver. 
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Mr.  HAMMOND,  Deputy  Attorney  General,  and  Mr.  RED- 

FIELD  for  the  people. 
Mr.  SHEARMAN  and  Others  for  defendant. 

BALCOM,  J.  This  action  is  brought  by  the  attorney  general 
in  the  name  of  the  people  of  the  state,  on  leave  granted  by 
a  justice  of  this  court.  The  place  of  trial  is  Broome 
County. 

The  action  is  authorized  by  section  430  of  the  Code, 
Trhich  provides,  among  other  things,  that  an  action  may  be 
brought  by  the  attorney  general,  in  the  name  of  the  people 
of  the  state,  on  leave  granted  by  the  supreme  court,  or  a 
judge  thereof,  for  the  purpose  of  vacating  the  charter  or 
annulling  the  existence  of  a  corporation,  other  than  munici- 
pal, whenever  such  corporation  shall  do  or  omit  to  do  cer- 
tain acts  ;  among  which  are  these  :  1.  Offend  against  any 
of  the  provisions  of  the  acts  creating,  altering  or  renewing 
such  corporation  ;  or  2.  Violate  the  provisions  of  any  law 
by  which  such  corporation  shall  have  foreited  its  charter  by 
abuse  of  its  powers  ;  or  5.  See  sub.  5,  §  430  of  Code.  When- 
ever it  shall  exercise  a  franchise  or  privilege  not  conferred 
upon  it  by  law. 

This  section  makes  it  the  duty  of  the  attorney  general, 
whenever  he  shall  have  reason  to  believe  that  any  of  the 
acts  or  omissions  specified  therein  can  be  established  by 
proof,  to  apply  for  leave,  and  upon  leave  granted,  to  bring 
the  action  in  the  manner  I  have  mentioned,  for  the  purpose 
of  vacating  or  annulling  the  existence  of  a  corporation,  in 
every  case  of  public  interest. 

Sufficient  facts  are  alleged  in  the  complaint  to  warrant  the 
bringing  of  the  action,  and  they  have  not  yet  been  contro- 
verted by  affidavits  or  an  answer. 

The  complaint  shows  that  actions  have  been  commenced 
againgt  the  defendant  and  its  directors  by  stockholders  of  the 
defendant,  in  which  actions  two  different  receivers  have  been 
appointed  at  special  terms  of  this  court  in  the  first  district, 
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and  one  of  such  receivers  has  also  been  appointed  receiver 
by  Judge  BLATCHFORD  of  the  United  States  district  court  in 
the  city  of  New  York. 

The  general  term  of  this  court  in  the  first  district,  held  in 
in  Howe  agt.  Dcud  and  others  (43  Barb.  504),  that  the  visi- 
torial  powers  conferred  upon  the  court  of  chancery  by  the 
Revised  Statutes,  relative  to  proceedings  against  corporations 
in  equity,  can  only  be  exercised  by  the  supreme  court  on  an 
application  made  at  the  instance  of  the  attorney  general,  or 
of  a  creditor  of  the  corporation,  or  of  a  director  or  other  offi- 
cer having  a  general  superintendence  of  its  concerns  ;  and 
that  an  action  cannot  be  maintained  under  the  statute  by  a 
stockholder  against  the  corporation  and  its  trustees,  to  restrain 
the  trustees  from  exercising  any  powers  as  trustees,  and  for 
the  appointment  of  a  receiver  of  the  property  and  effects  of 
the  corporation.  That  case  holds  that  trustees  may  be 
restrained  in  such  an  action  from  doing  illegal  acts,  but  that 
the  supreme  court  cannot  entertain  such  an  action  brought 
by  a  stockholder  and  appoint  a  receiver  therein,  under  its 
general  powers. 

I  take  it  to  be  clear  that  no  mere  creditor  of  a  corporation 
can  have  a  receiver  appointed  until  he  has  a  judgment  and 
an  execution  returned  unsatisfied. 

I  must  regard  the  decision  in  Hoive  agt.  Deuel  and  others 
(supra),  controlling  authority,  that  no  receiver  of  the  defend- 
ant or  of  its  property  arid  effects  should  be  appointed  in  an 
action  brought  by  a  stockholder  or  stockholders  of  the  com- 
pany ;  and  I  cannot  avoid  the  conclusion  that  the  orders 
appointing  receivers  in  such  actions  have  been  hastily  made, 
and  they  will  be  reversed  by  the  general  term  of  this  court, 
to  which,  I  understand,  appeals  have  been  taken,  unless  the 
general  term  shall  overrule  its  own  decision  in  the  case  cited, 
which  is  supported  in  some  respects  by  the  decision  of  the 
court  of  appeals  in  Robertson  agt.  Bullions  (1  Kern.  243  and 
252). 

If  a  receiver  can  be   properly  appointed  in   an   action 
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brought  by  a  stockholder,  as  such,  ten  thousand  stockhold- 
ers may  bring  ten  thousand  different  actions  against  the  rail- 
way company  and  obtain  an  order  in  each  of  them  appoint- 
ing a  receiver.  Such  a  state  of  things  would  afford  a  rich 
harvest  for  lawyers  and  receivers,  especially  if  different  per- 
sons should  be  appointed  receiver ;  but  it  would  bring  woe 
upon  the  stockholders  and  creditors  of  the  company. 

The  appointment  of  a  receiver  by  Judge  BLATCHFORD  was 
made  in  an  action  brought  by  a  stockholder  of  the  railway  com- 
pany ;  and  his  order  is  in  conflict  with  the  case  of  Howe  agt. 
Deuel  (supra),  and  must  be  regarded  as  improvidently 
granted. 

I  am,  therefore,  of  the  opinion  it  is  my  duty  to  enjoin  the 
defendant,  its  directors,  officers,  trustees  and  agents  from 
delivering  to  any  such  receiver  possession  of  the  Erie  Rail- 
way, or  of  any  of  the  property  and  effects  of  the  Erie  Rail- 
way Company,  but  they  will  be  required  to  deliver  posses- 
sion to  any  receiver  who  shall  be  appointed  in  this  action. 

It  is  conceded  that  a  receiver  may  be  appointed  in  this 
action,  and  the  authorities  so  hold.  But  ought  a  receiver  to 
be  appointed  before  the  defendant  answers  the  complaint,  or 
has  had  reasonable  time  to  controvert  the  allegations  therein 
by  affidavits  ? 

The  interests  involved  in  this  action  are  of  the  greatest 
magnitude,  and  the  greatest  care  should  be  exercised  in 
respect  to  them.  I,  therefore,  hesitate  about  appointing  a 
receiver  in  this  action  at  the  present  time.  An  order  for  that 
purpose  would  imply  that  the  defendant's  charter  should  be 
vacated  and  the  existence  of  the  defendant  as  a  corporation 
annuled. 

I  think  the  court  should  have  more  specific  information 
than  is  contained  in  the  complaint  before  making  an  abso- 
lute order  appointing  a  receiver  in  the  action.  I  shall,  there- 
fore, appoint  a  referee  to  thoroughly  examine  into  the  trans- 
actions, affairs  and  condition  of  the  defendant,  the  character 
and  condition  of  all  actions  affecting  the  Erie  Railway 
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Company  and  the  directors  thereof,  with  instructions  to 
report  to  this  court  with  all  convenient  speed. 

But  the  directors  of  the  defendant  should  be  forbidden  and 
enjoined  in  the  meantime  from  exercising  any  doubtful  pow- 
ers or  authority  without  the  sanction  of  this  court,  and  from 
issuing  any  new  convertible  bonds  of  the  railway  company, 
and  from  converting  any  bonds  of  the  company  into  stock 
thereof. 

I  ought  to  add  another  reason,  which  influences  me  to 
refuse  at  present  to  appoint  a  receiver  in  this  action  ;  and 
that  is,  the  enormous  fees,  costs  and  expenses  that  would  be 
incurred  by  a  receiver  taking  possession  of  the  Erie  Railway 
and  its  property  and  effects.  Of  course  if  anything  new 
should  at  any  time  be  developed,  absolutely  requiring  the 
immediate  appointment  of  a  receiver  herein,  the  court  would 
not  hesitate  to  appoint  one. 

I  trust  the  adoption  of  the  foregoing  views  in  an  order  in 
this  action,  will  protect  the  interests  of  the  public,  and  of 
all  persons  who  have  an  interest  in  a  faithful  and  economical 
management  of  the  Erie  Railway  Company,  and  bring  to 
light  the  transactions  of  the  directors  of  the  company,  so 
whatever  of  blame  or  dishonesty  may  exist,  will  rest  upon 
the  individuals  guilty  of  it,  and  not  be  shared  by  any  who 
have  so  conducted  themselves  as  to  be  worthy  of  the  trust 
confided  to  them  by  the  stockholders. 

The  following  order  was  agreed  upon  by  counsel  and 
entered,  pursuant  to  the  foregoing  opinion  : 

At  a  special  term  of  the  supreme  court  of  the  state  of  New 
York,  held  at  the  court  house  in  the  city  of  Binghamton,  in 
the  county  of  Broome,  this  first  day  of  December,  1868  : 
Present,  the  Hon.  RANSOM  BALCOM,  Justice.  The  People  of 
the  State  of  New  York  agt.  The  Erie  Railivay  Company.  On 
reading  and  filing  the  complaint  in  this  action,  duly  verified, 
the  order  of  a  justice  of  this  court,  granting  leave  to  the 
attorney  general  to  bring  this  action,  an  order  upon  the 
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defendant  to  show  cause  why  an  injunction  should  not  be 
granted  and  a  receiver  appointed ;  and  after  hearing  the 
attorney  general  for  the  motion,  and  Mr.  Shearman  of  coun- 
sel for  the  defendant  in  opposition  thereto,  it  is  ordered  that 
the  defendant,  its  trustees,  agents  and  servants,  the  president, 
directors  and  other  officers  of  said  defendant,  are  and  each 
and  every  of  them  is  hereby  enjoined  and  forbidden  from 
transferring  and  delivering  possession  of  the  defendant's  rail- 
road, or  any  of  the  property,  books,  papers  or  effects  of  the 
defendant,  or  held  in  trust  for  it,  to  any  receiver  or  any  per- 
son claiming  to  be  a  receiver,  other  than  such  a  receiver  as 
may  be  appointed  in  this  action ;  and  the  directors  of  the 
defendant,  the  Erie  Railway  Company,  are  hereby  enjoined 
from  refusing  or  neglecting  safely  to  keep  said  property  and 
effects  for  the  interests  of  all  concerned,  until  a  receiver  be 
appointed  in  this  action,  or  until  the  determination  of  this 
action.  And  said  directors  are  enjoined  from  neglecting  or 
omitting  to  run  the  Erie  Railway,  and  control  and  manage 
the  property,  concerns  and  affairs  of  the  Erie  Railway  Com- 
pany, until  a  receiver  be  appointed  in  this  action,  or 
until  the  determination  of  this  action.  But  said  directors 
are  forbidden  and  enjoined  in  the  meantime  from  exercising 
any  doubtful  powers  or  authority  without  the  sanction  of 
this  court,  and  from  issuing  any  new  convertible  bonds  of 
the  company,  and  from  converting  any  bonds  of  the  company 
into  stock  thereof.  And  to  enable  the  court  to  decide  intel- 
ligently whether  the  Erie  Railway  Company  shall  be  put 
under  the  control  of  a  receiver,  Giles  W.  Hotchkiss,  esq.,  of 
the  city  of  Binghamton,  is  hereby  appointed  a  referee  to 
thoroughly  examine  into  the  transactions,  affairs  and  condi- 
tion of  said  company,  and  the  character  and  condition  of  all 
actions  affecting  the  Erie  Railway  Company  and  the  direc- 
tors thereof,  and  to  report  to  this  court  with  all  convenient 
speed,  and  file  his  report,  with  the  evidence  taken  by  him, 
in  the  office  of  the  clerk  of  this  court  in  the  city  of  Bing- 
hamton. And  said  referee  is  authorized  and  empowered  to 
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examine  the  books  and  papers  of  the  Erie  Railway  Company, 
and  to  examine  on  oath  any  persons  who  he  may  believe  to 
possess  knowledge  of  matters  material  to  the  question  refer- 
red to  him. 

J.  M.  JOHNSON,  Cleric. 
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COURT  OF  APPEALS. 

SAMUEL  W.  WRIGHT,  respondent,  agt.  JACOB  SAUNDERS, 
appellant. 

A  defendant  is  liable  in  damages  to  the  plaintiff  for  negligence  in  leaving  post-holes 
open  and  unprotected,  which  he  had  dug  for  a  fence  along  the  line  of  and  contig- 
uous to  the  street  opposite  his  premises,  whereby  the  plaintiff,  in  the  night  time  in 
passing  along  the  street,  stepped  into  one  of  the  holes  and  was  seriously  injured. 

Where  this  court  can  see  no  merits  in  an  appeal  which  comes  before  it,  they  will  add 
ten  per  cent  damages  to  the  judgment 

January  Term,  1867. 

APPEAL  from  a  judgment  for  plaintiff  on  report  of  a  referee, 
affirmed  at  general  term. 

F.  KERNAN,  for  appellant. 

HARDINE  &  BURROWS,  for  respondent. 

DAVIES,  Ch.  J.  This  action  is  to  recover  damages  for  the 
negligence  and  wrongful  acts  of  the  defendant,  in  having  dug 
post-holes  in  a  public  street,  in  the  village  of  St.  Johnsville, 
and  leaving  the  same  open  and  unguarded,  into  which  the 
plaintiff  stepped  in  the  night  time,  and  injured  his  limb. 
The  action  \vas  tried  before  a  referee,  who  gave  judgment 
for  the  plaintiff,  and  the  same  was  affirmed  at  the  general 
term. 

The  facts  found  by  the  referee  are  as  follows : 

First.  That  the  defendant,  in  the  month  of  November, 
1863,  owned  and  occupied  a  village  lot  in  the  village  of  St. 
Johnsville,  bounded  by  a  public  street  of  said  village,  used 
by  foot  passengers,  and  at  the  time  excavated  several  holes 
for  fence  posts  along  the  line  of  and  contiguous  to  said  street, 
one  of  which  extended  into  the  traveled  part  of  said  street, 
and  to  the  depth  of  two  and  one-half  feet. 

Second.  That   said   defendant,  after   digging  such  holes, 
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carelessly  and  negligently  omitted  to  cover  or  guard  the  same, 
and  omitted  to  to  use  any  means  to  warn  persons  passing 
along  the  said  street,  of  the  location  of  said  excavations. 

Third.  On  the  .21st  day  of  November,  1863,  the  plaintiff, 
while  passing  along  the  said  walk  of  said  street,  in  the  night 
time,  and  ignorant  of  said  excavation,  accidently  stepped  into 
the  same,  and  his  knee  was  thereby  greatly  injured,  and  the 
knee-pan  thereof  broken. 

Fourth.  The  said  plaintiff  suffered  damages,  by  reason  of 
expenses  for  medical  aid,  loss  of  time  and  incapacity  for  labor, 
to  the  amount  of  two  hundred  dollars,  from  the  said  acts  of 
the  said  defendant. 

Fifth.  The  plaintiff  did  not  contribute  by  any  fault  or  neg- 
ligence to  his  injury.  And  as  a  conclusion  of  law  the  referee 
found  that  the  acts  and  conduct  of  the  defendant  were  negli- 
gent and  careless,  and  produced  the  injury  to  the  plaintiff 
aforesaid,  and  that  the  plaintiff  was  entitled  to  recover  there- 
for the  said  sum  of  two  hundred  dollars. 

Judgment  was  therefore  given  for  the  plaintiff,  and  affirmed 
at  general  term. 

Upon  these  facts,  which  are  conclusive  upon  this  count, 
the  case  is  a  very  clear  one.  The  defendant's  liability  for  the 
injuries  caused  to  the  plaintiff  from  his  illegal,  careless  and 
negligent  acts,  is  unquestioned. 

It  needs  no  citation  of  authorities  to  demonstrate  it. 

No  exception  was  taken,  on  the  trial,  nor  insisted  on,  to 
the  admission  or  rejection  of  any  evidence.  It  follows  that 
the  judgment  should  be  affirmed,  with  costs  5  and  as  I  can 
see  no  merits  in  this  appeal,  I  suggest  an  affirmance  with  ten 
per  cent  damages. 

All  affirm. 
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COURT  OF  APPEALS. 
HENRY  W.  ROSEBROOKS  agt.  WILLIAM  B.  DINSMORE. 

Objections  to  the  pleadings  or  proofs  must  be  taken  on  the  trial  or  hearing,  to  be 
entitled  to  review  on  appeal. 

January  Term,  1SG7. 

APPEAL  from  an  order  of  general  term  term  granting  a  new 
trial. 

I 

SCRUGHAM,  J.  The  gravamen  of  the  action  is  the  loss  of 
the  property  through  the  negligence  of  the  defendant. 

The  agent  of  the  plaintiff's  assignor  had  the  right  to  demand 
and  receive  it,  when  he  applied  for  it  at  Sandy  Hook  ;  the 
property  was  not  then  in  transitu,  but  had  reached  its  desti- 
nation, as  the  contract  was  to  convey  it  to  Harper's  Ferry, 
or  to  the  defendant's  agency  nearest  or  most  convenient  to  it. 
Such  was  Sandy  Hook,  and  the  goods  could  not  at  that  time 
be  taken  further  by  the  defendant. 

The  agent  of  the  plaintiff's  assignor  was  authorised  by  the 
defendant's  agent  at  Harper's  Ferry  to  apply  for  the  ^oods  at 
Sandy  Hook. 

The  refusal  to  deliver  them  was  wrongful  and  its  result 
was  their  loss.  The  wrong  would  not  have  been  committed 
but  for  the  negligence  of  defendant  in  not  sending  a  proper 
way-bill. 

The  box  of  candies  was  delivered,  by  mistake  of  defend- 
ant's agent,  to  the  wrong  persons,  and  lost  to  plaintiff's 
assignor. 

There  can  be  no  doubt  of  this  loss  being  attributable  to 
defendant's  negligence. 

It  was  not  claimed  on  the  trial  that  the  case  proved,  varied 
from  that  pleaded ;  nor  was  any  of  the  evidence  objected  to 
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on  the  ground  that  it  did  not  correspond  with  the  allegations 
of  the  complaint. 

If  that  objection  had  then  been  taken,  the  referee  might  have 
permitted  an  amendment  of  the  complaint,  and  if  the  defend- 
ant alleged  surprise,  might  have  imposed  terms  to  prevent 
it.  It  was  late  for  the  defendant  to  be  surprised  after  report. 
The  order  granting  a  new  trial  should  be  reversed,  and  the 
judgment  entered  on  report  of  referee  affirmed. 

Judgment  accordingly. 
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SUPREME  COURT. 

HIRAM   C.   TANNER,   appellant   agt.   EUWIN  L.   MARSH, 
respondent. 

• 

Where  a  defendant  is  sued  in  a  justice's  conrt  by  short  summons,  as  a  non-resident 
of  the  county,  and  he  omits  to  appear  before  the  justice,  and  judgment  by  default 
is  rendered  against  him.  the  county  court  has  no  power,  on  appeal  and  upon  affi- 
davits showing  that  he  was  not  a  no n  resident  and  excusing  his  default,  to  merit 
the  justice's  judgment  as  upon  an  error  of  fact. 

An  "error  of  fact,"  has  quite  a  different  meaning  from  an  error  which  deprives  the 
justice  of  juristion  over  the  person  of  the  defendant,  by  issuing  the  wrong  process 
to  bring  him  into  court. 

Erie  General  Term,  November,  1S67. 

Before  DANIELS,  MARVIN  and  DAVIS,  Jitstices. 

THE  plaintiff  commenced  an  action  against  the  defendant 
in  a  justice's  conrt  of  Erie  county  by  a  short  summons,  which 
was  personally  served.  The  defendant  did  not  appear  before  the 
justice,  and  judgment  was  rendered  in  favor  of  the  plaintiff. 
The  defendant  appealed  from  the  judgment  to  the  county 
court  of  the  county  of  Erie.  And  that  court,  upon  affidav- 
its tending  to  excuse  the  defendant's  default,  and  tending  to 
show  that  at  the  time  when  the  summons  was  served,  he 
was  a  resident  of  the  county  of  Erie,  reversed  the  justice's 
judgment.  And  from  such  judgment  of  reversal,  the  plain- 
tiff appeals  to  this  court. 

L.  SPRING,  for  appellant. 

H.  THORNTON,  for  respondent. 

By  the  court,  DANIELS,  J.  The  county  court  reversed  the 
judgment  of  the  justice,  because  it  became  satisfied  from  the 
affidavits  produced  and  read  upon  the  hearing  in  that  court, 
that  the  defendant  was  a  resident  of  the  county  of  Erie  and 
could  not  therefore  be  sued  by  a  short  summons.  With  the 
correctness  of  this  conclusion,  this  court  upon  the  present 
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appeal,  has  nothing  whatever  to  do.  (Wavcl  agt.  Wiles,  24 
N.  Y.  E.  635.)  The  question  presented  for  its  consideration, 
is  whether  that  court  could  properly  reverse  the  justice's 
judgment  when  it  became  satisfied  from  the  affidavits,  that 
the  defendant  was  a  resident  of  Erie  county,  and  should 
therefore  have  been  sued  by  a  long  summons.  The  only 
authority  for  the  reversal  of  the  justice's  judgment  relied  upon 
by  the  defendant's  counsel,  is  that  which  section  36G  of  the 
Code  provides.  By  that  it  is  provided,  that  "if  the  appeal 
is  founded  on  an  error  in  fact  in  the  proceedings,  not  affect- 
ing the  merits  of  the  action,  and  not  within  the  knowledge 
of  the  justice,  the  court  may  determine  the  alleged  error  in 
fact  on  affidavits,  and  may  in  its  discretion,  inquire  into  and 
determine  the  same  upon  examination  of  the  witnesses." 
This  proceeding  is  not  confined  to  cases  where  the  defendant 
fails  to  appear  before  the  justice,  but  it  extends  to  all  cases. 
Where  an  error  in  fact  not  affecting  the  merits  of  the  action, 
and  not  within  the  knowledge  of  the  justice,  may  have  inter- 
vened in  the  course  of  the  proceedings  in  the  action.  For 
errors  of  this  nature,  whenever  they  may  be  established, 
either  by  affidavits  or  by  the  examination  of  witnesses,  the 
county  court  is  authorized  by  the  preceding  portion  of  the 
section  referred  to,  to  reverse  the  justice's  judgment.  The 
Code  itself  has  not  undertaken  to  declare  what  the  errors  of 
fact  are,  for  which  the  judgments  of  justices  may  be  thus 
reversed.  If  they  are  to  include  all  questions  of  fact  which 
may  arise  in  actions  in  justices  courts,  not  within  the  knowl- 
edge of  the  justice,  affecting  the  regularity  of  the  proceed- 
ings, then  a  multitude  of  questions  are  brought  within  the 
jurisdiction  and  determination  of  the  county  court  upon  affi- 
davits, which  previous  to  the  enactment  of  the  Code  of  Pro- 
cedure, were  very  differently  disposed  of.  These  questions 
are  often  of  such  a  nature,  as  to  render  them  the  proper  sub- 
jects of  pleading,  and  trial  in  the  ordinary  course  of  proceed- 
ing in  an  action.  And  when  so  disposed  of  the  party  con- 
ceiving himself  aggrieved,  is  entitled  to  have  them  reviewed 
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by  appeal  by  the  appellate  tribunals  provided  by  law.  This 
is  an  important  right  which  parties  to  legal  proceedings 
should  not,  without  good  reason  for  it,  be  deprived  of.  No 
such  reason  exists  in  the  present  instance,  because  the  legis- 
lature have  not  provided  that  the  terms  used  in  this  section 
of  the  Code,  shall  receive  so  great  a  latitude  of  construction, 
as  to  render  them  productive  of  that  result.  Previous  to  the 
enactment  of  the  Code,  these  terms  "  error  in  fact,"  had 
acquired  a  definite  legal  signification.  And  they  included 
cases  where  the  action  had  been  prosecuted  or  defended  by  a 
married  woman,  or  by  an  infant,  for  whom  no  next  friend  or 
guardian  had  been  appointed,  and  cases  where  parties,  wit- 
nesses and  jurors  misconducted  themselves  to  the  prejudice 
of  the  party  against  whom  the  judgment  was  recovered. 
(2  BurriWs  Prac.  152 ;  Harvey  agt.  PicJcett,  15  John.  87  j 
Camp  agt.  Bennett,  ]  6  Wend.  48.)  In  these  cases,  and  per- 
haps others  of  the  same  general  nature,  the  party  defeated 
in  the  action  could,  by  the  practice  existing  before  the  adop- 
tion of  the  Code,  allege  the  disability,  or  misconduct  relied 
upon  as  error  in  fact.  And  if  that  was  denied,  an  issue  of  fact 
was  found,  which  the  law  required  to  be  tried  and  determ- 
ined by  a  jury.  (2  BurriWs  Prac.  152-154.)  This  formed 
a  complicated,  troublesome  and  expensive  proceeding,  entirely 
unadapted  to  the  inconsiderable  amounts  forming  the  sub- 
jects of  controversies  brought  before  justices  of  the  peace. 
This  proceeding,  it  was  the  object  of  the  Code  to  abolish 
when  the  error  in  fact  arose  in  actions  pending  in  justices' 
courts,  and  to  substitute  for  it  a  hearing  in  the  county  court 
upon  affidavits  or  the  examination  of  witnesses.  In  doing  this 
it  was  not  the  object  of  the  law  to  extend  the  legal  significa- 
tion of  the  terms  used,  but  to  provide  a  new  and  simple  pro- 
ceeding for  ascertaining  and  correcting  such  errors  as  were 
not  within  the  knowledge  of  the  justice,  and  were  included 
in  the  legal  comprehension  of  the  terms  "  error  in  fact." 

This  conclusion  is  in  conformity  with  the  settled  rule 
applied  to  the  construction  of  statutes,  making  use  of  terms 
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which  have  previously  acquired  a  definite  legal  or  technical 
signification.  Such  terras  when  they  are  made  use  of  by 
the  legislature  in  the  enactment  of  laws,  are  presumed  to 
have  been  used  according  to  their  previous  legal  acceptation, 
where  nothing  warranting  a  different  conclusion  is  contained 
in  the  statute.  (Scdgwick  on  Stat.  and  Const.  Latv, 
201-265.)  And  there  is  nothing  in  the  Code  that  will  jus- 
tify the  supposition  that  these  terms  were  used  in  any  differ- 
ent sense  in  this  instance. 

According  to  this  construction  of  this  section  of  the  Code, 
which  it  is  manifest,  is  the  one  that  should  be  given  to  it, 
this  portion  of  it  did  not  include  the  controversy  presented 
by  the  appeal  to  the  county  court  in  this  action.  And  that 
court,  therefore,  should  not  have  reversed  the  justice's  judg- 
ment for  the  cause  shown  by  the  affidavits. 

Where  the  defendant  fails  to  appear  before  the  justice,  a 
different  proceeding  is  provided  for  the  purpose  of  relieving 
him  from  his  default,  by  the  succeeding  portion  of  this  sec- 
tion of  the  Code.  Under  that  portion  of  the  section,  the 
judgment  of  the  justice  is  not  to  be  be  reversed.  But  when 
it  is  shown  by  the  affidavits  served  on  the  part  of  the  appel- 
lant, or  otherwise,  that  manifest  injustice,  has  been  done, 
and  the  default  is  satisfactorily  excused,  the  county  court,  in 
its  discretion,  may  set  aside  or  suspend  the  judgment,  and 
order  a  new  trial  before  the  justice  who  rendered  the  judg- 
ment, or  some  other  justice  in  the  same  county  (<§>  306  of  the 
Code).  This  is  the  provision  which  should  have  been  applied 
to  the  disposition  of  this  case  when  it  was  before  the  county 
court,  and  not  that  providing  for  the  correction  of  errors  in 
fact.  Then  the  defendant  would  have  been  afforded  an 
opportunity  to  appear  in  the  action  before  the  justice,  and 
there  pleading  in  abatement  the  fact  of  his  residence  in  the 
county  in  which  the  action  was  brought.  And  if  the  answer 
alleging  that  fact  should  have  been  found  to  be  true,  it  would 
necessarily  have  resulted  in  the  dismissal  of  the  suit. 

This  proceeding  may  still  be  taken  by  the  defendant,  if  ths 
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county  court  shall  be  satisfied  upon  the  affidavits  produced 
before  it,  that  the  defendant's  default  in  not  appearing  before 
the  justice,  has  been  satisfactorily  excused,  and  that  mani- 
fest injustice  has  been  suffered  by  him  in  consequence  of  the 
judgment  which  the  plaintiff  has  recovered  against  him. 
Whether  that  be  so  or  not,  it  is  for  the  county  court,  and 
not  for  this  court,  to  decide. 

The  judgment  of  the  county  court  reversing  the  judgment 
of  the  justice,  should  be  reversed,  and  that  court  directed  to 
proceed  and  hear  the  defendant's  application  to  set  aside  or 
suspend  the  judgment  of  the  justice,  and  for  a  new  trial  to 
be  had  in  the  action. 
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ULSTER  COUNTY  COURT. 

THE  COMMISSIONERS  FOR  LOANING  CERTAIN  MONEYS  OF  THE 
UNITED  STATES,  of  the  county  of  Ulster,  agt.  PETER  VAN 
DEMARK  and  wife,  and  others. 


Loan  commissioner.'!,  of  the  United  States  deposit  fund,  are  restricted  to  the  fees  and 

ditburseuieiiti  prescribed  by  the  act  itself. 
They  c;uiuot  be  allowed  costs  to  be  taxed,  under  the  Revised  Statutes  for  the  services 

of  an  attorney  in  conducting  the  foreclosure  and  sale  of  a  mortgage  given  to  them 

as  (such  commissioners. 


October,  Term,,  1868. 

THE  mortgage  foreclosed  in  this  proceeding,  was  executed 
to  the  commissioners  by  Van  Demark  and  wife,  October 
31st,  1S51.  The  interest  not  having  been  paid  in  October, 
1867,  a  sale  of  the  mortgaged  premises  was  regularly  made 
by  the  commissioners  in  February,  1868.  The  purchaser  at 
that  sale  having  failed  to  comply  with  the  conditions  of  sale 
and  the  requirements  of  the  statute,  the  premises  were  again 
advertised  and  a  re-sale  made  on  the  llth  day  of  September, 
1S68.  On  this  sale  the  premises  were  sold  for  $1,605.  The 
amount  due  on  the  mortgage,  including  the  amount  the  com- 
missioners are  authorized  to  retain  by  the  provisions  of  the 
statute,  entitled  "of  the  United  States  Deposit  Fund,"  was 
$523,  leaving  a  surplus  of  $1,082. 

The  commissioners  now  present  a  bill  of  costs  amounting 
to  $40.80,  under  title  5  of  chap.  10  of  the  3d  part  of  the 
Revised  Statutes,  being  for  services  of  an  attorney  in  con- 
ducting the  two  foreclosures,  and  move  to  have  the  same 
taxed  and  allowed  out  of  the  surplus. 

The  mortgagor  having  died,  his  heirs  at  law  oppose  the 
motion.  The  items  claimed  are  conceded  to  be  correct,  if 
costs  can  be  allowed  at  all. 

Voix  XXXVL  10 
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P.  CANTINE,  one  of  commissioners,  for  motion. 
R.  BERNARD,  opposed. 

SCHOONMAKER,  County  J.  It  is  urged  in  behalf  of  the 
commissioners  on  this  motion,  that  the  fees  allowed  by  the 
statute  under  which  the  loan  commissioners  act,  are  intended 
to  compensate  the  commissioners  themselves  as  publis  offi- 
cers; and  that  there  is  nothing  in  that  statute  inconsistent 
with  the  employment  of  an  attorney  and  his  payment  out 
of  the  proceeds  of  the  property,  according  to  the  fee  bill  in 
the  general  statute.  It  is  also  urged,  that  the  latter  statute 
by  its  terms,  is  as  properly  applicable  to  foreclosures  by  loan 
commissioners,  as  to  any  others.  It  is  quite  evident  that  the 
fees  referred  to  are  intended  to  compensate  the  commission- 
ers for  their  official  services ;  but  it  by  no  means  follows 
that  any  additional  sum  can  be  charged  against  the  mort- 
gagor and  taken  out  of  his  property. 

The  provisions  of  the  general  statute  are  as  follows : 
"  The  costs  and  expenses  of  foreclosing  any  mortgage  by 
advertisement,  shall  be  taxed,"  &c.  (3  Rev.  Stat.,  5th  ed.}  p. 
932,  §  3.) 

"  In  the  taxation  of  such  costs  and  expenses,  the  following 
allowances  only  shall  be  made,"  specifying  the  items.  (Id. 
t'i) 

If  the  loan  law  contained  no  provision  for  fees  or  costs, 
there  would  be  no  difficulty  in  applying  the  above  sections 
to  foreclosures  under  that  law.  But  if  the  allowances  autho- 
rized by  the  sections  quoted  are  taxable  in  loan  foreclosure?, 
they  exclude  any  other  allowance.  The  provision  is  "  the 
following  allowances  only  shall  be  made."  The  loan  law 
contains  no  provision  that  the  allowances  therein  authorized 
shall  be  in  addition  to  any  other  fees  or  allowances,  provided 
by  law.  If  the  bill  of  costs  proposed  should  be  taxed,  the  com- 
missioners would  be  limited  to  that  sum,  and  no  other  allow- 
ance could  be  made. 

As  other  fees  are  specfically  authorized,  it  would  seem  clear 
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that  this  act  could  not  have  been  intended  to  apply  to  loan 
foreclosures. 

But  I  think  an  examination  of  the  loan  law  can  leave  no 
doubt,  that  the  legislature  intended  to  provide  for  these  cases 
a  system  of  proecedure  and  a  fee  bill  complete  and  exclusive 
in  themselves. 

The  commissioners  are  public  officers.  They  foreclose,  as 
such  officers,  the  mortgages  given  to  them.  It  is  part  of 
their  duty.  And  it  is  fair  to  presume,  that  they  should  be 
competent  to  perform  their  ordinary  official  duties — the  sole 
duties  for  which  they  are  appointed — without  legal  aid. 

The  argument  of  the  necessity  for  an  attorney's  services 
on  account  of  the  difficult  character  of  the  proceeding  has, 
therefore,  no  force.  The  difficulties  are  not  in  the  duties ; 
but  in  the  incompetency  of  the  official. 

By  section  15  of  the  act  entitled  "of  the  Uuited  States 
Deposit  Fund"  as  amended  by  chap.  73  of  the  laws  of  1S53, 
the  commissioners  in  case  of  a  sale  of  any  lands  mortgaged 
to  them  by  virtue  of  that  act,  are  authorized  to  retain  in 
their  hands  out  of  the  moneys  for  which  the  lands  are  sold, 
besides  the  principal  and  interest,  the  amount  of  the  dis- 
bursements paid  out  by  them  on  account  of  the  advertise- 
ments and  sale,  and  on  account  of  the  fees  paid  for  searches  and 
taking  affidavits  and  their  compensation  for  serving  said  adver- 
tisements, and  the  sum  of  five  dollars  for  their  services  in 
preparing  the  notices  of  such  sale  and  superintending  the 
same.  By  section  3  of  the  act  of  1863  before  cited,  the  com- 
missioners are  entitled  to  include  in  the  expenses  of  the  sale, 
the  fees  which  they  shall  necessarily  pay  for  searches  of 
records  in  any  office,  and  for  the  taking  of  said  affidavits,  and 
the  sum  of  one  dollar  for  the  service  of  each  and  every  adver- 
tisement served  by  them  or  in  their  behalf  in  any  one  fore- 
closure ;  provided  however  that  the  costs  of  such  service  shall 
not  in  any  one  forclosure  exceed  the  sum  of  ten  dollars. 

By  section  33  of  the  aforesaid  loan  act  (the  section  under 
which  the  sale  in  question  was  made)  the  mortgagor  under 
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certain  circumstances  is  authorized  to  redeem  by  paying  to 
the  commissioners  the  principal  and  interest  "  and  costs  and 
charges  of  forclosure  as  prcsrcibcd  by  this  act,  together  with 
the  charges  of  advertising  the  same,"  and  (as  added  in  the 
amendatory  act  of  18G3  before  cited)  "the  fees  paid  for 
searches  and  for  taking  affidavits  and  the  compensation  of 
the  said  commissioners  for  serving  such  advertisements." 

Section  39,  as  amended  by  the  act  of  1863,  provides  that 
the  money  for  which  the  mortgaged  premises  are  sold,  shall, 
on  the  sale,  be  paid  to  the  commissioners,  out  of  which  they 
shall  retain  in  their  hands  tlio  principal  and  interest,  of  the 
mortgage  debt  "and  also  the  expenses  of  the  advertisements 
of  sale  arid  the  fees  paid  for  searches  and  taking  affidavits, 
and  their  compensation  for  serving  advertisements  j  and  tlie 
remainder ',  if  any,  the  comr^ssioners  shall  pay  to  the  mortga- 
gor his  or  her  heirs  or  assigns." 

And  as  if  to  make  the  legislative  intent  still  more 
explicit,  the  same  section  contains  this  further  provision : 

"  And  on  such  sale  the  said  commissioners  shall  retain  in 
their  hands  no  more  than  the  amount  of  the  principal  then  due 
on  the  mortgage,  together  with  the  interest  which  may  have 
accrued  thereon,  and  the  fees  paid  for  searches  and  taking 
affidavits  and  their  compensation  for  serving  said  advertise- 
ments; and  if  any  excess  over  and  above  the  principal, 
interest  and  costs  aforesaid,  shall  have  been  paid  to  the  said 
commissioners  under  the  provisions  of  this  section,  the  comp- 
troller is  hereby  authorized  and  required  to  cause  such  excess 
to  be  refunded  to  the  mortgagor,  his  or  her  heirs  or  assings.' 

It  is  very  evident  to  my  mind  from  the  foregoing  pro- 
visions of  this  statute,  that  the  commissioners  are  restricted 
to  the  fees  and  disbursements  prescribed  by  the  act  itself, 
and  that  the  fee  bill  in  the  general  act  does  not  apply  to 
these  foreclosures.  If  the  commissioners  should  retain  more 
than  the  sum  prescribed  in  this  act,  it  would  be  the  duty  of 
the  comptroller  to  cause  the  excess  so  retained,  to  be  refun- 
ded to  the  mortgagor.  The  minuteness  and  particularity 
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with  which  the  costs  to  be  charged  are  repeatedly  specified, 
and  the  prohibition  against  retaining  any  more  than  the 
items  so  specified,  show  plainly,  that  the  legislature  intended 
to  leave  the  matter  in  no  uncertainty,  but  to  fix  definitely  the 
costs  to  be  charged  and  that  there  should  be  no  possibility  to 
claim  additional  costs  by  implication  or  construction.  If 
loan  commissioners  deem  the  fees  allowed  them  by  the 
statute  for  forclosure,  inadequate,  the  legislature  must  be 
appealed  to  for  relief. 

Under  these  views  of  the  law,  the  costs  presented  in 
this  matter  cannot  be  taxed,  and  the  whole  bill  is  therefore 
disallowed. 
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COURT  OF  APPEALS. 

CHARLES  B.  COLBURN,  appellant,  agt.  ALANSON  P.  MORTON 
and  PIORACE  GAYLORD,  respondents. 

Where  assignees  for  the  benefit  of  creditors,  bny  in  trust  property  sold  under  prior 
iucumbrances.  and  nt  a  price  below  its  real  value,  they  will  be  adjudged  as  doing 
BO  for  the  use  and  benefit  of  the  trust  fund,  notwithstanding  they  claim  to  have 
purchased  and  to  hold  the  property  as  their  own,  relieved  from  the  trust — the 
assignment  having  been  declared  fraudulent  and  void  at  the  suit  of  creditors. 

If  the  assignees  are  not  trustees  to  carry  the  provisions  of  the  assignment  into  effect, 
they  are  trustees  for  the  creditors,  who  by  their  proceedings  have  acquired  th« 
right  to  control  the  application  of  the  property  through  the  courts. 

But  the  assignees  will  be  indemnified  for  their  advances  on  a  purchase  held  to  be  made 
for  the  benefit  of  the  trust  fund,  and  will  have  a  lien  on  the  property  purchased 
for  the  sum  advanced. 

A  trustee  will  not  be  permitted  to  make  profit  for  himself  out  of  the  trust  property  ; 
and  it  is  his  duty  to  protect  it  to  the  best  of  his  ability  from  sacrifice  on  sales, 
which  would  overreach  and  destroy  his  title ;  and  purchases  by  a  trustee  in  those 
cases  accrue  to  the  benefit  of  the  trust  fund. 

The  law  is  well  settled  in  this  state,  that  one  standing  in  a  confidential  relation  or  a 
fiduciary  capacity  towards  the  owner  of  property,  is  prohibited  from  purchasing  tr 
dealing  with  the  property  of  such  person. 

January  Term,  1867. 

APPEAL  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  the  judgment  of  the  special  term  entered  on 
the  report  of  a  referee. 

W.  WOODBURY,  for  appellant. 
W.  W.  MANN,  for  respondents. 

DAVIES,  Ch.  J.  The  respondents,  together  with  William 
W.  Mann,  were  the  assignees  of  one  Jesse  Fry.  The  plain- 
tiff a  judgment  creditor  of  Fry,  having  obtained  judgment 
against  him,  and  an  execution  issued  thereon  against  him 
having  been  duly  returned,  no  property,  instituted  this 
action  to  set  aside  said  assignment  as  fraudulent  and  void 
as  against  creditors,  and  to  reach  the  property  of  Fry,  and 
have  the  same  applied  in  payment  and  satisfaction  of  his 
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judgment.  Such  proceedings  were  had  in  the  supreme 
court,  that  said  assignment  was  declared  fraudulent  and 
void,  and  the  assignees  were  directed  to  account  and  pay 
over  to  a  receiver  to  be  appointed,  all  the  property,  estate, 
funds,  and  effects  of  the  said  judgment  debtor  received  by 
them  ;  and  the  said  court  did  further  order  that  said 
assignees  deliver  over  to  such  receiver  all  the  property  then 
remaining  in  their  hands,  received  and  held  by  them  under 
said  assignment,  and  the  proceeds  and  avails  of  so  much  of 
the  property  so  received  by  them,  as  had  been  by  them  sold 
to  others,  with  interest  on  the  same  from  the  time  of  such 
sale  or  sales,  and  the  value  of  all  said  property  as  had  been 
used  or  converted  to  the  use  of  them  or  either  of  them  ; 
except  that  they  were  not  to  account  for  so  much  of  said 
property  so  received  by  them,  as  had  been  taken  and  sold 
on  execution  and  chattel  mortgages  against  said  Jesse  Fry, 
and  not  purchased  by  them  or  either  of  them,  on  such  sale 
or  sales. 

And  it  was  further  ordered  and  adjudged,  that  in  regard 
to  such  of  the  property  so  sold  on  execution  and  chattel 
mortgage,  that  said  assignees  must  account  for  and  pay  over 
to  the  said  receiver  the  amonnt  of  the  difference  between  the 
price  paid  on  such  purchase,  and  the  then  actual  value  of 
the  property  so  purchased,  with  interest  from  the  time  of 
such  purchase;  and  that  the  said  assignees  must  account 
for  and  pay  over  to  the  said  receiver  the  value  of  all  pro- 
perty so  assigned  to  them,  which  had  been  lost  or  wasted 
by  their  want  of  care.  And  a  referee  was  appointed  to 
take  and  state  said  account  upon  the  principles  mentioned 
in  said  order.  The  referee  charged  the  assignees  with  the 
sum  of  $535.80,  being  the  difference  between  the  actual 
value  of  the  property  of  their  assignor,  purchased  by  them, 
and  the  price  paid  by  them  for  the  same. 

And  the  referee  also  refused  to  allow  the  assignees  cer- 
tain payments  made  by  them,  amounting  to  the  sum  of 
$448.10.  These  disbursements  were  made  for  expenses  of 
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getting  in  and  harvesting  the  crops,  and  securing  the  pro- 
perty assigned,  and  for  money  paid  Orlando  Allen  upon  a 
mortgage  held  by  him  upon  a  portion  of  the  assigned  pro- 
perty. There  is  no  evidence  that  these  payments  were  not 
made  in  good  faith. 

Judgment  was  entered  up  in  conformity  with  the  report 
of  the  referee,  and  on  appeal  to  the  general  term,  that  court 
held  that  the  defendants  should  be  credited  with  said  sum 
of  $448.10,  and  that  the  defendants  had  been  improperly 
charged  with  the  sum  of  $535.80,  the  difference  between 
the  actual  value  of  property  of  the  assignor  purchased  by 
them,  and  the  price  paid  therefor,  and  ordered  a  new  trial, 
unless  the  plaintiff  would  elect  to  reduce  his  judgment  to 
the  sum  of  $592.  This  the  plaintiff  refused  to  do,  and 
appealed  to  this  court  from  said  order,  stipulating  that  if 
the  same  be  affirmed,  that  judgment  absolute  be  rendered 
against  him. 

The  only  question  which  the  appeal  brings  up  for  adju- 
dication is  the  correctness  of  the  order  of  the  supreme  court, 
Reversing  the  judgment  of  the  referee,  compelling  the 
assignees  to  account  for  and  be  charged  with  the  difference 
between  the  price  paid  on  the  purchase  of  the  property  of 
their  assignor  by  them,  and  the  actual  value  of  such  pro- 
perty at  the  time  of  such  purchase  by  them; 

It  is  to  be  observed  that  the  plaintiff,  by  virtue  of  his 
judgment  and  execution,  and  the  lien  acquired  by  the  com- 
mencement of  this  action  and  the  setting  aside  of  the  assign- 
ment of  his  judgment  debtor  to  these  defendants,  has  suc- 
ceeded to  all  the  rights  of  their  assignor,  of,  in,  or  to,  all  the 
property,  funds,  and  effects  of  Fry,  the  judgment  debtor. 
The  law  is  well  settled  in  this  State,  that  one  standing  in  a 
confidential  relation  towards  the  owner  of  property,  is  pro- 
hibited from  purchasing  or  dealing  with  the  property  of  such 
person.  Gardner  agt.  Ogdcn  (22  N.  Y.  Hep.  327),  and  cases 
there  cited ;  and  McMahon  agt.  Allen,  decided  in  December, 
]  866.  In  Fox  agt.  Hacltreth  (2  Bro.  C.  R.  400)  it  was  held 
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by  the  Master  of  the  Rolls  (afterwards  Lord  KENYON),  and 
by  Lord  Chancellor  TIIUKLOW,  that  a  trustee  for  the  sale  of 
estates  for  the  payment  of  debts,  who  purchased  them  him- 
self by  taking  undue  advantage  of  the  confidence  reposed  in 
him  by  the  plaintiff,  and  who  resold  the  same  premises  at  a 
greatly  advanced  price,  should  be  regarded  as  a  trustee  as  to 
the  sums  produced  by  such  second  sale  for  the  original 
owner.  Nor  is  it  necessary  to  constitute  such  liability,  that 
the  trustee  should  be  the  actor  in  making  the  sale.  It  is  the 
fact  of  becoming  the  purchaser,  and  thus  the  owner  of  the 
property  in  reference  to  which  he  holds  the  confidence  rela- 
tion, which  the  law  condemns.  In  the  case  of  the  York 
Building  Association  agt.  Mackenzie  (8  Bro.  P.  C.  42),  this 
rule  of  inhibition  was  applied  with  great  firmness.  The 
plaintiffs  were  an  insolvent  company,  and  their  estate  was 
sold  by  the  order  of  the  court  of  sessions  in  Scotland  at  a 
public  judicial  sale,  to  satisfy  creditors.  The  practice  at 
such  sale  is,  to  set  up  the  property  at  a  value  fixed  by  the 
court,  which  is  called  the  upset  price,  and  which  is  affixed, 
on  information  obtained  and  communicated  to  the  court  by 
the  common  agent  of  the  court,  who  has  the  management  of 
all  the  out-door  business  of  the  cause.  The  defendant, 
Mackenzie,  was  the  common  agent,  and  he  purchased  for 
himself  at  the  upset  price,  he  being  the  only  bidder,  no 
person  appearing  to  bid  more,  arid  the  sale  was  confirmed  by 
the  court ;  and  in  the  course  of  eleven  years'  possession,  he 
had  expended  large  sums  for  buildings  and  improvements. 
There  was  no  question  as  to  the  fairness  and  integrity  of  the 
purchase.  It  was  held  that  Mackenzie  was  disabled  from 
becoming  a  purchaser,  and  he  was  held  to  account  for  the 
value  of  the  land  purchased,  after  being  credited  with  the 
amount  expended  by  him  for  improvements.  The  English 
cases  are  very  elaborately  reviewed  in  the  case  of  Aberdeen 
Railway  Company  agt.  Blaikie  Brothers  (1  Macq.  461), 
decided  in  the  House  of  Lords,  July  20,  1854.  Lord  CEAN- 
WORTH,  in  his  opinion,  says:  "Agents  have  duties  to 
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discharge  of  a  fiduciary  character  towards  their  principal ;  and 
it  is  a  rule  of  universal  application,  that  no  one  having  such 
duties  to  discharge  shall  be  allowed  to  enter  into  engage- 
ments in  which  he  has,  or  can  have,  a  personal  interest  con- 
flicting, or  which  possibly  may  conflict,  with  the  interest  of 
those  whom  he  is  bound  to  protect.  So  strickly  is  this  prin- 
ciple adhered  to,  that  no  question  is  allowed  to  be  raised  as 
to  the  fairness  or  unfairness  of  a  contract  so  entered  into. 
It  obviously  is,  or  may  be,  impossible  to  demonstrate  how 
far,  in  any  particular  case,  the  terms  of  such  contract  have 
been  the  best  for  the  interest  of  the  cestui  que  trust  which 
it  was  possible  to  obtain.  It  may  sometimes  happen  that 
the  terms  on  which  a  trustee  has  dealt,  or  attempted  to  deal, 
with  the  estate  or  interest  of  those  for  whom  he  is  a  trustee, 
have  been  as  good  as  could  have  been  obtained  from  any 
other  person;  they  may  even  at  the  time  have  been  better. 
But  still,  so  inflexible  is  the  rule,  that  no  inquiry  on  that 
subject  can  be  permitted.  The  English  authorities  on  this 
head  are  numerous  and  uniform."  The  same  doctrine  received 
the  unequivocal  sanction  of  the  Court  of  Errors  of  this  State, 
in  Munro  agt.  Allaire  (2  Game's  Cases  in  Error.  183). 
BENSON,  J.,  in  delivering  the  opinion  of  the  court,  says:  "It 
is  a  principle,  that  a  trustee  can  never  be  a  purchaser;  and  I 
assume  it  as  not  requiring  proof,  that  the  principle  must  be 
admitted,  not  only  as  established  by  adjudication,  but  also  as 
founded  in  indispensable  necessity,  to  prevent  that  great  inlet 
of  fraud,  and  those  dangerous  consequences  which  would 
ensue,  if  trustees  might  themselves  become  purchasers,  or 
if  they  were  not,  in  every  respect,  kept  within  compass. 
Although  it  may,  however,  seem  hard  that  the  trustee  should 
be  the  only  person  of  all  mankind  who  may  not  purchase, 
yet,  for  the  very  obvious  consequences,  it  is  proper  that  the 
rule  should  be  strictly  pursued,  and  not  in  the  least  relaxed." 
Chancellor  KENT,  in  Davone  agt.  Fanning  (2  John.  Ch.  It. 
252),  says,  that  he  cannot  but  notice  the  precision  and  accu- 
racy with  which  the  rule  and  the  reason  of  it  are  here  stated 
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by  Judge  BENSON.  Where  a  purchase  has  been  made  in  viola- 
tion of  these  principles,  cestui  que  trust,  or  those  v;ho  may 
have  succeeded  to  his  rights,  can  either  apply  to  have  the 
sale  set  aside,  or  may  affirm  the  sale,  and  charge  the  pur- 
chaser with  the  actual  value  of  the  lands  purchased,  as  was 
done  in  the  notable  case  of  the  York  Btiilding  Association 
agt.  Mackenzie.  So,  in  the  present  case,  the  purchase  by 
these  trustees  might  have  been  set  aside,  or  it  was  compe- 
tent to  affirm  the  same,  and  charge  the  trustees  with  the 
value  of  the  property  purchased  by  them.  In  taking  arid 
adjusting  the  account  of  the  trustees,  it  was  therefore  cor- 
rect in  the  special  term  of  the  supreme  court  to  direct  that 
they  must  account  for  and  pay  over  to  the  receiver  in  this 
action,  the  amounts  of  the  difference  between  the  price  paid 
on  the  purchases  made  by  them  of  the  assigned  estate,  and 
the  then  actual  value  of  the  property  so  purchased,  with 
interest  from  the  time  of  such  purchase.  That  difference — 
upon  all  the  authorities — Fry,  the  assignor,  would  have 
been  entitled  to  recover  against  his  trustees,  and  the  receiver 
in  this  action  was  also  entitled  to  the  same,  for  distribution 
among  Fry's  creditors.  We  think  the  general  term  erred 
in  requiring  the  plaintiff  to  deduct  that  sum  from  the  amount 
of  the  judgment  in  this  action. 

We  have  no  doubt  that  the  supreme  court  properly 
allowed  a  credit  to  the  trustees  of  the  sum  of  $448.10,  lor 
payments  made  by  them  in  good  faith.  It  is  well  settled, 
that  on  setting  aside  an  assignment  accepted  by  the  trustees 
in  good  faith,  their  sales  made  under  it  will  be  ratified,  and 
they  will  be  indemnified  in  respect  of  their  acts  done  and 
payments  made  in  good  faith,  in  pursuance  of  its  provi- 
visions.  (Barney  agt.  Griffin,  4  Sand.  Ch.  Rep.  552 ;  Young 
agt.  Brush,  28  N.  Y.  667,  and  cases  there  cited.) 

The  order  ganting  a  new  trial  should  therefore  be  rever- 
sed, and  the  judgment  of  the  court  at  special  term  should 
be  affirmed,  upon  the  plaintiff's  consenting  to  deduct  there- 
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from  the  sum  of  $448.10,  as  of  the  date  of  the  said  judg- 
ment. 

No  costs  to  either  party  upon  this  appeal. 

Conditional  reversal  concurred  in  by  BOCKES,  DAVIES, 
SCUUOHAM,  PARKER  and  PORTER,  J.J. 

Reversed  conditionally. 

BOCKES,  J.  This  is  an  appeal  from  an  order  of  the  gen- 
eral term  of  the  supreme  court,  reversing  the  judgment  of 
the  special  term,  entered  on  the  report  of  a  referee;  the  appel- 
lant stipulating  that  judgment  absolute  might  be  entered 
against  him,  if  the  order  should  be  affirmed. 

The  action  was  brought  by  a  judgment  creditor  against  his 
debtor,  and  the  assignees  of  the  latter  to  set  aside  an  assign- 
ment for  fraud,  and  to  have  the  assigned  property  and  its 
avails  applied  in  satisfaction  of  the  judgment.  The  action 
was  referred  to  Isaac  A.  Verplank,  as  referee  "  to  hear,  try 
and  determine  all  the  issues  and  matters  set  forth  in  the 
pleadings." 

The  referee  having  heard  the  case,  decided  in  favor  of  the 
plaintiff  on  all  the  issues  made  by  the  pleadings,  and  directed 
an  accounting  by  the  assignees  in  regard  to  the  assigned 
property. 

The  referee's  report  was  in  due  form.  It  contained  his 
findings  of  fact  and  conclusions  of  law;  and  judgment  was 
entered  thereon  at  a  special  term,  which  declared  the  rights 
of  the  parties  as  determined  by  the  referee  and  stated  in  his 
report.  The  report  and  judgment  directed  that  a  receiver 
should  be  appointed  with  the  usual  rights  and  powers  of 
receivers  in  such  cases.  Also  directed  the  appointment  of  a 
referee  to  take  and  state  the  account  of  the  assignees. 

No  exception  was  taken  to  the  report  of  the  referee ;  nor 
was  any  case  made  showing  the  evidence  of  proceedings  on 
the  trial  before  him ;  nor  was  an  appeal  taken  from  the  judg- 
ment or  order  entered  on  his  report. 

At  a  subsequent  special  ternr  an  order  was  entered  by 
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consent  of  parties,  referring  it  to  Perry  G.  Parker,  as  referee, 
to  take  the  accounting  authorized  and  directed  by  the  prior 
decision. 

About  one  year  and  a  half  after  the  entry  of  this  order  of 
reference,  Mr.  Parker  made  his  report,  whereby  he  found  and 
decided  that  all  the  assigned  property  whic.h  came  to  the 
possession  of  the  assignees  had  been  disposed  of  by  them,  or 
had  been  used  and  appropriated  by  them,  rendering  them 
chargeable  with  its  value,  and  he  certified  a  balance  against 
Morton  and  Gaylord,  who  alone  had  received  the  property 
and  its  avails  of  $1,575.90,  which  sum  they  were  directed  to 
pay  to  the  receiver.  This  report  was  confirmed  at  special 
term,  and  an  order  was  entered  thereon  directing  Morton  and 
Gaylord  to  pay  to  the  receiver  the  sum  certified  against  them, 
with  interest,  within  thirty  days  or  that  execution  issue 
against  them  therefor.  From  this  order  or  judgment  the 
defendants  Morton  and  Gaylord  appealed  to  the  general  term, 
and  the  general  term,  on  considering  the  appeal,  reversed 
both  orders,  as  well  the  one  entered  on  the  report  of  the  sec- 
ond referee  as  also  that  entered  on  the  report  of  the  first. 
The  case  made  on  the  appeal  contained  only  the  evidence 
and  proceedings  before  the  second  referee,  Mr.  Parker's,  and 
as  appears  from  the  order  of  the  general  term,  the  reversal 
was  for  errors  of  law  and  errors  of  fact. 

(The  practice  adopted  in  this  case  was  here  discussed  at 
considerable  length,  and  disapproved.  But  it  was  considered 
that  the  case,  as  presented,  admitted  of  a  review  by  this  court 
of  the  principal  question  touching  the  merits  argued  on  the 
appeal  and  the  opinion  proceeded  as  follows :) 

If  we  unite  the  two  orders — that  made  on  the  report  of  the 
accounting  referee  with  that  made  on  the  report  of  Mr.  Ver- 
plank — we  have,  in  effect,  a  judgment  and  decree  complete 
in  all  its  parts ;  and  the  appeal  will  stand  according  to  the 
plain  intent  of  the  party  appealing,  as  an  appeal  from  a  part 
only  of  the  judgment — an  appeal  from  that  part  affected  by 
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the  accounting,  as  to  which  only  exceptions  were  taken  and 
a  case  was  made  for  review. 

This  is  the  form  in  which  the  case  was  presented  on  the 
appeal  to  the  general  term.  The  order  entered  on  the  report 
of  Mr.  Verplank,  was  the  judgment  to  the  extent  that  it 
determined  the  issues  made  by  the  pleadings,  and  was  rendered 
complete  by  the  supplemental  order  entered  on  the  report 
of  Mr.  Parker,  both  of  which  should  have  been  combined, 
had  the  correct  practice  been  adopted. 

In  this  view  of  the  case  the  general  term  was  in  error  in 
reversing  that  part  of  the  judgment  directed  by  the  decision 
and  report  of  Mr.  Verplank. 

That  part  had  not  been  appealed  from — hence  was  not 
before  the  court  for  review — nor  had  exceptions  to  it  been 
taken ;  nor  had  a  case  been  made  and  settled  showing  the 
proceedings  before  the  referee.  It  is  also  certified  to  this 
court  that  the  reversal  by  the  general  term  was  for  errors  of 
law  and  errors  of  fact.  But  it  could  not  be  seen  that  Mr. 
Verplank  reported  erroneously  on  the  facts,  for  no  case  was 
made  showing  what  facts  were  established  before  him. 

The  court  could  not  therefore  say,  that  his  findings  of  fact 
were  erroneous.  Was  Mr.  Verplank  in  error  in  his  conclu- 
sions of  law  ! 

If  right  in  my  view  of  the  case  above  expressed,  the  par- 
ties must  be  held  to  have  acquiesced  in  his  conclusions  of 
law  by  omitting  to  enter  exceptions  or  to  appeal. 

But  let  it  be  conceded  that  the  general  term  had  the 
right  to  review  the  decision  entered  on  the  report  of  Mr. 
Verplank,  and  its  reversal  was  manifestly  erroneous.  The 
point  of  error  suggested  by  the  general  term,  as  regards 
Mr.  Verplank's  report  was,  that  he  held  the  assignees  to 
account  as  trustees — notwithstanding  the  assignment  was 
adjudged  fraudulent  and  void. 

It  is  made  to  appear  from  the  pleadings,  and  from  the 
evidence  produced  before  Mr.  Parker,  that  there  were  liens 
on  portions  of  the  assigned  property  by  virtue  of  levies 
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under  execution  and  by  chattel  mortgages,  at  the  time  the 
assignment  was  made. 

After  the  assignment  and  on  sales  under  such  executions 
and  mortgages,  the  assignees  became  purchasers,  at  sums 
less  than  the  actual  value  of  the  property  purchased  by 
them.  The  referee  held  and  decided,  that,  in  regard  to  such 
property,  the  assignees  must  account  for  the  difference 
between  the  price  paid  by  them  on  such  purchases,  and  its 
actual  value.  This  difference  was  subsequently,  on  the 
accounting  before  Mr.  Parker,  found  to  amount  in  the  aggre- 
gate to  $535.80. 

The  ground  of  such  decision  was  that  the  assignees 
claimed  to  hold  this  property  as  their  own,  relieved  from 
the  trust.  They  so  claimed  from  the  first,  before  the  assign- 
ment was  adjudged  void,  and  while  they  were  insisting  on 
its  validity.  They  put  their  claim  on  the  record  by  their 
answer.  They  there  admit  that  they  claim  to  hold  certain 
personal  property,  which  formerly  belonged  to  Fry,  in  their 
own  right,  and  allege  in  justification  of  such  claim,  that, 
although  the  property  came  to  their  possession  by  virtue  of 
the  assignment,  yet  that  at  that  time  it  was  under  levy  on 
execution,  and  was  subject  to  chattel  mortgages,  under 
which  it  was  subsequently  sold,  and  that  on  such  sales  they 
became  purchasers. 

The  claim  of  absolute  ownership  was  asserted  and  per- 
sisted in  until  and  after  judgment  was  rendered  against  them  ; 
and  the  supreme  court  sustained  the  claim  (erroneously  I 
think),  not  on  the  ground  put  forward  in  the  answer,  but 
on  ground  equally  untenable,  that  the  assignment  being 
decreed  void,  they  were  discharged  from  all  the  duties,  obli- 
gations, and  responsibilities  which  otherwise  would  have 
rested  on  them  as  trustees,  in.  regard  to  their  purchases  of 
trust  property  on  sales  under  liens  which  attached  prior  to 
the  commencement  of  the  trust.  A  trustee  will  not  be 
permitted  to  make  profit  for  himself  out  of  the  trust  pro- 
perty ;  and  it  is  his  duty  to  protect  it  to  the  best  of  his 
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ability  from  sacrifice  on  sales  which  would  overreach  and 
destroy  his  title,  and  purchases  by  a  trustee  in  those  case.s 
accrue  to  the  benefit  of  the  trust  fund. 

It  was  held  in  Jewett  agt.  Miller  (10  N.  Y.  402)  that 
u  one  standing  as  trustee  in  respect  to  property  in  his  pos- 
session is  not  permitted  to  purchase  and  hold  it  for  his  own 
benefit,  although  the  sale  is  a  judicial  one  under  a  title 
superior  to  that  of  the  trustee  or  the  cestui  quc  trust"  It  was 
said  by  the  chancellor  in  Van  Epps  agt.  Van  Epps  (9  Paige, 
237),  that  it  was  a  rule  ol  universal  application,  "  that  no  party 
can  be  permitted  to  purchase  an  interest  in  property,  and 
hold  it  for  his  own  benefit  when  he  has  a  duty  to  perform 
in  relation  to  such  property  which  is  inconsistent  with  the 
character  of  a  purchaser  on  his  own  account  and  for  his 
individual  use.  In  Slade  agt.  Van  Vechtcn  (11  Paige  21), 
it  was  decided  that  a  trustee  who  buys  in  the  trust  property 
under  a  prior  incumbrarice,  and  at  a  price  below  its  real 
value,  is  always  considered  as  doing  so  for  the  use  and  benefit 
of  his  cestui  quc  trust.  (Scs  also  the  following  cases :  1  Sand.  Ch. 
148;  Id.  214;  Id.  251;  3  Sandf.  Ch.  GO;  4  Sandf.  Ch.  263; 
Id.  37 ;  7  Hill,  260 ;  4  Cow.  717 ;  9  Paige,  649  ;  4  Kent,  438 ; 
•Story's  Eq.  Jur.,  Sec.  321,  322,  465;  Willd.  Egt.  Jur.,  ISO, 
187;  1 1  Barb.  356;  22  N.  Y.  E.  327.)  The  authorities  bearing  on 
this  subject  both  in  England  and  in  this  country,  are  collected 
byDAViES,  J.,  in  Gardner  agt.  Ogden  (22  N.  Y.E.  327),  where 
the  principle  which  excludes  a  trustee  from  all  right  to  pur- 
chase the  trust  property  and  hold  it  for  his  own  benefit,  is 
clearly  and  emphatically  reiterated  and  affirmed.  The  trustee 
will,  of  course,  be  indemnified  for  his  advances  on  a  pur- 
chase, held  to  be  made  for  the  benefit  of  the  beneficiary, 
and  will  have  a  lien  on  the  property  purchased  for  the  sum 
advanced.  (10  N.  Y.  E.  406  ;  11  Paige,  21). 

These  equitable  principles  are  applied  to  trustees  in  regard 
to  their  dealings  with  the  trust  property  in  cases  of  valid 
trusts,  and  they  should  also  have  application  on  settlements 
and  accountings  with  trustees  or  assignees  in  cases  of 
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fraudulent  assignments,  when  adjudged  void.  Although  the 
assignment  is  declared  void,  the  assignees  will  be  protected 
in  so  far  as  they  have  acted  under  it,  in  pursuance  of  its 
provisions  in  good  faith.  (4  Paige,  23  ;  5  Paige,  13  ;  6 
Barb.  470  j  24  N.  Y.  E.  505.)  They  have  the  benefit  of  it 
in  their  accounting  until  the  fund  property  held  by 
them  under  it  is  arrested  by  the  creditors'  suit,  whereby  its 
application  is  changed  by  operation  of  law.  A  fraudulent 
assignment  is  not  absolutely  void,  but  void  only  as  to 
creditors  on  due  application  to  the  court.  Neither  the 
assignor  or  assignees  can  be  heard  to  assert  its  invalidity, 
and  so  "k>ng  as  the  assigned  property  and  its  avails  remain 
in  the  hands  of  the  assignees,  they  continue  trustees  in 
regard  to  it. 

If  not  trustees  to  carry  the  provisions  of  the  assignment 
into  effect,  they  are  trustees  for  the  creditors,  who  by  their 
proceedings  have  acquired  the  right  to  control  the  applica- 
tion of  the  property.  As  was  well  said  in  the  dissenting 
opinion  in  this  case,  when  under  consideration  in  the 
supreme  court,  "  If  they  hold  under  the  assignment,  they 
are  trustees  of  an  express  trust  to  be  executed  according  to 
the  directions  of  the  instrument  ;  but  if  the  assignment  be 
avoided  by  creditors,  the  assignees  are  trustees  for  the  cre- 
ditors under  an  equitable  or  constructive  trust  to  be  exe- 
cuted as  the  law  adjudges  through  the  courts. 

11  It  is  impossible  for  them  to  escape  that  relation,  and  it 
is  by  reason  of  its  existence  after  avoiding  the  instrument 
by  which  they  take  title  from  the  assignor,  that  the  court 
either  divests  them  of  the  property,  or  orders  them  to 
account  for  what  they  have  received  under  it." 

The  authorities  above  cited  show  conclusively  that  the 
assigned  property  purchased  in  by  the  assignees  still  belonged 
to  the  trust  fund,  subject  only  to  the  assignees'  right  of 
indemnity  for  their  advance  on  the  purchase. 

When  or  by  what  process  did  the  assignees  obtain  a  better 

title  ? 

You  XXXVL  11 


If,  9        NEW  YORK  PRACTICE  REPORTS. 

Colburn  ngt.  Morton. 

It  is  plain  they  had  none,  and  it  is  equally  apparent  that 
the  creditors  by  their  proceeding  acquired  a  right  to  the 
entire  fund,  as  it  existed  in  their  hands.  The  action  of  the 
creditor  in  equity  operated  on  the  trust  property  in  what- 
ever form,  and  under  whatever  condition  it  was  held  by  the 
trustees,  wresting  it  from  the  illegal  direction  given  it  by 
the  fraudulent  instrument,  and  giving  its  application  as  the 
law  required.  The  assignees  could  riot  be  allowed  to  profit 
by  the  proceeding,  otherwise  a  temptation  would  be  opened 
up  to  them  to  violate  their  duty. 

If  they  would  be  allowed  gains  in  case  the  assignment 
should  be  adjudged  void,  \\hich  they  could  not  have  if  it 
continued  in  force,  there  would  be  an  inducement  offered 
them  to  aid  in  the  destruction  of  the  trust.  No  principle 
is  better  settled  than  this,  that  trustees  cannot  be  permitted 
to  hold  a  position  hostile  to  the  trust. 

They  can  no  more  be  allowed  to  make  profit  by  its  des- 
truction than  by  its  execution,  and  consequently  cannot 
hold  property  discharged  from  the  trust  in  one  case,  which 
would  be  subjected  to  it  in  the  other.  Again :  it  has  been 
shown  that  the  assignees  were  protected  by  the  assignment, 
while  acting  under  it  in  good  faith.  As  a  consequence  they 
should  be  subjected  to  the  duties,  obligations,  and  responsi- 
bilities which  attached  to  their  position.  There  is  no  hardship 
in  the  application  of  these  rules  to  a  case  of  accounting  by 
assignees,  like  the  one  here  under  consideration,  for  under 
their  application,  assignees  are  secured  full  and  perfect 
indemnity.  All  that  is  required  of  them  is  that  they  shall 
surrender  and  deliver  over  to  the  receiver  the  entire  trust 
property  which  came  to  their  hands,  or  its  avails,  deducting 
all  payments  made  by  them  in  good  faith  in  performance  of 
the  trust,  and  on  being  allowed  for  all  labor,  expenses,  and 
advances,  made  and  incurred  in  its  protection  and  preserva- 
tion. 

If  allowed  other  and  greater  rights,  they  will  be  per- 
mitted to  hold  gains  acquired  in  their  use  of  the  trust  funds 
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or  resulting  from  their  management  of  the  trust  property. 
The  rule  which  should  obtain  is  well  stated  by  Mr.  Justice 
DAVIES,  in  his  dissenting  opinion  in  this  case,  that  "When 
the  assignment  is  held  invalid  as  against  creditors,  the  rights 
and  relations  of  the  assignees  (except  so  far  as  they  have  in 
good  faith  executed  the  trust),  are  precisely  those  that 
would  arise  if  the  property  had  been  delivered  to  them  by 
the  assignor  with  the  express  directions  to  do  what  the  law 
adjudges  they  are  bound  to  do  ;  and  hence  the  rule  relating 
to  trustees,  and  preventing  them  from  acquiring  an  interest 
in  the  property  hostile  to  the  beneficiary,  and  especially  their 
making  any  speculations  upon  it,  is  fully  and  at  all  times 
operative." 

It  follows  from  these  considerations  that  the  assignees  were 
properly  charged  in  the  accounting  with  the  difference 
between  the  amount  paid  by  them  on  the  purchase  of  the 
property,  and  its  actual  value.  They  might  have  relieved 
themselves  from  this  amount,  by  turning  over  the  property 
to  the  receiver,  on  being  paid  or  allowed  the  sum  advanced 
on  its  purchase  ;  but  they  elected  to  hold  it  as  their  own  dis- 
charged from  the  trust. 

They  so  claimed  in  the  proceedings,  and  still  so  claim  it. 

They  were  consequently  properly  charged  with  its  value, 
less  the  amount  paid  by  them  on  the  purchase.  In  any  view 
that  can  be  taken  of  the  case,  the  reversal  of  the  order  or 
judgment  entered  on  the  report  of  the  first  referee,  Mr. 
Verplank.  wras  erroneous. 

We  are  now  brought  to  a  consideration  of  the  order  or 
judgment  of  the  special  term  entered  on  the  report  of  the 
second  referee^  Mr.  Parker. 

An  appeal  was  taken  from  this  order  to  the  general  term, 
where  its  was  reversed. 

It  is  first  objected  that  the  reversal  was  erroneous,  because 
there  was  no  sufficient  exception  either  to  the  order,  or  to 
the  report  of  the  referee  on  which  it  was  founded. 
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No  exception  to  the  order  appears  on  the  record,  and  only 
very  general  exceptions  to  the  report  of  the  referee. 

But  I  think  the  substantial  formalities  were  complied  with 
sufficiently  to  authorize  the  general  term  to  examine  the  case 
on  the  merits  of  the  accounting  before  Mr.  Parker. 

On  such  examination  it  was  decided  by  the  general  term, 
that  several  items,  amounting  in  the  aggregate  to  $535.80, 
were  improperly  charged  against  the  defendants;  and  also 
that  items  amounting  to  S448.10,  were  improperly  dis- 
allowed to  them  in  the  accounting,  and  for  those  reasons  the 
general  term  reversed  the  decisions  of  the  special  term,  unless 
the  plaintiff  would  stipulate  to  make  what  was  deemed  the 
proper  deduction. 

It  has  already  been  seen  in  the  previous  discussion  of  the 
case,  that  the  general  term  was  in  error  in  determining  that 
the  items  making  up  the  sum  of  $535.80  were  improperly 
charged  against  the  defendants.  This  Jimount  was  the  aggre- 
gate difference  between  the  sums  paid  by  the  assignees  upon 
sales  of  the  assigned  property,  made  under  excutions  and 
chattel  mortgages  which  held  priority  over  the  assignment, 
and  its  actual  value. 

The  assignees  insisted  on  holding  the  property  as  their 
own,  hence  were  properly  chargable  with  such  difference. 

This  subject  has  been  above  considered,  and  needs  no 
further  comment.  Besides,  the  question  had  been  determined 
by  the  prior  decision  in  the  case,  which  adjudication  was 
conclusive  on  the  accounting  referee,  whether  right  or 
wrong.  The  adjudication  stood  as  the  law  of  the  case  until 
reversed,  and  the  parties  have  made  it  conclusive  on  them 
by  omitting  to  appeal.  The  accounting  referee  was  there- 
fore right  in  charging  the  assignees  with  these  items,  con- 
trolled as  he  was  by  the  prior  decision,  and  this  should  be  all 
the  more  satisfactory,  because  in  accordance  with  well 
settled  equitable  principles. 

The  assignees  claimed  to  be  allowed  for  taking  charge  of, 
and  preserving  the  trust  property,  as  for  havesting  and 
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saving  the  grain  crops.  Also  $154.10,  paid  Mr.  Allen  on  a 
mortgage  which  was  a  lien  on  a  portion  of  the  property. 

These  items  amounted  to  $448.10,  at  the  date  of  the 
referee's  report. 

The  referee  refused  to  allow  these  items.  In  this  he  was 
in  error. 

As  the  case  was  made  before  him,  they  were  proper  items 
to  be  allowed  the  assignees.  They  were  items  of  expendi- 
ture proper  tj  be  allowed,  were  duly  charged  and  verfied  in 
the  account,  and  were  not  impeached.  For  aught  that 
appeared  before  the  referee,  these  items  of  expenses  and  pay- 
ments were  incurred  and  made,  necessarily  and  in  good  faith, 
with  a  view  to  the  preservation  and  protection  of  the 
property,  to  prevent  its  loss  and  sacrifice. 

The  assignees  were  entitled  to  full  indemnity  against  such 
liabilities  and  expenditures,  and  should  be  protected  in  the 
accounting,  in  so  far  as  they  acted  intentionally  for  the  benefit 
of  the  trust  in  good  faith  and  without  negligence.  In  the 
absence  of  anything  impugning  their  fairness,  the  referee 
should  have  allowed  those  items  to  the  assignees  in  their 
accounts. 

For  this  error  the  case  must  go  back  to  the  accounting 
referee,  unless  the  plaintiff  will  consent  to  reduce  the 
amount  reported  against  the  assignees  to  $1,127.80,  as  of  the 
date  of  the  report. 

There  was  a  great  number  of  exceptions  taken  to  the 
rulings  of  the  referee  on  the  hearing,  principally  in  regard  to 
the  reception  or  rejection  of  evidence,  but  none  of  them  are 
of  sufficient  importance  to  require  comment  here. 

The  order  of  the  general  term  appealed  from,  should  be 
reversed  without  costs  of  appeal  either  to  the  general  term 
or  to  this  court,  and  the  order  of  the  June  term,  1859, 
should  be  reversed  and  the  case  sent  back  on  the  matter  of 
the  accounting,  to  the  accounting  referee,  Mr.  Parker,  unless 
the  plaintiff  within  twenty  days  after  the  filing  remittitur 
from  this  court,  stipulates  to  reduce  the  amount  reported 
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against  the  aignees.  Morton  and  Gaylord,  to  the  sum  of 
$1,127.80,  as  of  the  date  of  the  report,  and  in  case  such 
stipulation  be  given,  then  the  order  of  said  special  term 
should  be  affirmed  for  the  abve-mentioned  sum  with  interest 
hereon  from  the  date  of  the  report. 

All  the  judges  concurred  in  the  above  opinion,  except 
GROVER,  J.,  who  dissented. 

HUNT,  J.,  thought  the  appeal  should  be  dismissed,  but 
concurred  witn  BOCKES,  J.,  as  to  the  rules  of  law  laid  down 
in  the  opinion. 
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In  lie  JOHN  S.  WEIGHT. 

The  question  of  fraud  in  the  creation  of  a  debt,  cannot  be  litigated  in  bankruptcy 
proceedings. 

A  debt,  which  is  by  section  33  of  the  act,  excepted  from  the  operation  of  a  discharge, 
as  is  a  debt  created  by  the  fraud  of  the  bankrupt,  can  be  collected  notwithstanding 
the  discharge. 

A  creditor,  therefore,  in  bankruptcy  proceedings,  cannot  be  allowed  to  examine  the 
bankrupt  to  prove  the  nature  of  the  transaction  out  of  which  the  indebtedness  due 
to  him  arose,  and  that  such  indebtedness  was  created  by  false  and  fraudulent  rep- 
resentations of  the  bankrupt. 


At  Chambers,  before  JOHN  FITCH,  Register. 

THIS  cause  is  now  pending  before  me  in  this  court  of 
bankruptcy.  The  petitioner  sets  forth  in  his  schedules  an 
indebtedness  as  a  member  of  the  firm  of  Wright,  Maxwell  & 
Co.,  to  Knowles  &  Foster,  creditors ;  the  petitioner  sets  out 
the  cause  of  indebtedness  as  follows : 

"  The  said  Knowles  &  Foster  made  a  claim  in  Rio  de 
Janeiro,  as  creditors  of  Wright,  Maxwell  &  Co.  and  Maxwell, 
Wright  &  Co.,  on  the  failure  of  the  latter  firm,  which  claim 
the  petitioner  believes  was  admitted  by  the  court  at  Rio. 
The  petitioner  believes  the  claim  was  for  acceptances  and 
advances  made  and  given  by  said  Knowles  &  Foster  for  said 
Maxwell,  Wright  &  Co.  and  Wright,  Maxwell  &  Co.,  but  has 
no  knowledge  of  the  amount  of  said  claim  or  how  much  is 
due  thereon,  all  the  papers  and  accounts  relating  thereto 
having  been  kept  at  Rio  de  Janeiro."  On  the  29th  day  of 
April,  1808,  Knowles  &  Foster  appeared  before  me  at  a 
court  of  bankruptcy,  by  attorneys  Weeks  &  Forster,  and 
proved  their  claim,  which  is  in  words  and  figures  as  follows: 

Southern  District  of  New  York,  ss. : 

At  No.  39  Pine  street,  in  the  city  of  New  York,  in  the 
county  of  New  York  and  state  of  New  York,  on  the  29th 
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day  of  April,  A.  D.,  1SGS,  before  me,  John  Fitch,  a  register 
for  the  southern  district  of  New  York,  came  George  H.  Fors- 
ter  of  New  York  city,  in  the  county  of  New  York  and  state 
of  New  York,  and  made  oath,  and  says  that  he  is  one  of  the 
firm  of  Weeks  &  Forster,  of  said  city,  who  are  the  attorneys 
in  this  matter  of  Knowles  &  Foster,  of  London,  England, 
and  that  deponent's  firm  is  authorized  to  represent  them 
herein  by  letter  of  15th  April,  1868. 

And  deponent  further  alleges  upon  information  and  belief, 
founded  upon  the  correspondence  between  said  Knowles  & 
Foster  and  Robert  C.  Wright,  partner  in  said  bankrupt's  firms 
hereinafter  mentioned,  copies  thereof  are  in  deponent's  pos- 
session, that  said  John  S.  Wright,  the  person  by  whom  a 
petition  for  adjudication  of  Bankruptcy  has  been  filed,  at  and 
before  the  filing  of  the  said  petition,  was  and  still  is  justly 
and  truly  indebted  to  said  Knowles  and  Foster,  of  London, 
England,  represented  by  deponent's  firm  as  aforesaid,  in  the 
sum  of  nineteen  thousand  and  forty-eight  pounds,  fifteen 
shillings  and  eleven  pence,  sterling  (.£19,048  155  lld)j  law- 
ful money  of  Great  Britain,  with  interest  thereon  from  the 
15th  day  of  November,  1806,  equivalent  at  that  time  in  law- 
ful money  of  the  United  States  to  one  hundred  and  thirty- 
four  thousand  and  thirty-four  dollars  and  sixty-one  cents, 
with  interest  as  aforesaid  for  the  unpaid  balance  of  moneys 
before  that  time  advanced  and  paid  by  said  Knowles  &  Fos- 
ter at  the  request  and  for  the  use  of  the  said  bankrupt's  firm, 
which  did  business  under  the  name  of  Maxwell,  Wright  & 
Co.,  at  Rio  de  Janeiro,  and  Wright,  Maxwell  &  Co.  in  New 
York  and  Baltimore,  under  credits  given  by  said  Knowles  & 
Foster,  as  bankers,  to  said  bankrupt's  firm  upon  their  repre- 
sentation that  their  capital  was  sufficient  to  guarantee  their 
bankers  arid  especially  said  Knowles  &  Foster  against  loss 
under  any  responsibilities  which  they  might  assume  under 
such  credits ;  and  besides  such  capital  of  their  own  they  had 
the  indefinite  use  of  a  large  portion  of  the  capital  which  their 
uncle  had  in  the  house,  as  also  of  some  .£10,000  or  .£11,000 
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of  Mr.  Maxwell's  capital,  which  representations  were  untrue, 
the  facts  being  to  the  contrary  thereof,  and  were  falsely  and 
fraudulently  made  to  induce,  and  did  induce  said  Knowles  & 
Foster,  on  the  faith  thereof,  to  advance  and  pay  said  moneys 
and  assume  the  responsibility  thereof;  that  such  debt  of 
$134,034.61,  with  interest  as  aforesaid,  was  created  by  such 
fraud  and  false  representations  of  said  bankrupt's  said  firm 
with  his  knowledge,  ratification,  acquiescence  and  assent 
therein  and  thereto,  for  which  said  sum  of  one  hundred  and 
thirty-four  thousand  and  thirty-four  dollars  and  sixty-one 
cents,  or  any  part  thereof,  this  deponent  says  that  he  has 
not,  nor  has  any  person  by  his  order,  or  to  this  deponent's 
knowledge  or  belief,  for  said  Knowles  &  Foster's  use,  had,  or 
received  any  manner  of  satisfaction  or  security  whatsoever. 

And  this  deponent  further  says  that  the  said  claim  was  not 
procured  for  the  purpose  of  influencing  the  proceedings 
under  the  act  of  Congress  entitled  "An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867;  that  no  bargain  or  agree- 
ment, expressed  or  implied,  has  been  made  or  entered  into 
by  or  on  behalf  of  this  deponent,  to  sell,  transfer  or  dispose 
of  said  claim,  or  any  part  thereof,  against  said  bankrupt,  or 
to  take  or  receive,  directly  or  indirectly,  any  money, 
property  or  consideration  whatever  whereby  the  vote  of  this 
deponent  for  assignee,  or  any  action  on  the  part  of  this 
deponent,  or  any  other  person  in  the  proceedings  under  said 
act,  hits  been,  is  or  shall  be  in  any  way  affected,  influenced  or 
controlled. 

GEORGE  H.  FORSTER, 
KNOWLES  &  FOSTER,  by 
GEORGE  H.  FORSTER,  their  attorney, 

Deposing  Creditors. 
Subscribed  and  sworn  to  before  me, 

JOHN  FITCH, 
Register  in  Bankruptcy  for  the  Southern  District  of  N.  Y. 
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On  application  and  motion  of  Weeks  &  Forster,  counsel 
for  Knowles  &  Foster,  I  granted  an  order  for  the  examina- 
tion of  the  petitioner,  who  is  now  under  examination  on  the 
part  of  Knowles  &  Foster ;  his  examination  on  behalf  of 
Messrs.  Knowles  &  Foster  not  having  been  concluded,  the 
representative  counsel  submit  in  writing  the  following 
question  pertinent  to  the  issue : 

In  the  matter  of  Jolih  S.  Wright,  bankrupt. 

Counsel  for  Knowles  &  Foster,  creditors,  propose  to 
examine  the  bankrupt,  to  prove  the  nature  of  the  transaction 
out  of  which  the  indebtedness  of  $134,034.61  and  interest 
thereon  to  said  creditors  arose,  and  that  the  indebtedness  was 
created  by  the  fraud  and  false  representations  of  said  bank- 
rupt and  his  late  partnership,  for  the  purpose  of  showing  that 
this  debt  cannot  be  discharged  under  these  proceedings. 

WEEKS  &  FORSTER, 
Attorneys  for  Knoivles  &  Foster. 

The  bankrupt,  John  S.  Wright,  objects  that  such  inquiry 
is  irrelevant,  that  the  question  of  fraud  in  the  creation  of 
fche  debt  cannot  be  litigated  in  these  proceedings,  that  a  debt 
fraudulently  contracted  is  not  affected  by  a  discharge  in  bank- 
ruptcy, and  can  be  collected  notwithstanding  such  discharge, 
and  that  such  question  can  only  arise  when  it  is  undertaken 
to  collect  such  debt  after  the  discharge  is  granted. 

CHAPMAN,  SCOTT  &  CROWELL, 

Attorneys  for  Bankrupt 

"It  is  conceded  that  the  debt  referred  to  was  contracted 
in  the  year  1864." 

The  action  of  the  respective  counsel  places  the  petitioner 
in  a  singular  and  anomalous  position.  The  creditors  had  a 
right  to  prove  their  claim  iti  the  manner  and  form  they  did, 
it  being  a  provable  claim ;  the  petitioner  has  a  right  to  con- 
trovert or  contradict  such  proof  and  show  that  the  indebted- 
ness was  not  founded  upon  fraud,  and  wras  free  from  fraud, 
or  that  the  creditors  have  affected  a  settlement  thereof  with 
some  member  of  the  firm  of  which  petitioner  was  a  member, 


NEW  YORK  PRACTICE  REPORTS. 


Matter  of  Wright. 


or  that  the  debt  was  contracted  in  the  usual  course  of  trade 
in  a  mutual,  open,  current  and  running  account,  running 
through  a  series  of  years,  and  that  the  petitioner  was  not 
present  at  the  making  of  the  contract,  and  that  his  only 
information  on  the  subject  was  subsequently  derived  from 
others  and  that  the  petitioner  personally  was  entirely  free 
from  any  fraudulent  act  or  intent,  or  show  in  any  way  or 
manner  that  the  debt  was  not  fraudulent.  This  as  yet  he 
has  not  done,  and  as  the  case  now  stands  the  allegations  of 
Knowles  &  Foster,  as  per  their  proof  of  debt,  stands  admit- 
ted; therefore  section  33  of  the  bankruptcy  act  governs  this 
case.  The  bankrupt  cannot  be  discharged  from  the  debt 
proven  by  Knowles  &  Foster,  but  is  entitled  to  a  discharge 
from  his  other  debts,  and  brings  this  case  within  the  rule 
laid  down  by  Eegister  Dayton,  and  affirmed  by  your  honor 
in  Tollman'  's  case  (L  Sank.  Eeg.  p.  122),  in  which  case 
Register  Dayton  says:  "The  fact  that  the  debt  was  created 
in  fraud  does  not  therefore  constitute  a  ground  of  opposition 
to  the  discharge  of  the  bankrupt,  and  as  the  examination  of 
the  bankrupt  is  for  the  purpose  of  ascertaining  whether  or 
not  the  bankrupt  is  entitled  to  a  discharge  under  tile  act, 
evidence  of  fraud  in  the  creation  of  the  debt  is  not  "admis- 
sible." 

A  suit  is  now  pending  in  one  of  the  courts  of  this  State 
between  Knowles  &  Foster  and  the  petitioner  and  others  as 
defendants  for  the  recovery  of  the  claim  proven  by  Knowles 
&  Foster.  The  petitioner  has  been  adjudged  a  bankrupt, 
therefore  all  proceedings  against  him  in  the  suit  in  the  State 
court  must  stop,  if  enjoined  by  this  court,  as  the  subject 
matter  of  the  suit  has  been  proven  against  the  estate  of  the 
petitioner  in  bankruptcy.  The  district  court  has  full,  com- 
plete and  original  jurisdiction  in  this  action  of  the  bankrupt, 
and  of  the  assets  of  the  bankrupt,  and  can  by  its  injunction 
restrain  and  control  the  action  of  Knowles  &  Foster  in  their 
action  in  the  State  court,  or  stay  the  issuing  of  an  execution 
or  any  judgement  therein,  as  this  court  is  competent  and  has 
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the  legal  right  to  relieve  the  bankrupt  from  arrest  or  process 
from  a  State  court,  and  also  prohibit  his  arrest  or  prosecu- 
tion in  any  other  court,  provided  the  debt  is  founded  upon  a 
contract,  a  debt  from  which  a  discharge  in  bankruptcy 
would  relieve  or  release  him,  and  also  to  decide  the  question 
of  fraud.  As  it  was  evidently  the  design  of  Congress  that 
this  court  should  do  by  the  passage  of  the  bankrupt  act  as 
the  form  of  the  discharge,  to  wit : 

"  District  Court  of  the  United  States. 
District  of 

Whereas,  has  been  duly  adjudged  a  bankrupt 

under  the  act  of  Congress  establishing  a  uniform  system  of 
bankruptcy  throughout  the  United  States,  and  appears  to 
have  conformed  to  all  the  requirements  of  law  in  that  behalf, 
it  is  therefore  ordered  by  the  court  that  said  be 

forever  discharged  from  all  debts  and  claims  which  by  said 
act  are  made  provable  against  his  estate,  and  which  existed 
on  the  day  of  ,  on  which  day  the  petition  for 

adjudication  was  filed  by  or  against  him,  excepting  such 
debts,  if  any,  as  are  by  said  act  excepted  from  the  operations 
of  a  discharge  in  bankruptcy. 

Given  under  my  hand  and  the  seal  of  the  Court 

[SEAL.]     at  in  the  said  district,  this     day  of 

A.  D. 

,  Judge." 

clearly  contemplates  that  the  discharge  should  be  a  full,  com- 
plete and  final  discharge,  free  from  all  reservations.  In 
order  to  effect  this  the  whole  question  should  be  passed  upon 
by  the  court  in  bankruptcy.  This  court  must  necessarily 
inquire  into  the  question  of  fraud  and  also  decide  it,  which 
decision  will  be  final  and  binds  all  the  State  courts. 

The  committing  of  a  fraud  in  the  contracting  of  a  debt  is 
a  question  of  fact,  and  should  not  be  decided  on  ex  parte 
testimony,  as  it  must  be  if  decided  on  the  testimony  as  it 
now  stands.  (In  re  Glaser,  I  B.  E.  18,  73  /  in  re  John  B. 
Borst,  2  B.  It.  62  j  in  re  Alexander  Frear,  1  B.  7?.,  201 ; 
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Vol.  35,  No.  3,  Hotvard's  Pr.  Reports,  245  ;  opinion  of  register, 
252.)  The  judgment  of  the  court  upon  all  the  proceedings 
in  the  cause  as  well  as  upon  the  testimony  setting  forth  all 
the  facts  that  make  up  the  fraud,  is  conclusive,  and  if  the 
bankrupt  is  not  discharged  by  the  decision  of  the  court  upon 
the  question  of  fraud,  the  bankrupt  cannot  contest  that 
question  in  any  other  court,  as  he  is  estopped  by  the  record 
of  this  court  as  the  proceedings  in  bankruptcy,  all  the  testi- 
mony must  be  filed  (section  5  Bankrupt  Act.  In  re  Patter- 
son, 1  B.  E.  58  ;  in  re  Seymour,  6  Int.  Eec.  60  ;  in  re  Pelter, 
2  B.  R.  17.)  The  injunction  or  order  of  this  court  operates 
as  a  stay  of  proceedings  or  a  release  throughout  the  United 
States,  and  would  compel  the  discharge  of  a  person  arrested 
or  imprisoned  by  order  of  a  State  court  (2  B.  R.  12) 

I  held  that  a  debt  created  by  fraud  can  be  litigated  in 
these  proceedings,  and  this  court  is  the  proper  forum  in 
which  such  questions  should  be  passed  upon.  Any  other 
course  would  tend  to  endless  litigation  in  the  State  courts. 
If  the  petitioner  chooses  he  can  contradict  or  disprove  the 
proof  in  this  case  as  given  by  the  creditors  Knowles  &  Fos- 
ter; but  as  the  testimony  now  stands,  the  claim  of  the 
aforesaid  creditors  stands  proven  as  a  debt  founded  on  fraud 
which  cannot  be  discharged  or  effected  by  any  discharge 
granted  the  petitioner,  as  the  specification  on  that  point  is 
fully  sustained  by  the  proof,  which  is  a  restatement  of  the 
specifications.  (In  re  Clarke,  2  B.  R.  44  ;  in  re  Elliott,  2 
B.  R.  44;  sections  32  and  33  Bankrupt  Act.)  The  question 
to  be  propounded  by  the  counsel  for  Knowles  &  Foster  are 
not  admissable  at  this  stage  of  the  proceedings,  but  will  be 
as  soon  as  the  petitioner  by  testimony  controverts  the  proof 
made  by  Knowles  &  Foster. 

I  hold,  as  a  matter  of  law,  that  as  the  claim  now  stands 
proven  (as  the  testimony  now  stands)  it  is  a  claim  founded 
in  fraud,  and  by  section  33  of  the  bankrupt  act  cannot  be 
affected  by  any  discharge  under  the  act.  That  it  is  not 
competent  for  the  creditors  (Knowles  agt.  Foster)  now  to 
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inquire  into  the  question  of  fraud  in  the  creation  of  the 
debt ;  that  until  the  petitioner  in  some  way  contradicts  the 
proof  as  given  by  Knowles  &  Foster  as  to  the  fraudulent 
contracting  of  the  debt,  the  evidence  sought  to  be  given  by 
them  is  inadmissible,  but  should  the  petitioner  contradict, 
controvert  or  explain  the  testimony  given  by  the  creditors, 
then  the  creditors  will  be  entitled  to  the  examination  as 
asked  for. 

JOHN  FITCH,  Eegister. 

BLATCHFORD,  J.  The  creditors,  Knowles  &  Foster,  can- 
not be  allowed  to  examine  the  bankrupt  to  prove  the  nature 
of  the  transaction  out  of  which  the  indebtness  due  to  them 
arose,  and  that  such  indebtedness  was  created  by  the  false 
and  fraudulent  representations  of  the  bankrupt  and  his  late 
partnership,  for  the  purpose  of  showing  that  the  debt  can- 
not be  discharged  under  the  proceeding  in  bankruptcy. 
The  examination  proposed  is  wholly  irrelevant.  The  ques- 
tion of  fraud  in  the  creation  of  the  debt  cannot  be  litigated 
in  these  proceedings.  A  debt  which  is,  by  section  33  of  the 
act,  excepted  from  the  operation  of  a  discharge,  as  is  a  debt 
created  by  the  fraud  of  the  bankrupt,  can  be  collected  not- 
withstanding the  discharge. 

The  question  whether  the  discharge  affects  the  debt  in 
question  can  only  arise  and  be  determined  by  the  parties  in 
a  suit  prosecuted  to  collect  the  debt,  in  which  the  discharge, 
after  it  shall  have  been  granted,  shall  be  pleaded  or  set  up 
as  a  bar  to  a  recovery.  There  is  nothing  in  the  proof  of 
debt  in  this  case  which  can  in  any  manner  conclude  or  pre- 
judice either  party  in  any  suit  pending  in  any  other  tribunal, 
so  far  as  regards  the  issue  of  fraud  in  the  contracting  of  the 
debt.  The  creditors  cannot  be  prejudiced  by  proving  their 
debt,  if  it  was  in  fact  a  debt  created  by  fraud,  for  section 
33  of  the  act  expressly  saves  all  their  rights,  even  though 
they  prove  their  debt.  Nor,  c  converse,  can  any  thing  in 
the  proof  of  debt,  affect  or  conclude  the  bankrupt  on  any 
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issue  as  to  the  creation  of  the  debt  by  fraud.  Section  21  of 
this  act,  in  so  far  that  it  declares  that  a  creditor  who  proves 
his  debt  shall  be  deemed  to  have  waived  thereby  all  right 
of  action  and  suit  against  the  bankrupt,  and  that  all  pro- 
ceedings already  commenced  or  unsatisfied  judgments  already- 
obtained  thereon,  shall  be  deemed  to  be  discharged  and  sur- 
rendered thereby,  cannot  be  held  to  apply  to  or  include  a 
debt  which  is  by  section  33  excepted  from  the  operation  of 
a  discharge  ;  otherwise  sections  21  and  33  would  be  directly 
repugnant  to  each  other ;  and  while  section  33  declares  that 
the  creditor  proves  it,  the  creditor  would  by  section  21  be 
deprived  forever  of  bringing  any  suit  against  the  bankrupt 
to  recover  the  debt,  and  would  be  held  to  have  discharged 
any  unsatisfied  judgment  for  it  already  obtained.  The  pre- 
vision referred  to  in  section  21  applies  only  to  a  debt  which 
will  be  discharged  by  a  discharge. 
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UNITED  STATES  CIRCUIT  COURT. 
IN  THE  MATTER  OF  WARD  E.  ROBINSON,  bankrupt. 

Where  the  judgment  of  a  creditor  against  a  bankrupt,  is  founded  upon  a  debt  created 
by  the  fraud  of  the  bankrupt,  under  the  33d  section  of  the  bankrupt  act,  the 
discharge,  if  obtained  by  the  bankrupt  will  not  affect  it. 

And  the  33d  section  must  be  regarded  as  taking  u  debt  of  this  character  out  of  the 
first  clause  of  the  2Jst  section  of  the  bankrupt  act,  and  hence  that  such  a  judg- 
ment ia  not  "discharged  or  surrendered,"  nor  is  the  bankrupt  entitled  to  be 
released  from  arrest  or  bail  thereon,  although  tuck  judgment  has  bten  proved  in  the 
bankrupt  proceedings. 

When  the  proceedings  and  judgment  of  the  State  court,  according  to  the  practice 
and  course  of  proceeding  111  that  court,  carry  on  the  face  of  them  that  the  suit 
was  one  to  recover  a  debt  created  by  the  fraud  of  the  debtor,  this  court  will  not 
go  behind  such  record  to  call  in  question  its  verity  in  the  bauktnpt  court. 

Before  NELSON,  Justice. 

THE  petition  in  this  case  seeks  a  review  of  the  decision  of 
the  court  below,  refusing  to  discharge  the  bankrupt  from 
arrest  and  bail,  and  also  refusing  to  direct  satisfaction  of 
a  judgment  obtained  in  the  court  of  common  pleas  of  this 
city  against  him  by  Ann  Walter  for  some  $154.60.  This 
judgment  was  recovered  25th  May,  ]  80S.  The  petition  in 
bankruptcy  was  presented  on  the  30th  May,  the  same  month. 
The  application  for  the  discharge  from  the  arrest  and  for 
satisfaction  of  the  judgment  is  founded  upon  section  21  of 
the  bankrupt  act,  which  provides  "that  no  creditor,  proving 
his  debt  or  claim,  shall  be  allowed  to  maintain  any  suit  at 
law  or  in  equity  therefor  against  the  bankrupt,  but  shall  be 
deemed  to  have  waived  all  right  of  action  and  suit  against 
the  bankrupt ;  and  all  proceedings  already  commenced,  or 
unsatisfied  judgments  already  obtained  thereon,  shall  be 
deemed  to  be  discharged  and  surrendered  thereby." 

Ann  Walter  has  proved  her  debt  or  judgment  in  the  pre- 
sent bankrupt  proceeding,  and  upon  the  words  of  this  sec- 
tion, there  would  seem  to  be  an  end  of  the  case.  The 
remainder  of  the  section  provides  that  "  no  creditor  whose 
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debt  is  provable  under  this  act,  shall  be  allowed  to  pro- 
secute to  final  judgment  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt  until  the  question  of  the 
debtor's  discharge  shall  have  been  determined;  and  any  such 
suit  or  proceedings  shall,  upon  application  of  the  bankrupt, 
be  stayed  to  await  the  determination  of  the  court  in  bank- 
ruptcy on  the  question  of  the  discharge." 

It  will  thus  be  seen  that  a  manifest  distinction  is  made 
between  a  creditor  having  proved  his  debt  and  one  holding 
a  provable  debt.  The  reason  for  it  is  not  as  manifest.  The 
judgment  of  Ann  Walter  is  claimed  to  be  founded  upon  a 
debt  created  by  the  fraud  of  the  bankrupt ;  and  if  this  be 
so,  then,  according  to  the  33rd  section  of  the  act,  the  discharge, 
if  obtained  by  the  bankrupt,  will  not  affect  it.  Such  a  debt 
is  expressly  excepted  from  its  operation  ;  and  the  same  sec- 
tion provides  that  notwithstanding  this  he  may  come  in  and 
prove  his  debt  and  take  his  dividend  Now,  Ann  Walter, 
having  proved  her  judgment  as  thus  authorized,  would  find 
that  judgment,  taking  this  21st  section,  literally  "discharged 
and  surrendered,"  notwithstanding  the  33rd  section  provides 
expressly  that,  if  created  by  fraud,  the  discharge  under  the 
'act  would  not  effect  it.  We  think  no  such  intent  or  mean- 
ing can  be  reasonably  imputed  to  the  law  makers,  and, 
therefore,  the  33rd  section  must  be  regarded  at  least  as 
taking  a  debt  of  this  character  out  of  the  first  clause  of  the 
21st  section  •  and  hence  that  the  judgment  in  question  is 
not  "  discharged  or  surrendered,"  nor  is  the  bankrupt  entitled 
to  be  released  from  the  arrest,  or  his  bail  from  the  bail 
bond,  if  the  debt  was  one  created  by  fraud.  The  court 
below  held  that  the  proceedings  and  judgment  in  the  com- 
mon pleas,  the  record  of  which  was  produced  before  it 
according  to  the  practice  and  course  of  proceeding  in  that 
court,  under  the  New  York  law,  carried  on  the  face  of  them 
that  the  suit  was  one  to  recover  a  debt  created  by  the  fraud 
of  the  debtor ;  and,  that  it  would  not  go  behind  that  record 
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to  call  in   question  its  verity  in  the  bankrupt  court,     We 
concur  in  this  view. 

It  was  argued  on  behalf  of  the  petitioner  that  it  should 
appear  from  the  record  itself — that  is,  from  the  declaration 
in  the  case — that  the  suit  in  the  common  pleas  proceeded 
in  that  court  on  the  ground  of  fraud.  But  the  question  is 
one  of  practice  rather  than  of  principle.  The  mode  of  pro- 
ceeding in  the  common  pleas  in  a  case  where  the  debt  is 
claimed  to  have  beeu  created  by  the  fraud  and  decit  of  the 
debtor  may  be  peculiar  and  differ  from  the  practice  in  the 
courts  of  other  states ;  but  it  is  understood  to  be  warranted 
by  the  New  York  law,  and,  if  so,  we  do  not  see  but  that 
it  is  entitled  to  as  much  verity  as  if  the  proceedings  were 
more  formal  and  specific.  The  last  clause  of  the  26th 
section  was  referred  to  on  the  argument,  but  we  do  not  see 
that  it  has  any  application  to  the  case. 

The  other  question  raised  and  urged — namely,  as  to  the 
force  and  effect  of  the  order  to  show  cause  before  the  regis- 
ter why  the  discharge  should  not  be  granted — is  so  much 
u  question  of  practice  that  we  are  not  inclined  to  interfere 
with  the  judgment  of  the  court  below  in  the  matter.  The 
complaint  is  that  the  register  postponed  the  day  for  the 
creditors  to  come  in  and  show  cause.  Any  act  by  the  regis- 
ter in  this  matter  can  be  corrected  by  the  court  below, 
which  has  power  to  supervise  this  proceeding.  Petition 
denied  with  costs. 
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SUPREME  COURT.' 
JOSEPH  PELO  agt.  JOHN  CLUKEY. 

A  Motion  to  vacate  an  order  of  arrest  mt*y~  now  be  made  after  judgment,  if  made 
within  twenty  days  after  the  service  of  the  order. 

St.  Laurence  County  Special  Term,  November,  1S68. 

THIS  was  a  motion  to  vacate  an  order  of  arrest. 

The  facts  so  far  as  material  to  this  motion,  are  as  follows : 
An  order  of  arrest  was  obtained  in  February,  1868,  and  the 
defendant  was  arrested  and  held  to  bail  in  March  thereafter. 
A  defense  was  interposed  to  the  action,  but  no  judgment 
has  yet  been  entered.  In  September  notice  of  this  motion 
was  given,  and  the  same  was  continued  by  stipulation  to 
the  present. 

GEO.  MORRIS,  for  the  motion. 
D.  O'BRIEN,  in  opposition. 

JAMES,  J.  It  was  conceded  on  the  argument  that  the  affi- 
davits were  sufficient  to  require  the  order  of  arrest  to  be 
vacated,  if  the  motion  for  that  purpose  was  made  in  time. 
The  defendant  relied  upon  section  204  of  the  Code,  which 
enacts  that  tl  a  defendant  arrested  may,  at  any  time  before 
judgment,  apply  on  motion,  to  vacate  the  order  of  arrest,  or 
to  reduce  the  amount  of  bail." 

The  plaintiff  claimed  that  the  amendment  to  section  183 
of  the  Code,  passed  in  1862,  was  inconsistent  with  section 
204,  and  the  latter  being  the  older  statute  was  repealed  by 
implication ;  that  now  a  motion  to  vacate  an  order  of  arrest 
must  be  made  within  twenty  days  after  service  of  the  order; 
which  was  not  done  in  this  case. 

The  amendment  reads  as  follows :  "  But  said  order  of  arrest 
shall  be  of  no  avail,  and  shall  be  vacated,  or  set  aside,  on 
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motion,  unless  the  same  is  served  upon  the  defendant,  as 
provided  by  law,  before  the  docketing  of  any  judgment  in 
the  action  ;  and  the  defendant  shall  have  tivcnty  days,  after 
tJie  service  of  the  order  of  arrest,  in  which  to  answer  the  com- 
plaint in  the  action,  and  to  move  to  vacate  the  order  of  arrest, 
or  to  reduce  the  amount  of  bail."  In  support  of  his  view 
the  plaintiff  cited  1st  Vol.  Neiv  York  Practice,  257.  Section 
183,  as  amended,  and  section  204  are  not  at  all  inconsistent 
with  each  other.  They  may  be  so  construed  as  to  harmon- 
ize and  correctly  effectuate  the  purposes  of  the  amendment. 
The  note  to  1st  N.  Y.  Practice,  257,  is  a  proper  exposition 
of  the  two  sections  as  amended.  By  section  204  a  defendant 
may,  at  any  time  before  judgment  move  to  vacate  an  order 
ot  arrest;  the  amendment  was  intended  to  enlarge  the  time 
in  which  a  motion  to  vacate  might  be  made,  when  twenty 
days  did  not  elapse  between  the  service  of  the  order  and  the 
entry  of  judgment,  and  such  is  the  fair  and  legitimate  con- 
struction of  the  amendment.  A  motion  to  vacate  an  order 
of  arrest  may  now  be  made  after  judgment,  if  made  within 
twenty  days  after  service  of  the  order. 
Motion  to  vacate  granted. 
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SUPREME  COURT. 
SIMON  WALDHEIM,  respondent,  agt.  P.  BENDER,  appellant. 

Where  an  action  is  commenced  to  recover  of  the  defendant  a  specified  sum  of  money, 
the  defendant  cannot  set  up  as  a  defense,  that  he  has  paid  such  sum  to  a  creditor 
of  the  plaintiff,  under  and  in  pursuance  of  orders  in  supplementary  proceedings 
against  the  plaintiff,  where  such  proceedings  were  instituted  after  the  service  of 
the  summons  upon  the  defendant,  and  without  any  notice  to  the  plaintiff. 

It  seems,  that  such  a  defense  can  be  interposed  only  on  special  application  to  tha 
court. 

New  York  General  Term,  November,  1868. 

Before  INGRAHAM,  P.  J.;  JOSEPH  F.  BARNARD  and  MUL- 
LIN,  Justices. 

THIS  action  was  commenced  on  the  28th  day  of  Jane, 
I860,  by  the  service  of  the  summons  and  complaint  on  the 
defendant  personally  to  recover  the  sum  of  fifty-five  dollars 
and  twenty  cents,  with  interest,  for  goods  sold  and  delivered. 
The  defendant  appeared  herein  by  Kaufman,  Frank  &  Wil- 
coxson,  esqrs.,  his  attorneys,  but  the  answer  was  served  only 
the  latter  part  of  October,  1866. 

This  answer  set  forth  that  under  an  affidavit  of  one  of  the 
defendant's  attorneys  then  acting  in  behalf  of  a  third  party 
who  was  a  judgment  creditor  of  the  plaintiff  herein,  an 
order  was  made  by  Judge  CLERKE,  of  this  court,  herein, 
that  the  defendant  be  examined,  and  on  such  examination  the 
defendant  was  further  ordered  to  pay  the  indebtedness  of  the 
defendant  to  the  plaintiff,  to  the  attorney  of  said  creditor ; 
that  in  pursuance  of  the  last  mentioned  order  the  defendant 
had  paid  to  his  own  attorneys  the  sum  of  fifty-five  dollars, 
and  therefore  prayed  that  the  complaint  might  be  dismissed 
with  costs. 

These  entire  proceedings  were  taken  after  the  service  of  the 
summons  on  the  defendant  herein,  and  the  two  orders  were 
made  ivitliout  notice  to  the  plaintiff.  The  affidavit  was  sworn 
to  on  the  10th  day  of  October,  the  order  thereon  was  dated 
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the  llth,  at  the  city  of  New  York,  made  returnable  the  12th 
at  the  city  of  New  York,  served  on  the  defendant  in  the  city 
of  New  York,  on  the  day  of  its  date,  the  examination  of  the 
defendant  had  in  the  city  of  Troy  on  the  12th  (presump- 
tively, for  the  examination  is  not  included  in  the  papers 
before  the  court),  and  the  order  to  pay  over  the  money  made 
in  the  city  of  New  York  on  the  13th,  the  entire  proceeding 
thus  occupying  only  three  days.  The  answer  refers  to  the 
orders  which  are  annexed  thereto,  by  which  it  appears  that 
the  order  of  the  llth  of  October  was  never  signed. 

To  this  answer  the  plaintiff  demurred  on  the  ground  that 
the  facts  set  forth  in  the  answer  did  not  constitute  a  defense* 

The  cause  came  on  to  be  heard  at  a  special  term  of  this 
court,  on  the  issue  of  law,  on  the  Sth  day  of  November,  1806, 
before  the  Hon.  PLATT  POTTER,  J.,  who,  after  hearing  the 
respective  counsel  for  the  parties,  ordered  judgment  ori.the 
demurrer  for  the  plaintiff,  with  liberty  to  the  defendant  to 
answer  on  the  usual  terms. 

From  this  order  the  defendant  appealed. 

KAUFMAN,  FRANK  and  WILCOXSON,  attorneys,  and 

M.  V.  B.  WILCOXSON,  counsel  for  the  defendant,  appellant. 

The  complaint  was  for  the  recovery  of  $55.12,  and  inter- 
est from  February  1,  1866,  being  the  balance  of  an  account 
due  from  Bender  to  Waldheim.  The  action  was  commen- 
ced on  or  about  the  28th  of  June,  1866. 

The  answer  was  put  in  about  the  25th  of  October,  1866, 
and  did  not  deny  the  original  indebtedness,  but  set  forth  as  a 
defense  to  the  action,  that  in  proceedings  supplementary  to 
execution  under  a  judgment  in  favor  of  F.  M.  Maas,  and  H. 
Boyer,  against  Simon  Waldheim,  the  plaintiff  in  this  cause, 
the  defendant  in  that  cause,  P.  Bender,  was  as  a  third  person, 
indebted  to  the  judgment  debtor  Waldheim,  ordered  to  pay 
over  such  debt,  to  wit :  the  $55.12  in  question,  to  the  attor- 
neys of  the  judgment  creditors  of  Waldheim.  to  wit :  F.  M. 
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Maas  and  II.  Boyer,  and  that  he  had  duly  paid  it  over  in 
pursuance  of  the  order. 

To  this  answer  a  demurrer  was  interposed,  and  the  judge 
ruled  that  this  defense  was  insufficient.  He  was  understood 
by  his  verbal  remark  to  counsel  to  have  considered  that  the 
proper  way  to  interpose  such  a  defense  would  be  by  special 
application  to  the  court  for  leave  to  interpose  it. 

I.  The  learned  judge  was  plainly  in  error  in  considering 
that  this  v\  as  a  defense  we  had  not  a  right  to  interpose  with- 
out special  leave  of  the  court.     Any  defense,  no  matter 
when  it  arises,  whether  before  or  after  suit  brought,  if  it 
exists  at  the  time  the  answer  is  put  in,  can  be  set  up. 
(Whtte  agt.  Bullock,  3  Edw.  Chan.  E.  453  ;  Boyd  agt.  Weeks, 
2  Denio,  321  j    Willis  agt.  Chipp,   9  How.  Prac.  It.   568 ; 
see  Lynch  agt.  Johnson,  46  Barb.  57.) 

II.  The  counsel  on   the  argument  below  made  several 
points. 

As  to  the  irregularity  of  the  supplemental  proceedings  set 
up  in  the  answer. 

That  the  affidavit  did  not  show  that  defendant  had  prop- 
erty of  the  judgment  "debtor,"  or  that  the  property  "exceeded 
in  amount  ten  dollars." 

Answer.  This  was  not  necessary ;  the  affidavit  did  state 
"  that  one  P.  Bender  of  Troy,  New  York,  has  property  of  the 
judgment  debtor,  S. Waldheim."  (Coc?e§294.)  This  averment 
gave  the  judge  full  jurisdiction  to  initiate  the  proceedings; 
and  having  jurisdiction,  he  had  a  right  afterwards  to  apply 
to  the  payment  of  the  judgment  whatever  was  discovered, 
whether  it  was  what  is  technically  known  as  property,  or 
debts  in  the  hands  of  a  third  person,  and  belonging  to  the 
judgment  debtor. 

III.  It  was  also  objected  "that  the  joint  debt  due  by  S. 
Waldheim  and  Boyer  to  Maas,  would  not  itself  have  been  a 
proper  counter  claim  or  defense  to  this  action,  which  is 
brought  to  recover  a  debt  due  to  Waldheim  individually,  and 
that  no  part  of  such  joint  debt  can  be  a  defense." 
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Answer.  If  Bender  had  owned  by  assignment  the  Haas 
judgment,  why  could  he  not  have  counter  claimed,  or  set  it 
off  in  this  suitT 

But  this  objection  is  shortly  answered  by  reference  to  the 
provisions  of  the  Code  itself,  section  297. 

IV.  It  was  also  suggested  that  the  supplementary  pro- 
ceedings were  collusive. 

Answer.  This  was  a  point  that  did  not  arise  on  demur- 
rer to  the  defense,  but  \vould  be  matter  for  the  trial  of  the 
cause  on  the  issues  joined. 

V.  The  order  for  payment,  which  is  objected  to,  is  autho- 
rized by  section  301  of  the  Code. 

VI.  The  order  overruling  the  answer  should  be  reversed, 
and  judgment  rendered  in  favor  of  the  defendant  on  the 
answer. 

P.  J.  JOACIIIMSEN,  attorney,  and 

WM.  HENRY  ARNOUX,  counsel  for  plaintiff  and  respondent. 

I.  The  judge  had  no  jurisdiction  to  make  the  order  of  the 
13th  day  of  October,  1806. 

First.  Because  the  affidavit  upon  which  the  proceedings 
were  founded  did  not  state  the  facts  requisite  to  confer  juris- 
diction. 

The  affidavit  says  "  that  one  P.  Bender  has  property  of 
"the  judgment  debtor,  J.  Waldheim." 

The  Code  requires  that  the  affidavit  shall  state  that  the 
person  "has  property  of  such  judgment  debtor,  "or  is 
"  indebted  to  him,  in  an  amount  exceeding  ten  dollars." 

The  amount  here  spoken  of  is  as  applicable  to  the  value 
of  the  property  as  to  the  extent  of  the  indebtedness,  and  is  a 
legislative  sanction  of  the  legal  maxim,  "  DC  minimis  non 
curat  lex" 

Second.  Because  the  order  of  October  llth  was  not 
signed. 
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Third.  Because  the  evidence  did  riot  disclose  that  the 
defendant  had  any  property  of  the  judgment  debtor. 

The  affidavit  takes  the  place  of  a  complaint  in  an  action 
in  the  nature  of  a  creditor's  bill,  and  no  evidence  could  be 
given  of  a  matter  not  alleged,  e.  #.,  evidence  of  indebtedness 
where  the  allegation  was  possession  of  debtor's  property.  If 
given,  it  would  not  be  available. 

The  order  was  bound  by  the  rule  of  law  applicable  to 
judgments  —  it  must  be  "  secundum  allegata  et  probata." 

It  has  been  expressly  decided  that  "  if,  at  any  stage  of  the 
proceedings,  it  appears  that  the  alleged  facts  upon  which 
jurisdiction  is  based  do  not  exist,  it  is  the  duty  of  the  judge 
to  dismiss  the  parties."  (Kennedy  agt.  Weed,  10  Abb.  62.) 

Fourth.  Because  the  order  of  October  13th  was  unconsti- 
tutional. It  was  made,  ex  parte,  and  without  notice  to  the 
debtor. 

(a.)  Notwithstanding  the  express  language  of  the  294th 
section  of  the  Code,  that  the  order  to  examine  a  third  party 
might  be  made  without  notice  to  the  debtor,  it  was  not  until 
18  that  the  general  term  of  this  district  definitely  settled 
this  question  ;  but  it  appears  that  the  fact  that  section  297 
does  not  confer  power  upon  the  judge  to  order  payment  by 
the  third  party  without  notice. 

In  view  of  all  the  decisions  the  fact  that  the  legislature 
conferred  express  authority  to  make  such  order  without 
notice,  proves  that  without  such  authority,  such  order  could 
not  be  made. 

There  being  no  such  authority  in  section  297,  the  courts 
have  no  power  to  order  payment  tvithout  notice.  The  decision 
of  this  court  in  proceedings  under  section  294,  applies  to 
section  297. 

"  It  is  a  fundamental  principle  of  law,  that  no  one  can  be 
deprived  of  his  property  without  due  process  of  law,  and  a 
proceeding  against  a  party  without  notice  is  not  such  pro- 
cess." (Gibson  agt.  Haggertyj  15  Abb.  406.) 

There  appears  to  have  been  no  adjudication  of  this  ques- 


18(5       NEW  YORK  PRACTICE  REPORTS. 

Waldheim  agt.  Beuder. 

tion  under  section  297,  which  shows  how  uniformly  notice 
of  the  proceeding  has  been  given  to  the  debtor  before  pay- 
ment is  ordered. 

(6.)  It  appears  on  the  face  of  the  papers  that  there  was 
collusion  between  Maas  and  Bender.  They  had  the  same 
attorney,  and  the  proceedings,  initiated  in  New  York,  con- 
tinued in  Troy,  and  completed  here  in  three  days,  shows 
that  the  plaintiff  was  purposely  kept  in  ignorance. 

(c.)  The  order  was  improper.  The  whole  of  the  costs 
allowed  in  supplementary  proceedings,  thirty  dollars,  were 
given  on  the  collection  of  fifty-five  dollars,  where  the  debts 
were  over  six  hundred  dollars..  At  that  rate  the  costs  would 
amount  to  over  seven  hundred  dollars. 

The  court  never  would  have  granted  this  order  had  the 
judgment  debtor  been  represented  by  counsel  at  the  time. 

It  therefore  follows  that  on  the  face  of  the  answer,  the 
proceedings  set  forth  were  null  and  void,  and  the  judgment 
of  the  justice  was  correct. 

II.  The  facts  set  up  in  the  answer  did  not  constitute  a 
defense. 

The  answer,  after  stating  the  facts,  alleges  as  matter  of 
law,  that  they  constitute  a  defense,  and  the  demurrer  joins 
issue  as  to  the  conclusion  thus  to  be  drawn.  • 

1st.  It  purports  to  be  an  entire  defense,  and  it  is  not. 

The  plaintiff's  demand  is  for  $55.20,  with  interest,  from 
1st.  February,  1866.  The  payment  was  only  $55,  so  that 
by  the  pleadings  themselves  there  is  a  balance  due. 

2d.  As  the  defense  arosa  after  the  commencement  of  the 
action,  it  should  have  been  pleaded  in  bar  of  its  further 
maintenance,  and  not  in  bar  of  the  action  itself.  (KunZler 
agt.  Kohaus,  5  Hill,  317*  326  /  Boyd  agt.  Weeks,  2  Denio, 
321 ;  Aff.  8.  0.,  5  Hill,  393 ;  Towns  agt.  Wilcox,  12  Wend. 
503  ;  .Le  Bret  agt.  Papiflon,  4  East.  502;  Lee  agt.  Levy,  4 
Barn.  &  C.  390.) 

The  only  case  reported  that  seems  to  be  against  that  rule 
will  be  found  on  examination  to  refer  only  to  the  evidence 
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to  be  given  under  such  pleading.  (Willis  agt.  Chipp,  9  How. 
568.) 

3d.  The  plaintiff  adopted  the  proper  proceeding  in  the 
case  in  interposing  a  demurrer  to  the  answer.  (Morris  agt. 
Cook,  19  Wend.  699.) 

III.  The  judgment  of  the  court  below  was  right,  and 
should  be  affirmed  with  costs. 

The  COURT,  on  the  argument,  decided  in  favor  of  the 
respondent  (plaintiff),  on  consideration  of  the  first  point  on 
the  appellant's  points,  only,  and  held  that  notice  must  be 
given. 
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UNITED  STATES  DISTRICT  COURT. 

FREDERICK  A.  PLATT,  receiver,  &c.,  agt.  JOHN  H.  BROACH, 

and  others. 


A  U.  S.  Revenue  Stamp  must  be  affixed  to  a  promissory  note,  or  other  written  instru- 
ment, at  the  time  it  is  issued,  in  accordance  with  the  act  of  congress  of  18(54,  or  a 
certificate  produced  under  the  amendatory  act  of  March  3,  1865. 

Where  it  was  in  evidence  that  no  stamp  was  on  the  note,  at  the  time  of  the  issuing 
thereof,  as  required  by  the  act  of  1864,  and  the  plaintiff  did  not  produce  the  cer- 
tificate required  by  the  act  of  March  3,  1865,  before  it  was  offered  in  evidence  ; 
although  the  note  was  produced  at  the  trial  with  a  stamp  affixed,  and  canceled 
but  no  proof  was  produced  as  to  when  or  by  whom  it  was  stamped  : 

Held,  that  the  defendant  was  entitled  to  go  to  the  jury  upon  the  question  of  fact 
raised  in  regard  to  the  stamp.  A  new  trial  granted. 


December  14^,  1868. 

THIS  action  is  brought  by  the  receiver  of  the  Farmers  and 
Citizens  National  Bank,  to  recover  the  amount  of  a  promis- 
sory note,  made  and  indorsed  by  the  defendants. 

It  now  comes  before  the  court  upon  a  motion  for  judg- 
ment upon  a  verdict  for  the  plaintiff,  which  was  taken  by 
direction  of  the  court  subject  to  the  opinion  of  the  court. 

BENEDICT,  J.  Among  the  other  points  taken  by  the  defend- 
ant in  opposition  to  the  motion  is  this,  that  the  evidence  did 
not  show  the  note,  upon  which  the  suit  is  brought,  to  have 
been  stamped  as  required  by  the  revenue  laws  ;  while  on  the 
part  of  the  plaintiff  it  is  insisted  that  inasmuch  as  the  note 
in  evidence  bears  upon  its  face  the  proper  stamp,  purporting 
to  have  been  duly  canceled  on  the  day  of  the  date  of  the 
note,  it  is  to  be  presumed  to  have  been  duly  affixed  on  that 
day. 

There  appears  to  have  been  some  misunderstanding  of  the 
evidence  given  upon  this  point.  As  the  notes  of  the  trial 
show  the  parties  to  the  note,  who  left  it  at  the  bank,  swear 
that  the  note  was  not  stamped  at  all  when  they  left  it.  The 
president  of  the  bank  with  whom  they  left  it,  says  he  did 
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not  put  the  stamp  on  and  don't  know  who  did,  and  the  cash- 
ier of  the  bank  shows  that  he  did  not  put  the  stamp  on. 
There  is  no  evidence  as  to  when  the  stamp  was  affixed,  or 
that  there  were  any  other  persons  connected  with  the  bank, 
than  those  sworn,  who  were  authorized  to  stamp  notes,  or 
that  the  cancellation  stamp  is  that  of  the  bank,  and  the  pres- 
ent holder  is  not  asked  whether  the  stamp  was  upon  the  note 
when  it  came  into  his  hands. 

In  this  position  of  the  evidence,  the  defendant  was  entitled 
to  go  to  the  jury  upon  the  question  of  fact  raised  in  regard 
to  the  stamp. 

The  motion  for  judgment  must  therefore  be  denied  and  a 
new  trial  granted. 

The  cause  will  be  placed  upon  the  calendar  of  the  present 
term. 
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COURT  OF  APPEALS. 

THE  MECHANICS  BANK  OF  THE  CITY  OF  NEW  YORK,  respond- 
ents, agt.  JOHN  STRAITON,  CHAS.  G.  SANFORD  and  THOMAS 
J.  RAYNOR,  appellants. 

The  rules  which  establish  the  negotiability  of  commercial  paper,  apply  to  bank  cfuch 
as  to  other  bills  of  exchange.  When  such  instruments  are  made  payable  to  the 
order  of  *.  fictitious  payee,  eg  to  "  bills  payable  or  order,"  they  are  to  be  construed 
and  treated  as  payable  to  bearer. 

Where  the  engagement  is  to  pay  to  the  bearer,  the  fact  that  the  plaintiff  is  such  is 
one  of  the  material  elements  of  his  cause  of  action,  and  must  therefore  be  stated 
in  his  complaint,  and  its  statement  will  be  a  sufficient  allegation  of  his  title. 

January  Term,  1867. 

Appeal  from  a  judgment  of  the  supreme  court,  rendered  at 
general  term,  in  the  second  district,  affirming  a  judgment  at 
special  term,  overruling  a  demurrer. 

The  action  was  brought  by  the  respondents  as  the  holders 
of  a  check  payable  to  u  bills  payable  or  order,"  against  the 
appellants  as  drawers, 

The  complaint  alleges  that  the  appellants  drew  the  check, 
and  that  it  was  afterwards,  for  a  valuable  consideration,  trans- 
ferred and  delivered  to  the  respondents,  whereby  they  became 
arid  are  the  holders  and  owners  of  it. 

The  appellants  demurred  on  the  grounds — 1st.  That  the 
check  is  an  irregular  instrument,  not  negotiable,  and  void. 
2d.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

SCUDDER  &  CARTER,  for  appellants. 
CHAPMAN  &  SCOTT,  for  respondents. 

SCRUGHAM,  J.  The  rules  which  establish  the  negotiability 
of  commercial  paper,  apply  to  bank  checks  as  to  other  bills 
of  exchange,  and  the  doctrine  that  when  such  instruments 
are  made  payable  to  the  order  of  a  fictitious  payee,  they  are 
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to  be  construed  and  treated  as  payable  to  bearer,  is  too  well 
settled  to  admit  of  serious  question.  In  the  great  case  of 
Minct  agt.  Gibson  (1  H.  SI,  569),  the  determination  pro- 
ceeded upon  the  ground  that,  according  to  the  true  intent 
and  meaning  of  the  parties,  the  bill  was  intended  to  be  made 
payable  to  bearer. 

The  words  "or  order,"  u  or  bearer,"  and  "bearer,"  in  notes 
or  bills,  are  words  of  negotiability  without  which,  or  other 
equivalent  words,  the  instrument  will  not  possess  that  qual- 
ity, and  therefore  the  use  of  either  of  these  expressions  by 
the  drawer  of  a  bill,  or  maker  of  a  note,  must  be  regarded 
as  indicating  his  intentions  that  the  paper  shall  be  negotia- 
ble. 

By  naming  the  person  to  whose  order  the  instrument  is 
payable,  the  maker  manifests  his.  intention  to  limit  its  nego- 
tiability by  imposing  the  condition  of  indorsement  upon  its 
first  transfer.  But  no  such  intention  is  indicated  by  the 
designation  of  a  fictitious  or  impersonal  payee,  for  indorse- 
ment under  such  circumstances  is  manifestly  impossible  ; 
and  words  of  negotiability,  when  used  in  connection  with 
such  designations,  are  capable  of  no  reasonable  interpertation 
except  as  expressive  of  an  intention  that  the  bill  shall  be 
negotiable  without  indorsement;  i.e.,  in  the  same  manner 
as  if  it  had  been  made  payable  to  bearer. 

It  was  not  before  the  Code  necessary  for  the  holder  of  an 
instrument  payable  to  bearer,  to  allege  or  prove  in  an  action 
against  the  ir.aker  the  transfers  through  which  he  derived  his 
title  (2  Greerileaf  on  Ev.,  §  161,  and  cases  there  cited;  3  Phil" 
lips  on  Ev.j  4  Am.  Ed.  191)  ;  and  it  certainly  is  not  now. 

The  engagement  is  to  pay  to  the  bearer  ;  and  that  the 
plaintiff  is  such,  is  one  of  the  material  elements  of  his  cause 
of  action. 

That  fact  must  therefore  be  stated  in  his  complaint,  and 
its  statement  will  be  a  sufficient  allegation  of  his  title  ;  for 
it  is  the  fact,  and  not  the  evidence  of  the  fact,  which  is  re- 
quired to  be  pleaded. 
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It  is  not  only  stated  in  the  complaint  in  this  action  that 
the  plaintiff  is  the  holder  and  owner  of  the  check,  but  also 
that  it  was  transferred  and  delivered  to  him  for  a  valuable 
consideration,  and  that  he  became  its  owner  and  holder  by 
virtue  of  that  transfer  and  delivery.  This  cannot  be  true 
unless  the  drawer  of  the  check  transferred  and  delivered  it 
directly  to  the  plaintiff,  or  to  some  other  person  by  or  through 
whom  it  was  transferred  to  the  plaintiff,  and  this  averment, 
if  an  allegation  of  a  transfer  and  delivery  by  the  drawer  is 
necessary,  is  sufficient  on  demurrer  within  the  cases  of  The 
People  ex  rcl.  Crane  agt.  Ryder  (2  Kernan,  433),  and  Prindk 
agt.  Caruthcrs  (15  N.  Y.  E.  425). 

The  judgment  should  be  affirmed. 

All  the  jndges  concurring.     Judgment  affirmed. 
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SUPREME  COURT. 

FREDERICK   SCHEIVE,   appellant,   agt.  JOSEPH  KAISER   and 
others,  respondents. 

A  bond,  executed  in  consideration  of  $350,  requiring  the  obligor  to  use  and  appro- 
priate that  sum  for  the  benefit  of  the  wife  of  the  obligee  (the  husband  and  wife 
having  entered  into  articles  of  separation  from  bed  and  board),  and  in  considera- 
tion of  the  premises  the  obligor  agreed  to  keep  and  maintain  and  forever  support 
the  said  wife;  said  bond  being  conditioned,  that  the  obligor  should  from  time  to 
to  time,  use  and  apply  the  money  for  the  benefit,  and  support  and  maintenance  of 
said  wife  as  the  same  should  be  necessary  ;  and  should  keep  and  save  said  oblgee 
forever  harmless  on  account  of  the  support  and  maintenance  of  said  wife,  and  save 
and  prevent  said  obligee  from  any  liability  for  the  support  and  maintenance  of  said, 
wife,  without  fraud,  &c. : 

Held,  that  the  obligee  could  maintain  an  action  for  a  breach  of  that  condition  of  the- 
bond  which  required  the  obligor,  from  time  to  time,  to  use  and  apply  the  $350,. 
"  for  the  benefit  and  support  and  maintenance  of  said  wife,  as  the  same  should  be 
necessary,'1  although  the  latter  condition  which  provided  for  keeping  and  saving* 
the  obligee  harmless  on  account  of  such  support  and  maintenance,  &c.,  had  not 
been  broken. 

Erie  County,  General  Term,  November,  1868. 

Before  DANIELS,  P.  J.;  MARVIN,  BARKER  and  LAMENT,  J.J. 

APPEAL  from  judgment  entered  upon  the  report  and  decis- 
ion of  a  referee. 

Action  to  foreclose  a  mortgage.  The  defendant  Kaiaer, 
executed  to  the  plaintiff  a  bond  reciting  that  the  plaintiff"  and' 
his  wife  had  entered  into  articles  of  separation  from  bed  and 
board,  and  that  in  consideration  of  the  premises  the  plaintiff 
had  that  day  paid  Kaiser  S350,  to  be  used'  and  appropriated 
by  him  for  the  benefit  of  Frances  Scheive  (his  wife) ;  and  in 
consideration  of  the  premises,  Kaiser  further  agreed  to  keep- 
and  maintain  and  forever  support  the  said  Frances  Scheive, 
It  was  conditioned  in  the  bond  that  Kaiser  should  from  time- 
to  time,  use  and  apply  the  money  (the  $350)  for  the  benefit 
and  support  and  maintenance  of  said  Frances,  as  the  same 
shall  be  necessary,  and  shall  keep  and  save  said  Frederick 
Scheive  forever  harmless  on  account  of  the  support  and  main- 
tenance of  said  Frances  Scheive,  and  save  and  prevent  said' 
Vox,.  XXXVI.  13 
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Frederick  from  any  liability  for  the  support  and  maintenance 
of  said  Frances,  without  fraud,  &c.  The  defendant  executed 
at  the  same  time  a  mortgage  to  secure  the  performance  of 
the  conditions  of  the  bond,  and  containing  the  same  condi- 
tions. 

The  defendant  took  the  plaintiffs  wife  to  his  house  and 
supported  her  about  four  months.  The  defendant  and  his 
family  treated  Mrs.  Scheive  in  a  manner  justifying  her  leav- 
ing them,  and  she  did  leave ;  and  thereupon  the  overseers  of 
the  poor  of  Dunkirk  took  her  in  charge  as  a  pauper  and 
expended  for  her  support  about  the  sum  of  $150.  The 
superintendent  of  the  poor  then  saw  the  plaintiff,  and  applied 
to  him  to  pay  the  sum  expended,  and  he  agreed  to  do  so  as 
soon  as  he  could  enforce  the  collection  of  the  amount  out  of  the 
bond  and  mortgage,  or  as  soon  as  he  got  the  money.  Previous 
to  the  commencement  of  this  action  the  plaintiff  demanded 
of  the  defendant  the  $350,  less  the  value  of  the  board  and 
expenses  incurred  for  Frances  during  the  time  she  was  sup- 
ported by  the  defendant.  The  defendant  refused  to  pay. 

The  referee  found  that  Mrs.  Scheive  was  in  good  health 
and  performed  daily  labor,  except  for  two  weeks,  while  she 
was  supported  by  the  overseers. 

As  conclusions  of  law,  the  referee  found,  that  at  the  time 
the  plaintiff  made  his  promise  to  the  superintendent  of  the 
poor  for  the  board,  &c.,  there  was  no  legal  liability  on  his 
part  to  pay  the  same.  That  there  had  not  been  any  breach 
in  the  covenant  to  save  and  prevent  the  plaintiff  from  any 
liability  for  the  support  and  maintenance  of  the  said  Frances, 
as  in  said  bond  mentioned  and  set  forth,  and  that  there  has 
been  no  breach  of  any  covenant  in  the  bond ;  and  he  directed 
judgment  for  the  defendant.  The  plaintiff  filed  exceptions  and 
appealed  to  the  general  term. 

N.  H.  HILJ.,,  for  plaintiff. 
I.  The  teferee  .disposed  of  this  case  on  the  ground  that 
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the  husband  was  not  liable  to  pay  any  part  of  the  money 
advanced  by  the  superintendents  of  the  poor,  and  therefore 
there  was  no  breach  of  the  bond,  on  the  authority  of  the 
case  in  Norton  et  al.  agt.  Rhodes  (IS  Barb.  100). 

In  that  case  the  husband  had  property  sufficient  to  main- 
tain and  support  his  wife,  and  the  court  held  the  doctrine 
hat  the  superintendents  could  not  maintain 'an  action  at  law 
against  the  husband,  but  must  pursue  their  remedy  by  seiz- 
ing the  property  of  the  husband  by  virtue  of  their  authority 
under  the  statute.  (1  R.  S.  614,  615  ;  §  1  to  14.) 

That  case  differs  from  the  one  at  bar  in  the  fact  that  this 
is  an  action  on  a  contract  of  idemnity  where  the  obligation  is 
to  perform  some  specific  thing,  and  to  save  the  obligee  from  all 
liability  for  the  support  of  his  wife,  and  the  contract  was 
broken  when  the  defendant  failed  to  do  the  specific  act. 
(Gilbert  agt*  Wiman,  I  Com.  550.) 

Where  a  party  has  an  indemnity  not  only  against  actual 
damages  and  expenses,  but  against  any  liability  for  damages 
and  expenses,  he  need  not  wait  to  commence  his  suit  until 
he  has  actually  paid  such  damages.  (Hockfdler  agt.  Donnelly^ 
8  Cow.  639,  640 ;  Chace  agt.  Hinman,  8  Wend.  452 ;  John- 
son agt.  Hilton,  10  John.  549.) 

This  is  a  case  where  the  court  may  decree  a  specific  per- 
formance on  the  part  of  the  defendant,  so  as  to  exonerate  the 
plaintiff  from  his  liability  to  support  his  wife  on  the  princi- 
ple of  qttia  timct.  (2  Story's  Equity,  850  ;  8  John.'s  Ch. 
406.) 

The  contract  in  action  contains  affirmative  covenants  for 
specific  things,  and  its  non-performance  was  a  breach,  and  the 
legal  liability  of  the  obligor  the  measure  of  damages.  (Gil- 
bert agt.  Wiman,  I  Com.  562 ;  Thomas  agt.  Allen,  I  Hill, 
145  ;  Churchill  agt.  Hunt,  3  Denio,  321.) 

The  covenants  were  to  save  harmless  from  all  liability  of 
the  plaintiff  for  the  maintenance  and  support  of  his  wife,  and 
also  to  support  her  in  a  proper  manner.  And  if  the  conduct 
of  the  defendant  or  his  family  was  such  as  to  make  it 
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improper  for  the  wife  of  the  plaintiff  to  remain  in  the  defend- 
ant's house,  it  was  a  breach  of  the  conditions  of  the  defend- 
ant's bond,  and  the  wife  of  the  plaintiff  had  a  right  to  leave 
the  house  of  defendant  and  procure  board  and  clothes  else- 
where, and  the  defendant  was  liable  therefor ;  and  under  such 
circumstances,  no  demand  of  board  and  clothing  of  defend- 
ant was  necessary.  (Hawley  agt.  Morton,  23  Barb.  255  j 
Sha/er  agt.  Lee,  8  Barb.  412.) 

II.  The  referee  found  that  the  plaintiff  had  promised  to 
pay  the  superintendents  of  the  poor  whatever  sum  they  had 
expended  for  the  support  of  plaintiff's  wife,  but  held  as  a 
question  of  law,  that  the  promise  having  been  made  subse- 
quent to  furnishing  the  support  to  the  wife,  there  was  no 
consideration  for  the  promise. 

This  clearly  was  error.  It  is  a  well  settled  rule  of  law, 
that  a  moral  obligation  is  a  good  consideration  for  an  express 
promise,  and  has  never  been  questioned  in  cases  where  the 
party  promising  has  been  benefited.  (King  agt.  Butler,  15 
Johns.  281  ;  Livingston  agt.  Rogers,  I  Caines  E.  584,  585 ; 
Hicks  agt.  Burnham  et  al.,  10  Johns.  243 ;  Comstock  agt. 
Smith,  7  Johns.  88  ;  1  Saund.  264  ;  2  Easi.  506  ;  Overseers 
of  the  Poor  of  Tioga  agt.  Overseers  of  the  Poor  of  Seneca,  13 
Johns.  380.) 

In  an  action  by  the  father  of  an  apprentice  against  the 
master  for  necessaries  furnished  the  apprentice,  it  appears 
that  the  latter,  very  ill,  went  to  his  father's  house  against 
his  master's  will,  and  the  master  forbade  the  father  from 
incurring  any  expenses.  The  apprentice  died,  however,  and 
after  his  death,  defendant  promised  to  pay  reasonable 
expenses.  Held  that  though  the  necessaries  were  furnished 
contrary  to  defendant's  desire  at  the  time,  yet  a  subsequent 
discovery  of  the  necessity  arising  from  the  illness  of  the  boy, 
or  the  actual  saving  of  expenses  to  the  defendant,  were  con- 
siderations sufficient  to  support  the  promise.  (Mayors  Ct 
1502  \  Black  agt.  Hardenbook,  Liv.  Jd.  Opin.  23.) 
;Tha  plaintiff  was  benefited  by  the  support  of  his  \nife. 
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The  superintendents  did  nothing  more  than  to  supply  the 
wife  with  those  necessaries  which  the  husband  was  legally 
bound  to  furnish,  but  which  he  had  neglected  to  furnish,  and 
had  left  her  without  any  home  or  means  of  support  and  a 
charge  on  the  county.  His  property  was  liable  to  be  seized, 
and  himself  arrested  if  found  in  the  county,  and  compelled 
to  support  his  wife.  (Pomeroy  agt.  Wells,  8  Paige  Ch.  406.) 

III.  The  husband  is  bound  to  support  his  wife  when  the 
two  are  separated  by  mutual  consent,  the  same  as  when  they 
are  living  in  co-habitation,  and  even  the  same  as  when  they 
are  separated   through  his  fault.     (Bishop  on  Marriage,  <§>§ 
578,  579  ;  Lockwood  agt.  Thomas,  12  Johns.  248.) 

That  he  is  under  the  highest  moral  obligation  to  support 
his  wife  according  to  his  circumstances  in  life.  The  husband 
is  under  a  natural  and  moral  obligation  to  support  his  wife; 
and  the  courts  may  presume  a  promise  founded  on  such 
moral  obligation,  especially  in  such  cases  of  necessity  as  the 
facts  in  this  case  show.  The  obligations  and  duties  of  hus-' 
band  and  wife  are  derived  from  a  higher  source  than  any  con- 
tract of  which  the  parties  are  capable  of  making,  and,  as  to 
these,  cannot  be  controlled  by  any  contract  they  can  make. 
By  their  own  agreements,  they  cannot  increase  or  lessen 
these  duties. 

The  superintendent  furnished  the  necessaries  which  the 
plaintiff  was  bound  to  supply,  and  he  subsequently  promised 
to  pay,  and  his  implied  promise  or  duty  is  sufficient  consid- 
eration for  the  promise.  (Doty  agt.  Wilson,  14  Johns.  378 ; 
Ingraham  agt.  Gilbert,  20  Barb.  151.) 

IV.  The  superintendents  of  the  poor  of  the  county  are  the 
public  agents  and  trustees  of  the  county  in  respect  to  their 
poor,  and  have,  without  any  express  authority  from  the  leg- 
islature, the  capacity  to  sue  commensurate  with  their  pub- 
lic trusts  and  duties.     The  statutes  give  them  a  remedy  in 
case  the  husband  refuses  to  support  his  wife,  and  that  is  a 
cumulative  remedy,  and  does  not  take  away  a  common  law 
right,  to  maintain  an  action  of  assumpsit  for  the  expenses 
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incurred.  (Overseers  of  the  Poor  of  Tioga  agt.  Overseers  of  tlie 
Poor  of  Seneca,  13  John.  380  ;  Overseers  of  the  Poor  of  Pitts- 
town  agt.  Overseers  of  the  Poor  of  Plattsburg,  18  John.  407  ; 
Overseers  of  the  Poor  of  Courtland  agt.  Birdsell,  1  Coiv.  200 
and  G73  ;  Flower  agt.  Allen,  5  Cow.  666.) 

The  plaintiff  being  a  non-resident  of  this  state,  and  his  wife 
having  been  deprived  of  a  home  by  the  wrongful  acts  of  the 
defendant,  she  could  have  maintained  an  action  against  the 
superintendents  of  the  poor  in  case  they  had  neglected  to 
furnish  her  with  the  necessaries  of  life.  (Floiver  agt.  Allen, 
5  Cow.  65S.) 

The  case  of  Norton  agt.  Rhodes  (18  Sari.  100),  was  deci- 
ded on  the  theory,  that  the  husband  was  a  resident  of  this 
state  and  having  means  to  support  his  wife,  and  property 
liable  to  be  seized  in  case  he  refused  to  support  his  wife. 
The  court  in  this  case  held,  that  the  superintendents  could 
not  declare  her  a  pauper  and  maintain  her  as  such,  and  charge 
the  husband  with  such  support,  but  must  pursue  their  rem- 
edy under  the  statute,  as  in  ths  case  of  an  absconding  hus- 
band. 

When  the  wife  is  refused  necessaries  by  her  husband  the 
courts  have  held  in  other  states,  under  similar  statutes  to  ours, 
that  the  town,  through  its  officers  having  charge  of  the  poor 
can  supply  them,  and  oblige  the  husband  in  an  action  at  law 
to  refund  the  money  advanced.  (Alna  agt.  Plummcr,  4 
Greenl.  258 ;  Howard  agt.  IVTictstone,  10  Ohio,  365  ;  Mon- 
son  agt.  Williams,  6  Gray,  416;  Rumney  agt.  Keys,  7  N.H. 
571.) 

V.  This  action  is  brought  to   recover  damages  for  the 
breach  of  the  bond  mentioned  in  the  complaint,  and  also  for 
breach  of  the  bond,  and  therefore  is  properly  brought  in  the 
name  of  the  obligee.     It  is  not  for  money  held  by  defendant 
as  trustee,  and  the  wife  can  have  no  interest  whatever  in  the 
result  of  this  action. 

VI.  In  giving  construction  to  the  agreement  of  the  parties, 
the  bond  and  mortgage  should  be  construed  together.     The 
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rule  is  where  one  writing  or  instrument  refers  to  another, 
either  tacitly  or  expressly,  both  are  to  be  construed  together 
and  one  may  correct  an  erroneous  description  in  the  other, 
explain  it  or  even  add  to  or  vary  it.  (Jackson  agt.  Bowen, 
7  Cow.  13  ;  Jackson  agt.  Freer,  17  Johns.  29  ;  3  Dana,  21.) 

W.  W.  HOLT,  for  defendant. 

By  the  court,  MARVIN,  J.  It  was  said  upon  the  argument 
that  Norton  agt.  Rhodes  (18  Barb.  100),  was  controlling  with 
the  referee  in  this  case. 

If  so,  I  think  the  referee  misapprehended  or  misapplied 
the  case. 

Norton  and  others,  as  superintendents  of  the  poor,  brought 
that  action  against  the  husband  to  recover  for  the  boarding, 
&c.  of  his  wife  by  the  county.  The  action  was  attempted 
to  be  sustained  upon  the  common  law  relating  to  husband 
and  wife.  It  was  held,  that  the  superintendents  of  the  poor 
could  not,  as  public  officers  of  the  county,  interfere  between 
husband  and  wife  by  supporting  the  latter,  entitle  themselves 
as  such  officers  to  maintain  an  action  against  the  husband. 
It  was  said  in  the  opinion,  that  if  an  individual  saw  fit  to 
furnish  necessaries  to  a  wife  and  resort  to  an  action  against 
the  husband  for  compensation,  upon  the  ground  of  ill-usage, 
&c.,'  he  may  undoubtedly  do  so,  and  a  court  will  hear  the 
proofs  and  allegations  of  the  parties,  and  decide  in  accordance 
with  the  well  settled  principles  of  the  common  law.  It 
might  be  decided  that  the  husband  was  not  in  fault,  and  if 
so,  then  the  plaintiff  could  not  recover. 

In  the  present  case,  the  plaintiff  made  an  arrangement 
with  the  defendant  to  support  his  wife,  founded  upon  a  val- 
uable consideration.  The  agreement  is  evidenced  by  a  bond, 
the  condition  contains  recitals  of  the  agreement  and  consid- 
eration, the  latter  being  $350,  to  be  used  and  appropriated 
by  him  (the  obligor)  for  the  benefit  of  said  Frances  Scheive, 
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and  further  agreeing  to  keep  and  maintain  and  forever  sup 
port  the  said  Frances  Scheive. 

Then  follows  the  condition,  "that  the  said  Kaiser  shall 
from  time  to  time,  use  and  apply  the  aforesaid  money  for  the 
benefit  and  support  and  maintenance  of  said  Frances  Scheive 
as  the  same  shall  be  necessary,  and  shall  keep  and  save  said 
Frederick  Scheive  forever  harmless  on  account  of  the  sup- 
port and  maintenance  of  said  wife,  said  Frances  Scheive,  and 
shall  save  and  prevent  said  Frederick  from  any  liability  for 
the  support  and  maintenance  of  said  Frances. 

The  referee  has  found  that  the  defendant  failed  to  support 
and  maintain  Frances.  He  finds  that  she  was  justified  in 
departing  from  the  defendant's  house,  and  she  was  justified 
in  refusing  to  return  to  his  house. 

Here  is  a  clear  finding  of  a  breach  in  the  agreement  noted. 
The  referee  seems  to  have  confined  his  inquiry  to  the  condi- 
tions in  the  bond  to  keep  the  plaintiff  harmless,  and  to  save 
and  prevent  him  from  any  liability  for  the  support,  &c.,  of 
Frances,  and  coming  to  the  conclusion  that  the  plaintiff  was 
not  liable  to  the  overseers  of  the  poor  or  the  superintendents, 
notwithstanding  his  conditional  promise  to  pay  ;  he  decided 
that  there  had  been  no  breach  of  the  covenant  of  the  defend- 
ant to  the  plaintiff  in  the  bond.  In  this,  I  think,  he  erred. 

The  recital  in  the  condition  of  the  bond  contains  an  express 
agreement  by  Kaiser  to  keep  and  maintain  and  forever  sup- 
port the  said  Frances  Scheive.  This  agreement  or  covenant 
was  broken.  But  it  is  said  that  this  covenant  is  only  to  be 
found  in  one  of  the  recitals  in  the  conditions  of  the  bond,  and 
that  the  real  conditions  are  those  following,  relating  to  the 
application  of  the  $350,  for  the  benefit  and  support,  &c.,  of 
Frances,  and  to  keep  harmless,  &c. ;  and  that  the  obligations 
could  only  be  enforced  in  case  of  a  breach  of  the  conditions 
thus  specified ;  that  it  could  not  be  enforced  for  a  breach  of 
the  covenant  "to  keep  and  maintain  and  forever  support." 
I  am  inclined  to  think  this  would  be  too  narrow  a  construc- 
tion. It  seems  on  consulting  the  complaint,  that  the  pleader 
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has  only  noticed  the  conditions  following  the  recitals,  and 
has  omitted  to  notice  the  covenant  "  to  keep  and  maintain 
and  forever  support,"  &c. 

*  The  reference  to  the  bond  in  the  complaint  is  quite  gen- 
eral. It  does  not  notice  all  the  provisions  in  it.  The  bond 
was  put  in  evidence,  and  I  think  putting  a  liberal  construc- 
tion upon  the  complaint,  its  allegations  are  broad  enough  to 
enable  the  plaintiff  to  avail  himself  of  all  its  provisions.  But 
apply  the  strictest  rules  to  the  pleadings  and  regard  the 
mortgage  as  only  given  to  secure  the  payment  of  the  princi- 
pal and  interest  mentioned  in  the  conditions  of  said  bond,  to 
the  use,  benefit  and  maintenance  of  said  Francis  Scheive,  as 
'alleged  in  complaint,  and  there  was  a  clear  breach  of  the 
conditions  proved. 

There  is  no  pretence  that  the  defendant  from  time  to  time, 
used  and  applied  the  $350  "  for  the  benefit  and  support  and 
maintenance  of  Frances  Scheive  as  the  same  should  be  neces- 
sary." The  cause  of  action  was  established,  and  the  referee 
erred  in  dismissing  the  complaint.  There  is  no  foundation 
for  the  objections  that  the  action  was  improperly  brought 
by  the  plaintiff  and  in  his  name. 

The  judgment  must  be  reversed,  and  there  must  be  a  new 
trial,  arid  the  question  of  costs  is  reserved  to  the  final  trial. 

All  the  judges  concurred. 

Judgment  reversed. 
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COURT  OF  APPEALS. 

WILLIAM  M.  MALLOUY,  respondent,  agt.  THE  TIOGA  RAIL- 
ROAD COMPANY,  appellants. 

A  foreign  corporation  cannot  avail  itself  of  the  ttatute  of  limitations  in  a  suit  against 
it  here. 

Where  there  is  evidence  that  the  plaintiff  performed  the  services  claimed,  and  also 
evidence  as  to  its  value;  the  extent  of  the  services  and  the  amount  to  be  allowed 
therefor,  are  subjects  for  the  consideration  of  the  jury.  In  such  case  the  court 
can  neither  non-suit  the  plaintiff  nor  direct  a  verdict  for  the  defendant,  on  the 
ground  that  the  evidence  is  insufficient. 

Where  a  letter  and  an  indorsement  upon  its  back  evidence  a  perfect  contract,  its 
terms  cannot  be  varied  or  contradicted  by  parol proof. 

If  a  party  is  dissatisfied  with  the  conclusion  of  a  fact  stilted  by  the  judge  at  the  trial, 
he  should  nsk  to  have  the  question  submitted  to  the  jury.  Without  such  request, 
an  exception  to  the  ruling  of  the  court  only  brings  up  the  question  of  law  based 
on  his  assumption  of  fact. 

January  Term,  1867. 

THE  plaintiff  claimed  to  recover  in  this  action  for  trans- 
porting and  distributing  cross-ties,  iron  rails,  chairs  and 
spikes,  along  the  line  of  the  defendants'  road,  intended  for 
use  in  its  reparation.  But  the  justice  at  the  trial  limited 
the  right  of  recovery  to  the  transportation  and  delivery  of 
cross-ties  only,  holding  that  the  rails,  chairs  and  spikes  were 
transported  and  distributed  under  an  agreement  with  the 
plaintiff  and  Bostwick,  that  that  service  was  to  be  without 
charge,  in  consideration  of  the  free  use  of  the  defendants' 
road  during  the  period  of  transportation. 

The  question  now  is,  whether  the  recovery  by  the  plain- 
tiff for  the  transportation  and  distribution  of  the  ties  can  be 
sustained.  At  the  close  of  the  evidence  the  defendants' 
counsel  requested  the  court  to  direct  a  verdict  for  the  defend- 
ants, on  the  ground  that  the  evidence  was  insufficient  to 
enable  the  court  or  jury  to  determine  the  extent  or  amount 
of  plaintiff's  claim  for  services j  and  also  asked  the  court  to 
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rule  that  the  plaintiff's  claim  was  barred  by  the  statute  of 
limitations. 

C.  W.  REYNOLDS,  for  appellants. 
C.  H.  THOMSON,  for  respondent. 

BOCKES,  J.  The  learned  judge  before  whom  the  trial  was 
conducted,  properly  declined  compliance  with  these  requests. 
The  point  in  regard  to  the  statute  of  limitations,  is  not  now 
urged.  It  seems  that  the  services  were  rendered  in  June, 
July  and  August,  1852,  and  this  action  was  commenced  July 
17th,  1858,  less  than  six  years  from  the  termination  of  the 
services.  Besides,  the  defendants  are  a  foreign  corporation, 
and  consequently  cannot  avail  themselves  of  the  statute  of  lim- 
itations. (Okottngt.  The  Tioga  Railroad  Co.  20  N.  Y.  E.  210.) 

Nor  could  the  judge  have  properly  directed  a  verdict  for 
the  defendants  on  the  ground  that  the  evidence  was  insuffi- 
cient to  enable  the  court  or  jury  to  determine  the  extent  or 
amount  of  the  claim.  There  was  evidence  that  the  plaintiff 
performed  the  services,  and  also  evidence  as  to  its  value. 
The  extent  of  the  services  and  the  amount  to  be  allowed, 
therefor,  were  subjects  for  the  consideration  of  the  jury.  In 
such  case  the  court  can  neither  non-suit  the  plaintiff,  nor 
direct  a  verdict  for  the  defendants.  ( Van  Eensselaer  agt. 
Jewett,  2  N.  Y.  E.  135.) 

There  was  evidence  given,  showing  that  the  transportation 
of  the  rails,  chairs  and  spikes  was  provided  for  in  a  lease  of 
the  road  to  Bostwick  and  the  plaintiff,  wherein  it  was  agreed 
that  the  transportation  of  those  articles  was  to  be  without 
charge,  in  consideration  of  th'e  use  of  the  road,  during  the 
period  of  transportation. 

The  contract  or  lease  was  evidenced  by  a  letter  from  the 
president  of  the  road  to  Bostwick  and  Mallory,  and  an 
indorsement  thereon  by  Bostwick.  The  defendants'  counsel 
offered  to  prove  the  terms  of  the  lease  by  parol.  This  was 
excluded  on  the  ground  that  the  agreement  appeared  to  be 
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in  writing.  The  letter  and  the  indorsement  thereon  should 
be  read  together.  The  letter  had  been  put  in  evidence  and 
carried  with  it  the  indorsement,  which,  in  the  absence  of 
any  explanatory  proof,  must  be  deemed  to  constitute  a  part 
of  the  paper  on  which  it  was  written;  especially  as  it  rela- 
ted in  direct  terms  thereto,  bore  the  same  date,  and  purpor- 
ted to  be  a  material  and  substantial  part  of  it.  Read  together, 
the  papers  evidenced  a  perfect  contract,  the  terms  of  which, 
of  course,  could  n:>t  be  contradicted  or  varied  by  parol  proof. 
The  offer  was,  therefore,  properly  overruled. 

The  purpose  of  the  evidence  offered  doubtless  was,  although 
not  stated,  to  show  that  it  was  agreed  that  the  ties,  as  well 
as  the  rails,  chairs  and  spikes,  were  to  be  transported  without 
charge.  If  so,  it  was  an  attempt  to  introduce  into  the  writ- 
ten contract  a  new  condition  changing  its  import  and  effect 
in  a  very  material  sense — hence  inadmissible. 

In  regard  to  the  defendants'  set-off,  the  learned  judge  held 
that  the  evidence  showed  that  the  claim  was  settled,  or  if  not 
settled,  that  it  was  barred  by  the  statute  of  limitations. 

There  was  evidence  tending  to  prove,  if  not  definitely  and 
clearly  proving,  that  the  defendants'  claim  interposed  as  a 
set-off  was  settled.  The  judge  assumed,  when  called  upon 
to  speak  on  that  subject,  that  the  fact  stood  proved. 

If  dissatisfied  with  such  assumption,  the  party  should  have 
requested  to  have  that  question  submitted  to  the  jury.  In 
the  absence  of  such  request,  the  party  w  ill  be  deemed  to 
have  acquiesced  in  the  assumption  of  fact  stated  by  the  court. 
(Barnes  agt.  Perrine,  12  N.  Y.  R.  18,  23;  The  People  agt. 
Cook,  8  N.  Y.  B.  78  ;  Dows  agt.  Rush,  28  Barb.  157,  ISO  ; 
Nolton  agt.  Moses,  3  Barb.  31 ;  Wincliell  agt.  Hicks,  18  N. 
Y.  R.  558.)  If  dissatisfied  with  the  conclusion  of  fact  stated 
by  the  judge,  the  party  should  ask  to  have  the  question  sub- 
mitted to  the  jury.  Without  such  request,  an  exception  to 
the  ruling  of  the  court  only  brings  up  the  question  of  law 
based  on  his  assumption  of  fact. 

As  the  case  is  here  presented,  it  must  be  deemed  to  be  an 
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accepted  fact,  as  stated  by  the  judge,  that  the  defendants' 
claim  for  set-off  had  been  settled ;  hence  it  could  not  be 
allowed  in  this  action.  I  will  add,  however,  that  the  facts 
proved  fully  justified  the  conclusion  expressed  by  the  learned 
judge  on  the  trial,  and  it  is  equally  clear  that  the  claim  was 
barred  by  the  statute  of  limitations. 

But  the  views  above  expressed  render  further  examination 
of  the  case  unnecessary. 

The  judgment  should  be  affirmed. 

All  concur  in  the  above  opinion. 
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UNITED  STATES  CIRCUIT  COURT. 

AUGUSTIN  DALY  agt.  HENRY  D.  PALMER  and  HENRY  C. 

JARRATT. 

THE  SAME  agt.  WILLIAM  B.  FRELIGH  and  J.  E.  McDoNouGH. 

The  copyright  act  of  1831,  confers  upon  the  author  and  proprietor  of  a  dramatic  com- 
position duly  copyrighted,  the  sole  right  and  liberty  of  printing,  re-printing,  pub- 
lishing and  vending  such  composition  in  whole  or  in  part,  for  the  term  of  28  years 
from  the  time  of  recording  the  title  of  such  composition  in  the  manner  diracted  by 
the  act.  The  act  of  1856  (11  U.  8.  Stat.  at  Large,  138),  provides,  ihat  any  copy- 
right thereafter  granted  to  the  author  and  proprietor  of  a  dramatic  composition, 
shall  be  deemed  to  confer  along  with  such  right,  the  sole  right  to  act,  perform  and 
represent  the  same  ou  any  stage  or  public  place,  during  the  whole  period  for  which 
the  copyright  is  obtained. 

A  composition  under  the  act  of  1856,  is  a  written  or  literary  work  invented  and  set 
in  order.  A  dramatic  composition  is  such  a  work,  in  which  the  narrative  is  not 
related,  but  is  represented  by  dialogue  and  action.  When  a  dramatic  composition 
is  representei  in  dialogue  and  action,  by  persons  who  represent  it  as  real  by  per- 
forming or  going  through  with  the  various  parts  or  characters  assigned  to  tLeiu 
eeverally,  the  composition  is  acted,  performed  or  represented ;  and  if  the  repre- 
sentation is  in  public,  it  is  a  public  representation. 

A  written  work  consisting  wholly  of  directions  set  in  order  for  conveying  the  ideas 
of  the  author,  on  a  stage  or  public  place,  by  means  of  characters  who  represent 
the  narrative  wholly  by  action,  is  as  much  a  dramatic  composition  designed  or 
suited  for  public  representation,  as  if  language  or  dialogue  were  used  in  it  to  con- 
vey some  of  the  ideas. 

The  "  Railroad  Scene''  in  the  plaintiff's  play  of  "Under  the  Gaslight,"  is  undoubt- 
edly a  dramatic  composition.  Those  parts  of  it  represented  by  motion  or  gesture, 
without,  language,  are  quite  as  much  a  dramatic  composition  as  those  parts  of  it 
which  are  represented  by  voice.  This  is  true  also  of  the  railroad  scene  iu  Bouci- 
cault's  play  of  "  After  Dark."  But  the  two  scenes  are  identical  in  substance,  as 
written  dramatic  compositions  in  the  particulars,  in  which  the  plaintiff  alleges, 
that  what  he  has  invented  and  set  in  order  iu  the  scene,  has  been  appropriated  by 
Boncicault. 

In  consonance  with  the  principles  laid  down  by  Lord  LYNDHURST  (D'Almaine  agt. 
Boosey,  1  Younye  &  Ct'llycr's  Exch.  B.  288),  the  plaintiff  is  as  much  entitled  to  pro- 
tection in  respect  of  a  substantial  and  material  original  part  of  hip  "railroad  scene," 
as  he  is  in  respect  of  the  whole.  All  that  is  substantial  and  material  in  plaintiff  'a 
railroad  scene  has  been  appropriated  by  Boucicault;  and  the  railroad  scence  in 
Ikmcieault's  play,  is  undoubtedly,  when  acted  on  a  public  stage,  an  infringement 
of  the  copyright  of  ihe  plaintiff  in  his  play. 

U.  S.  Circuit  Court,  2d  Circuit  Southern  District  of  New 
York.     In  Equity. 
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December  Term,  1868. 

THESE  cases  came  before  the  United  States  circuit  court, 
held  in  and  for  the  second  circuit  and  southern  district  of 
New  York,  on  a  motion  by  plaintiff  for  a  provisional  injunc- 
tion retraining  the  defendants  from  performing  the  plaintiff's 
4<  railroad  scene  "  in  his  play  of  "  Under  the  Gaslight,"  in  a 
drama  called  "After  Dark."  The  application  was  made  upon 
bill  of  complaint  and  affidavits,  and  was  opposed  upon  affi- 
davits ;  no  answer  being  presented  or  filed.  The  facts  suf- 
ficiently appear  from  the  opinion. 

THOMAS  S.  ALEXANDER,  WILLIAM  TRACY  and  JOSEPH 

F.  DALY,  for  plaintiff. 
WILLIAM  D.  BOOTH  and  T.  W.  CLARKE,  for  defendants. 

BLATCHFORD,  J.  This  is  an  application  for  a  provisional 
injunction  to  restrain  the  defendants  from  the  public  per- 
formance and  representation,  and  from  the  sale  for  dramatic 
representation  of  a  scene  called  the  "railroad  scene"  in  a  play 
called  "  After  Dark."  The  plaintiff  is  by  profession  a  dra- 
matic author,  his  business  being  to  compose,  write  and  pro- 
duce on  the  theatrical  stage  dramatic  compositions,  com- 
monly called  plays.  The  defendants  are  the  managers  of  a 
public  phtce  of  theatrical  amusement,  in  the  city  of  New 
York,  called  Niblo's  garden.  Before  the  1st  of  August,  18G7, 
the  plaintiff  composed  and  wrote  a  dramatic  composition 
called  "Under  the  Gaslight,"  and  on  that  day  he  took  the 
proper  steps  to  secure  to  himself  a  copyright  for  the  compo- 
sition, under  the  provisions  of  the  act  of  February  3d,  1831, 
(4  U.  S.  Stat.  at  Large,  43G),  by  depositing  before  publica- 
tion a  printed  copy  of  the  title  of  the  composition,  as  author 
and  proprietor,  in  the  clerk's  office  of  the  district  court  of  the 
southern  district  of  New  York,  where  he  resided  at  the  time. 
The  composition  was  afterwards  printed  and  published,  and 
within  three  months  from  its  publication  he  caused  a  copy 
of  it,  as  printed  and  published,  to  be  delivered  to  said  clerk. 
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He  also  gave  information  of  copyright  being  secured  by  caus- 
ing to  be  printed  and  inserted  in  the  several  copies  published 
the  words  prescribed  by  the  fifth  section  of  the  act. 

The  act  of  1831  confers  upon  the  author  and  proprietor 
of  a  dramatic  composition,  duly  copyrighted,  the  sole  right 
and  liberty  of  printing,  re-printing,  publishing  and  vending 
such  composition,  in  whole  or  in  part,  for  the  term  of  twen- 
ty-eight years  from  the  time  of  recording  the  title  of  such 
composition,  jn  the  manner  directed  by  the  act.  The  act 
of  August  18th,  1856  (11  U.  S.  Stat.  at  Large,  138),  pro- 
vides, that  any  copyright  thereafter  granted  under  the  laws 
of  the  United  States  "  to  the  author  or  proprietor  of  any  dra- 
matic composition,  designed  or  suited  for  public  representa- 
tion, shall  be  deemed  and  taken  to  confer  upon  the  said 
author  or  proprietor,  his  heirs  and  assigns,  along  with  the 
sole  right  to  print  and  publish  the  said  composition,  the  sole 
right  also  to  act,  perform  or  represent  the  same,  or  cause  it 
to  be  acted,  performed*  or  represented,  on  any  stage  or  pub- 
lic place  during  the  whole  period  for  which  the  copyright  is 
obtained.  The  bill  alleges  that  the  plaintiff's  play  was 
designed  and  suited  for  public  representation  ;  that  it  was 
represented  for  the  first  time  on  the  12th  of  August,  1867, 
under  his  direction,  and  for  his  benefit,  at  the  New  York 
theatre,  a  public  place  of  theatrical  amusement  in  N*ew  York, 
and  was  thenceforward  represented  there  for  eight  consecu- 
tive weeks ;  that  it  met  with  great  success,  attracted  crowds 
of  persons,  and  was  pecuniarily  profitable  to  the  plaintiff  to 
a  large  amount ;  that  the  particular  cause  of  such  success 
was  what  was  commonly  called,  after  such  public  perform- 
ance, the  "  railroad  scene"  at  the  end  of  the  third  scene  of 
the  fourth  act,  in  which  one  of  the  characters  is  represented 
as  secured  by  another,  and  laid  helpless  upon  the  rails  of  a 
railroad  track  in  such  manner,  and  with  the  presumed  intent, 
that  the  railroad  train,  momentarily  expected,  shall  run  him 
down  and  kill  him,  and  just  at  the  moment  when  such  a  fate 
seems  inevitable,  another  of  the  characters  contrives  to  reach 
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the  intended  victim,  and  to  drag  him  from  the  track  as  the 
train  rushes  in  and  passes  over  the  spot. 

That  this  incident  and  scene  was  entirely  novel  and  unlike 
any  dramatic  incident  known  to  have  been  heretofore  repre- 
sented on  any  stage,  or  invented  by  any  author,  before  the 
plaintiff  so  composed,  produced  and  represented  the  same. 
That  the  playing  of  said  composition  and  scene  caused  the 
same  to  become  famous  in  all  parts  of  the  United  States  and 
Canada  and  in  England.  That  the  chief  value  of  the  com- 
position and  its  popularity  depend  upon  said  "  railroad 
scene;"  that  it  was  repeatedly  produced  and  represented  by 
and  for  the  advantage  of  the  plaintiff  in  many  cities  and  towns 
of  the  United  States  and  Canada,  to  the  profit  of  the  plain- 
tiff. 

That  before  learning  of  the  alleged  wrongs  mentioned  im 
the  bill  attempted  by  the  defendants,  the  plaintiff  had  made- 
arrangements  for  representing  the  play  dramatically  at  New- 
York  and  in  various  places  in  the  United  States  during  the 
present  winter  and  the  approaching  spring ;  that  he  accord- 
ingly commenced  to  represent  the  play  at  the  New  York 
theatre,  in  the  city  of  New  York,  on  the  4th  of  November, 
1868 ;  that  soon  after  the  production,  representation  and 
printing  of  the  play  in  the  United  States,  one  Dion  Bouci- 
cault,  a  dramatic  author  and  actor  and  theatrical  manager,  a 
subject  of  Great  Britain,  residing  in  England-  procured  a 
copy  of  said  play  by  some  means,  and  without  the  knowl- 
edge or  consent  of  the  plaintiff,  prepared  therefrom  a  play,, 
which  he  called  "  After  Dark,"  in  which  play  he  introduced 
several  of  the  scenes  and  incidents  of  the  plaintiff's  play, 
varying  them  slightly,  but  following,  in  them  the  invention 
and  plan  of  the  plaintiff's  play,  in  a  manner  which  was- 
intended  to  differ  from  it  only  slightly,  so  as-  colorably  to  be 
a  different  work,  while  substantially  retaining  the  attractive- 
features  of  the  plaintiff's  play,  and  which  contained,  with  only 
colorable  variations,  the  said  "railroad  scene"  of  the  plain- 
tiff's play,  substituting  for  the  surface  railroad,  an  unuer- 
VOL.  XXXVI.  14- 
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ground  railroad,  for  the  rescuer  of  the  victim  to  be  killed  on 
the  railroad  a  man  for  a  woman,  for  the  railroad  station  in 
which  the  rescuer  was  confined  a  cellar,  and  for  the  break- 
ing down  a  door  to  escape  and  rescue  the  victim  the  break- 
ing down  a  wall  or  the  door  in  a  wall ;  that  the  work  of  Bou- 
cicault  is  a  palpable  imitation  of  the  plaintiff's  said  "  railroad 
scene,"  and  is  plagiarized  therefrom  and  put  into  the  play 
called  "After  Dark,"  by  Boucicault,  for  the  purpose  of 
obtaining  the  pecuniary  benefit  which  might  otherwise 
result  to  the  plaintiff  from  the  representation  of  his  play  ; 
that  the  play  of  "  After  Dark"  was  performed  in  England 
without  the  plaintiff's  consent,  to  the  great  profit  of  Bouci- 
cault, and  was  indebted  for  ist  success  and  profit  to  such 
imitation  of  said  "railroad  scene;"  that  Boucicault  has  sent 
copies  of  his  play  containing  such  plagiarism  of  said  "  rail- 
road scene"  to  the  defendants  in  the  United  States,  for  sale 
and  performance  for  his  own  profit,  and  several  copies  of  it 
are  in  the  defendants'  possession ;  that  the  defendants  are 
intending,  and  have  announced  their  purpose  to  perform  such 
play  called  "  After  Dark  "  publicly  on  the  stage,  at  Niblo's 
garden,  in  New  York,  on  the  16th  of  November,  1S6S,  and 
every  night  thereafter  till  further  notice,  without  the  con- 
sent of  the  plaintiff;  that  such  play  and  the  plagiarism  of 
said  "  railroad  scene"  are  being  rehearsed  at  Niblo's  garden, 
under  the  direction  of  the  defendants,  with  a  view  to  such 
public  performance  thereof,  and  that  the  defendant  Palmer, 
acting  for  Boucicault,  is  about  to  sell  copies  of  the  play  called 
"After  Dark,"  with  said  plagiarized  scene,  to  other  persois 
in  the  United  States,  to  be  publicly  represented. 

The  bill  prays  for  an  injunction  to  restrain  the  defendants 
from  the  public  representation,  and  from  the  sale  for  dra- 
matic representation  of  the  said  "railroad  scene"  in  "Aftor 
Dark."  The  defense  to  the  application  on  the  facts  is  con- 
fined to  showing  by  affidavits,  that  the  following  matters 
were  knowti  prior  to  the  taking  out  by  the  plaintiff  of  his 
cop3rright,  namely,  the  representation  on  a  stage  of  a  train 
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of  cars  drawn  by  a  locomotive  engine  on  a  railroad  ;  a  like 
representation,  wherein  the  train  appeared  to  run  over  a  man 
lying  on  the  track  ;  arid  a  like  representation,  wherein  the 
train  appeared  to  run  over  a  man  lying  on  the  track,  who 
had  been  thrown  thereon  in  a  helpless  condition  by  another 
of  the  characters,  in  order  that  he  might  be  run  over  and 
killed.  A  story  called  "  Capt.  Tom's  Fright,"  in  the  galaxy 
for  March  15th,  1867,  is  also  adduced  to  affect  the  validity 
of  the  plaintiff's  copyright. 

There  is  no  answer  to  the  bill,  nor  is  there  any  denial  of 
the  allegations  that  Boucicault  procured  a  copy  of  the  plain- 
tiff's play,  and  prepared  therefrom  the  "  railroad  scene"  in 
the  play  of  "  After  Dark,"  and  intended  that  the  latter  should 
only  be  colorably  different  from  the  "railroad  scene"  in  the 
plaintiff's  play,  by  making  the  substitutions  before  mentioned, 
and  that  the  "railroad  scene"  in  the  play  of  "  After  Dark" 
was  plagiarized  by  Boucicault  from  the  "railroad  scene"  in 
the  plaintiff's  play.  In  the  plaintiffs  play  there  is  a  surface 
railroad,  with  a  railroad  station  and  a  signal  station  or  store 
room.  A  signal  man  appears,  and  a  woman  named  Laura. 
At  the  request  of  Laura,  the  signal  man  locks  her  in  the  shed. 
There  are  some  axes  in  it.  One  Snorkey  then  appears.  The 
signal  man  then  goes  off.  One  Byke  then  enters  with  a  coil 
of  rope  in  his  hand,  and  throws  it  over  Snorkey  and  tightens 
it  around  his  arm,  and  coils  it  around  his  legs,  and  then  lays 
him  across  the  track  and  fastens  him  to  the  rails,  and  goes 
off,  havit'g  by  language  given  it  to  be  understood  that  the 
intention  is  that  Snorkey  shall  be  run  over  by  the  train  and 
killed.  Laura,  from  a  window  in  the  shed,  sees  what  is  done. 
The  steam  whistle  of  the  train  is  heard.  She  takes  an  axe 
and  strikes  the  door.  The  whistle  is  heard  again,  with  the 
rumble  of  the  approaching  train.  She  gives  more  blows 
on  the  door  with  the  axe;  it  opens.  She  runs  and  unfastens 
Snorkey ;  the  lights  of  the  engine  appear,  and  she  moves 
Snorkey's  head  from  the  track  as  the  train  rushes  past.  This 
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incident  occupies  the  whole  of  the  third  scene  of  the  fourth 
act. 

There  is  a  good  deal  of  conversation  first  between  the  sig- 
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nal  man  and  Laura,  and  then  between  Snorkey  and  the  sig- 
nal man,  and  then  between  Byke  and  Snorkey,  and  then 
between  Laura  and  Snorkey.  There  are  stage  directions  for 
Laura  to  go  into  the  shed  ;  for  the  signal  man  to  lock  her 
in  ;  for  Snorkey  to  enter ;  for  the  signal  man  to  go  off;  for 
Byke  to  enter  with  the  coil  of  rope ;  for  Byke  to  throw  the 
coil  over  Snorkey,  and  tighten  the  rope  around  Snorkey's 
arm,  and  coil  it  around  his  legs;  for  Byke  to  lay  Snorkey 
across  the  track,  and  fasten  him  to  the  rails ;  for  Byke  to  go 
off;  for  the  steam  whistle  to  be  heard ;  for  blows  at  the  door 
to  be  heard ;  for  the  steam  whistle  to  be  heard  again,  with 
the  rumble  of  the  train;  for  more  blows  on  the  door  to  be 
heard  ;  for  the  door  to  open  ;  for  Laura  to  appear  with  the 
axe  in  her  hand ;  for  her  to  run  and  unfasten  Snorkey ;  for  the 
lights  of  the  engine  to  be  seen ;  for  Laura  to  take  Snorkey's 
head  from  the  track,  and  for  the  train  to  rush  past.  These 
stage  directions  are  separate  and  apart  from  the  conversa- 
tion ;  and  are  in  italics,  and  in  parenthesis,  at  the  appropri- 
ate places  in  the  progress  of  the  scene.  The  substance  and 
purpjrt  of  the  successive  conversations  in  the  scene  are  that 
Laura  requests  the  signal  man  to  lock  her  in  the  shed  and  he 
consents ;  that  Snorkey  requests  the  signal  man  to  stop  by 
signal  the  expected  train  and  he  refuses ;  that  Byke  gives 
Snorkey  to  understand  that  he  is  to  be  run  over  and  killed 
by  the  train,  and  that  Snorkey  requests  Laura  to  break  down 
the  door  and  release  him.  The  idea  is  also  conveyed  by  the 
language  in  the  scene,  that  Byke  is  about  to  commit  robbery 
and  murder  at  Laura's  house,  and  that  Snorkey  is  trying  to 
give  information  of  the  fact. 

In  the  play  of  ''After  Dark"  the  "railroad  scene"  is  in 
the  third  act.  In  the  first  scene  of  that  act  one  Gordon 
Chumley  is  rendered  insensible  by  drugs,  and  one  Old  Tom 
is  thrown  by  force  into  a  wine  vault.  In  the  second  scene 


NEW  YORK  PRACTICE  REPORTS.  213 

Daly  agt.  Palmer. 

of  that  act  Old  Tom  is  represented  as  in  the  vault.  There 
is  an  orifice  in  the  vault  which  opens  upon  the  track  of  an 
underground  railroad.  The  rumbling  of  cars  is  heard,  and 
lights  flash  through  the  orifice.  Old  Tom,  through  a  door 
into  an  adjoining  vault,  sees  two  of  the  characters  carry 
Chumley  and  break  a  hole  through  a  wall  and  pass  the  body 
of  Chumley  through  the  hole,  as  he  supposes,  for  conceal- 
ment in  a  well  or  vault.  Old  Tom  then  finds  an  iron  bar  and 
resolves  to  attempt  escape  by  enlarging  the  orifice  in  the  wall 
opening  on  the  railroad.  Then  follows  scene  third.  The 
railroad  is  seen,  with  a  circular  orifice  which  ventilates  the 
cellar  in  which  Old  Tom  is.  The  body  of  Chumley  is  seen 
lying  across  the  rails,  and  the  arm  of  Old  Tom  and  then  his 
head  is  passed  through  the  orifice. 

For  this  much  of  the  scene  there  are  only  stage  directions 
without  spoken  words.  The  following  is  a  verbatim  copy  of 
the  rest  of  the  scene,  the  parts  in  parenthesis  being  stage 
directions:  "Old  Tom — About  four  courses  of  bricks  will  leave 
me  room  to  pass.  What  is  that  on  the  line  ?  There  is  some- 
thing surely  there.  (A  distant  telegraph  alarm  rings,  the 
semaphore  levers  play,  and  the  lamps  revolve.)  Great 
Heaven !  'tis  Gordon.  I  see  his  pale,  upturned  face — he 
lives  !  Gordon  !  Gordon  !  I'm  here  !  He  does  not  answer 
me.  *(A  whistle  is  heard  and  distant  train  passes.)  Ah! 
murderers.  I  see  their  plan.  They  have  dragged  his  insen- 
sible body  to  that  place  and  left  him  there  to  be  killed  by  a 
passing  train.  Demons  !  Wretches  !  (He  works  madly  at 
the  orifice.  The  bricks  fall  under  his  blows.  The  orifice 
increases.  He  tries  to  struggle  through  it.)  Not  yet.  Not 
yet.  (The  alarm  rings  again.  The  levers  in  the  front  play. 
The  red  light  burns  and  a  white  light  is  turned  to  L.  H.  Tun- 
nel. The  wheels  of  an  approaching  train  are  heard.)  Oh, 
Heaven  !  give  me  strength — down — down.  One  moment ! 
(A  large  piece  of  wall  falls  in  and  Old  Tom  comes  with  it.) 
See,  it  comes,  the  monster  comes.  (A  loud  rumbling  arid 
crashing  sound  is  heard.  He  tries  to  move  Gordon,  but  see- 
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ing  the  locomotive  close  on  him,  ne  flings  himself  on  the 
body  and  clasping  it  in  his  arms,  rolls  over  with  it  forward. 
A  locomotive,  followed  by  a  train  of  carriages  rushes  over 
the  place,  and  as  it  disappears,  Old  Tom  frees  himself  from 
Chumley  and  gazes  after  the  train.  The  play  of  "  After 
Dark"  has  never  been  published  by  Boucicault,  although 
printed  by  him  for  private  use. 

The  first  inquiry  is,  what  is  meant  by  the  act  of  185G  by 
a  " dramatic  composition,"  what  is  meant  by  the  "public 
representation"  of  a  dramatic  composition,  and  what  is  meant 
by  the  right  to  "act,  perform  or  represent"  a  dramatic  com- 
position, on  "a  stage  or  public  place?"  The  act  of  1856 
confers  on  the  author  or  proprietor  of  a  copyrighted  "  dra- 
matic composition,  designed  or  suited  for  public  representa- 
tion," the  sole  right  of  acting,  performing  or  representing  the 
same  on  a  stage  or  public  place,  in  addition  to  the  sole  right 
to  print  and  publish  such  composition.  The  latter  right 
must  be  considered  as  being  conferred  by  the  act  of  1S31, 
for  although  that  act  only  speaks  of  a  copyright  for  a  "  book 
or  books,  map,  chart,  musical  composition,  print,  cut  or 
engraving,"  yet  under  the  language  of  the  act  of  1856,  a 
"  dramatic  composition,  designed  or  suited  for  public  repre- 
sentation," must  be  regarded  as  embraced  within  the  act  of 
1831.  A  composition,  in  the  sense  in  which  that  word  is 
used  in  the  act  of  1855,  is  a  written  or  literary  work  invented 
and  set  in  order.  A  dramatic  composition  is  such  a  work  in 
which  the  narrative  is  not  related,  but  is  represented  by  dia- 
logue and  action.  When  a  dramatic  composition  is  repre- 
sented in  dialogue  and  action  by  persons  who  represent  it  as 
real,  by  performing  or  going  through  with  the  various  parts 
or  characters  assigned  to  them  severally,  the  composition  is 
acted,  performed  or  represented  ;  and  if  the  representation  is 
in  public,  it  is  a  public  representation.  To  act,  in  the  sense 
of  the  statute,  is  to  represent  as  real,  by  countenance,  voice 
or  gesture,  that  which  is  not  real.  A  character  in  a  play 
who  goes  through  with  a  series  of  events  on  the  stage  with- 
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out  speaking — if  such  be  his  part  in  the  play — is  none  the 
less  an  actor  in  it  than  one  who  in  addition  to  motions  and 
gestures,  uses  his  voice.  A  pantomime  is  a  species  of  theat- 
rical entertainment  in  which  the  whole  action  is  represented 
by  gesticulation  without  the  use  of  words. 

A  written  work  consisting  wholly  of  directions  set  in  order 
for  conveying  the  ideas  of  the  author  on  a  stage  or  public 
place  by  means  of  characters  who  represent  the  narrative  wholly 
by  action,  is  as  much  a  dramatic  composition  designed  or 
suited  for  public  representation  as  if  language  or  dialogue 
were  used  in  it  to  convey  some  of  the  ideas.  The  "railroad 
scene"  in  the  plaintiff's  play  is  undoubtedly  a  dramatic  com- 
position. Those  parts  of  it  represented  by  motion  or  gest- 
ture,  without  language,  are  quite  as  much  a  dramatic  com- 
position as  those  parts  of  it  which  are  represented  by  voice. 
This  is  true  also  of  the  "railroad  scene"  in  "  After  Dark." 
Indeed,  on  an  analysis  of  the  two  scenes  in  the  two  plays,  it  is 
manifest  that  the  most  interesting  and  attractive  dramatic 
effect  in  each  is  produced  by  what  is  done  by  movement  and 
gesture  entirely  irrespective  of  anything  that  is  spoken.  The 
important  dramatic  effect  in  both  plays  is  produced  by  the 
movements  and  gestures  which  are  prescribed  and  set  in 
order  so  as  to  be  read,  and  which  are  contained  within 
parenthesis.  The  spoken  words  in  each  are  of  but  trifling 
consequence  to  the  progress  of  the  series  of  events  repre- 
sented and  communicated  to  the  intelligence  of  the  specta- 
tor by  those  parts  of  the  scene  which  are  directed  to  be  rep- 
resented by  movement  and  gesture. 

The  series  of  events  so  represented  and  communicated  by 
movement  and  gesture  alone  to  the  intelligence  of  the  spec- 
tator, according  to  the  directions  contained  in  parenthesies 
in  the  two  plays  in  question  here,  embraces  the  confinement 
of  A.  in  a  receptacle  from  which  there  seems  to  be  no  feasi- 
ble means  of  egress;  a  railroad  track  with  the  body  of  B. 
placed  across  it  in  such  manner  as  to  involve  the  apparently 
certain  destruction  of  his  life  by  a  passing  train ;  the 
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appearance  of  A.  at  an  opening  in  the  receptacle  from  which 
A.  can  see  the  body  of  B. :  audible  indications  that  the  train 
is  approaching;  successful  efforts  by  A.,  from  within  the 
receptacle,  by  means  of  an  implement  found  within  it,  to 
obtain  egress  from  it  upon  the  track,  and  the  moving  of  the 
bodv  of  B.  by  A.  from  the  impending  danger,  a  moment 
before  the  train  rushes  by.  In  both  of  the  plays  the  idea  is 
conveyed,  that  B.  is  placed  intentionally  on  the  track  with 
the  purpose  of  having  him  killed.  Such  idea  is  in  the  plain- 
tiff's play  conveyed  by  the  joint  medium  of  language  uttered 
and  of  movements  which  are  the  result  of  prescribed  directions, 
while  in  Boucicault's  play  it  is  conveyed  solely  by  language 
uttered.  The  action,  the  narrative,  the  dramatic  effect  and 
impression,  and  the  series  of  events  in  the  two  scenes  are 
identical.  Both  are  dramatic  compositions  designed  or  suited 
for  public  representation. 

It  is  true  that  in  one  A.  is  a  woman,  and  in  the  other  A. 
is  a  man;  that  in  one  A.  is  confined  in  a  surface  railroad  sta- 
tion shed,  and  in  the  other  A.  is  confined  in  a  cellar  abutting 
on  the  track;  that  in  one  A.  uses  an  axe,  and  in  the  other 
A.  uses  an  iron  bar;  that  in  one  A.  breaks  down  a  door,  and 
in  the  other  A.  enlarges  a  circular  hole ;  that  in  one  B.  is 
conscious  and  is  fastened  to  the  rails  by  a  rope,  and  in  the 
other  B.  is  insensible  and  is  not  fastened ;  and  that  in  one 
there  is  a  good  deal  ot  dialogue  during  the  scene,  and  in  the 
other  only  a  soliloquy  by  A.  and  no  dialogue.  But  the  two 
scenes  are  identical  in  substance  as  written  dramatic  compo- 
sitions in  the  particulars  in  which  the  plaintiff  alleges  that 
what  he  has  invented  and  set  in  order  in  the  scene  has  been 
appropriated  by  Boucicault. 

Nor  is  this  a  case  of  first  impression.  An  arrangement  of 
musical  notes,  forming  a  tune  or  air,  is  a  musical  composi- 
tion, and  the  author  who  has  invented  it  and  set  it  in  order 
and  copyrighted  it,  is  entitled  to  protection.  The  extent  of 
that  protection  has  been  the  subject  of  judicial  interpretation. 
In  the  case  of  WAlmaine  agt.  Boosey  (1  Young  &  Collycr's 
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Exch.  E.  288),  the  plaintiffs,  proprietors  of  the  qopyright  of 
an  opera  of  Auber's,  and  also  of  another  copyright  of  the 
overture  of  the  same  opera,  and  also  of  another  copyright 
of  the  airs  of  the  same  opera,  filed  a  bill  in  equity  to  restrain 
the  defendant  from  infringing  such  copyright.  The  defend- 
ant had  published  several  of  the  airs  with  some  alterations, 
in  the  shape  of  quadrilles  and  waltzes.  It  was  claimed  on 
the  part  of  the  defendant  that  his  work  was  merely  an  adap- 
tation of  the  original,  and  therefore,  riot  a  piracy.  But  the 
court  (Lord  Chief  Baron  LYNDHURST)  held,  that  if  the  defend- 
ant had  published  the  original  air,  though  with  adaptations 
and  harmonies,  or  for  different  instruments,  it  was  a  piracy, 
and  that  it  was  not  like  the  case  of  an  abridgement  of  a  book 
where  the  purpose  of  the  abridgement  was  distinct  from  that 
of  the  work  from  which  it  was  taken. 

On  this  subject  the  court  says:  "It  is  admitted  that  the 
defendant  has  published  portions  of  the  opera  containing  the 
melodious  parts  of  it;  that  he  has  also  published  entire  airs; 
and  that  in  one  of  his  waltzes  he  has  introduced  seventeen 
bars  in  succession,  containing  the  whole  of  the  original  air, 
although  he  adds  fifteen  other  bars  which  are  not  to  be  found  in 
it.  Now,  it  is  said,  that  this  is  not  a  piracy — first,  because 
the  whole  of  each  air  has  not  been  taken ;  and,  secondly, 
because  what  the  plaintiffs  purchased  was  the  entire  opera, 
and  the  opera  consists  not  merely  of  certain  airs  and  melo- 
dies, but  of  the  whole  score.  But,  in  the  first  place,  piracy 
may  be  of  part  of  an  air,  as  well  as  of  the  whole  ;  and  in  the 
second  place,  admitting  that  the  opera  consists  of  the  whole 
score,  yet  if  the  plaintiffs  were  entitled  to  the  whole,  afoitiori, 
they  were  entitled  to  publish  the  melodies  which  form  a 
part.  Again,  it  is  said,  that  the  present  publication  is  adap- 
ted for  dancing  only,  and  that  one  degree  of  art  is  needed 
for  the  purpose  of  so  adapting  it,  and  that  but  a  small  part 
of  the  merit  belongs  to  the  original  composer.  That  is  a 
nice  question.  It  is  a  nice  question  what  shall  be  deemed 
such  a  modification  of  an  original  work  as  shall  absorb  the 
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merit  of  the- original  in  the  new  composition.  No  doubt 
such  a  modification  may  be  allowed  in  some  cases,  as  in  that 
of  an  abridgement  or  a  digest.  Such  publications  are  in  their 
nature  original.  Their  compiler  intends  to  make  of  them  a 
new  use;  not  that  which  the  anthor  proposed  to  make. 
Digests  are  of  great  use  to  practical  men,  though  not  so, 
comparatively  speaking,  to  students.  The  same  may  be  said 
of  an  abridgement  of  any  study;  but  it  must  be  a  bona  fide 
abridgement,  because  if  it  contains  many  chapters  of  the  orig- 
inal work,  or  such  as  made  that  work  most  saleable,  the 
maker  of  the  abridgement  commits  a  piracy.  Now,  it  will 
be  said,  that  one  author  may  treat  the  subject  very  differently 
from  another  who  wrote  before  him.  That  observation  is 
true  in  many  cases.  A  man  may  write  upon  morals  in  a 
manner  quite  distinct  from  that  of  others  who  preceded  him; 
but  the  subject  of  music  is  to  be  regarded  upon  very  differ- 
ent principles.  It  is  the  air  or  melody  which  is  the  inven- 
tion of  the  author,  and  which  may,  in  such  case,  be  the  sub- 
ject of  piracy ;  and  you  commit  a  piracy  if,  by  taking  not  a 
single  bar  but  several,  you  incorporate  in  the  new  work  that 
in  which  the  whole  meritorious  part  of  the  invention  con- 
sists. *  *  Now,  it  appears  to  me,  that  if  you  take  from 
the  composition  of  an  author  all  those  bars  consecutively, 
which  form  the  entire  air  or  melody,  without  any  material 
alteration,  it  is  a  piracy;  though,  on  the  other  hand,  you  might 
take  them  in  a  different  order,  or  broken  by  the  intersection 
of  others,  like  words,  in  such  a  manner  as  should  not  be  a 
piracy.  It  must  depend  on  whether  the  air  taken  is  sub- 
stantially the  same  with  the  original.  Now  the  most  unlet- 
tered in  music  can  distinguish  one  song  from  another,  and 
the  mere  adaptation  of  the  air,  either  by  changing  it  to  a 
dance  or  by  transferring  it  from  one  instrument  to  another, 
does  not,  even  to  common  apprehensions,  alter  the  original 
subject.  The  ear  tells  you  that  it  is  the  same.  The  original 
air  requires  the  aid  of  genius  for  its  construction,  but  a  mere 
mechanic  in  music  can  make  the  adaptation  or  accompani- 
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ment.  Substantially,  the  piracy  is,  where  the  appropriated 
music,  though  adapted  to  a  different  purpose  from  that  of  the 
original,  may  still  be  recognized  by  the  ear.  The  adding 
variations  makes  no  difference  in  the  principle."  An  injunc- 
tion was  granted. 

The  views  of.  Lord  LYNDHURST  in  that  case  were  cited  and 
approved  by  Mr.  Justice  NELSON,  in  this  court,  in  the  case 
of  Jollie  agt.  Jaques  (I  Slatchf.  C.  C.  R.  618,  625).  They 
are  eminently  sound  and  just,  and  are  applicable  to  the  case 
of  a  dramatic  composition  designed  for  public  representation. 
Such  a  composition  when  represented  excites  emotions  and 
imparts  impressions  not  merely  through  the  medium  of  the 
ear  as  music  does,  but  through  the  medium  of  the  eye  as 
well  as  the  ear.  Movement,  gesture  and  facial  expression, 
which  address  the  eye  only,  are  as  much  a  part  of  the  dra- 
matic composition  as  is  the  spoken  language,  which  addresses 
the  ear  only ;  and  that  part  of  the  written  composition  which 
gives  direction  for  the  movement  and  gesture  is  as  much  a 
part  of  the  composition  and  protected  by  the  copyright,  as 
is  the  language  prescribed  to  be  uttered  by  the  characters. 
And  this  is  entirely  irrespective  of  the  set  of  the  st.ige,  or  of 
the  machinery  or  mechanical  appliances,  or  of  what  is  called 
in  the  language  of  the  stage,  scenery,  or  the  work  of  the 
scene  painter. 

Now,  in  consonance  with  the  princples  laid  down  by  Lord 
LYNDHURST,  the  plaintiff  is  as  much  entitled  to  protection  in 
respect  of  a  substantial  and  material  original  part  of  his  <•  rail- 
road scene,"  as  he  is  in  respect  of  the  whole.  Under  the  act 
of  1S56,  construed  in  connection  with  the  act  of  1831,  he  is 
entitled  to  be  protected  against  piracy  in  whole  or  in  part, 
by  representation  as  well  as  by  printing,  publishing  and  vend- 
ing. Although  the  act  of  1831,  in  regard  to  printing,  pub- 
lishing and  vending,  uses  the  words  "  in  whole  or  in  part," 
and  the  act  of  1856,  in  regard  to  representing,  does  not  use 
those  words,  yet  the  act  of  1856,  by  referring,  as  it  does,  to 
the  right  conferred  by  the  act  of  1831  as  the  "  sole  right  to 
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print  and  publish"  the  copyrighted  composition,  when  such 
right  is  on  the  face  of  the  act  of  1S31,  the  sole  right  to  print 
and  publish  "in  whole  or  in  part,"  and  by  then  conferring 
"the  sole  right  also  to  act,perform  or  represent  the  same,or  cause 
it  to  be  acted,  performed  or  represented  on  any  stage  or  pub- 
lic place,"  must  be  held  to  confer  the  right  to  represent  in 
whole  or  in  part.  All  that  is  substantial  and  material  in  the 
plaintiff's  "railroad  scene,"  has  been  used  by  Boucicault,  in 
the  same  order  and  sequence  of  events,  and  in  a  manner  to 
convey  the  sensations  and  impressions  to  those  who  see  it 
represented,  as  in  the  plaintiff's  play.  Boucicalt  has  indeed 
adopted  the  plaintiff's  series  of  events  to  the  story  of  his  play, 
and  in  doing  so  has  evinced  skill  and  art,  but  the  same  use 
is  made  in  both  plays  of  the  same  series  of  events  to  excite, 
by  representation,  the  same  emotions  in  the  same  sequence. 
There  is  no  new  use,  in  the  sense  of  the  law,  in  Boucicault's 
play,  of  what  is  found  in  the  plaintiff's  "  railroad  scene." 
The  "  railroad  scene"  in  Boucicault's  play,  contains  every- 
thing which  makes  the  "  railroad  scene"  in  the  plaintiff's 
play  attractive  as  a  representation  on  the  stage. 

As,  in  the  case  of  the  musical  composition,  the  air  is  the 
invention  of  the  author,  and  a  piracy  is  committed  if  that  in 
which  the  whole  meritorious  part  of  the  invention  consists 
is  incorporated  in  another  work,  without  any  material  alter- 
ation in  sequence  of  bars,  so  in  the  case  of  the  dramatic  com- 
position, designed  or  suited  for  representation,  the  series  of 
events  directed  in  writing  by  the  author  in  any  particular 
scene  is  his  invention,  and  a  piracy  is  committed  if  that  in 
'  which  the  whole  merit  of  the  scene  consists  is  incorporated 
in  another  work,  without  any  material  alteration  in  the  con- 
stituent parts  of  the  series  of  events,  or  in  the  sequence  of 
the  events  in  the  series.  The  adaptation  of  such  series  of 
events  to  different  characters  who  use  different  language  from 
the  characters  and  language  in  the  first  play,  is  like  the  adap- 
tation of  the  musical  air  to  a  different  instrument,  or  the 
addition  to  it  of  variations  or  of  an  accompaniment.  The 
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original  subject  of  invention — that  which  required  genius  to 
construct  it  and  set  it  in  order — remains  the  same  in  the 
adaptation.  A  mere  mechanic  in  dramatic  composition  can 
make  such  adaptation,  and  it  is  a  piracy  if  the  appropriated 
series  of  events  when  represented  on  the  stage,  although  per- 
formed by  new  and  different  characters  using  different  lang- 
uage, is  recognized  by  the  spectator  through  any  of  the 
senses  to  which  the  representation  is  addressed,  as  cgnveying 
substantially  the  same  impressions  to,  and  exciting  the  same 
emotions  in,  the  mind,  in  the  same  sequence  or  order. 

Tested  by  these  principles,  the  "railroad  scone"  in  Bou- 
cicault's  play  is  undoubtedly,  when  acted,  performed  or  rep- 
resented on  a  stage  or  public  place,  an  invasion  and  infringe- 
ment of  the  copyright  of  the  plaintiff  in  the  "railroad  scene" 
in  his  play.  The  substantial  identity  between  the  two  scenes 
would  naturally  lead  to  the  conclusion  that  the  latter  one 
had  been  adapted  from  the  earlier  one.  The  charge  of  actual 
plagiarism  on  the  part  of  Boucicault  made  in  the  bill  is  not 
denied.  It  is  hardly  possible  that  the  resemblances  are  acci- 
dental, and  that  the  differences  are  not  merely  colorable,  with 
a  view  to  disguise  the  plagiarism. 

The  true. test  as  to  whether  there  is  piracy  or  not  is 
to  ascertain  whether  there  is  a  servile  or  evasive  imi- 
tation of  the  plaintiff's  work,  or  whether  there  is  a  bona 
fide  original  compilation  made  up  from  common  materials 
and  common  sources,  with  resemblances  which  are  merely 
accidental,  or  result  from  the  nature  of  the  subject.  (Emer- 
son agt.  Davies,  3  Story,  768,  793.)  Nothing  that  has  been 
adduced  on  the  part  of  the  defendant's  affects  the  validity  of 
the  plaintiff's  copyright  on  the  question  of  the  originality 
and  novelty  of  the  "railroad  scene"  in  his  play.  The  sale 
of  Boucicault's  play  to  other  persons,  with  a  view  to  its 
public  representation,  makes  the  seller  a  participant  in  caus- 
ing the  play  to  be  publicly  represented.  An  injunction 
must  therefore,  issue  restraining  the  defendants'  from  the 
public  performance  or  representation,  and  from  the  sale  for 
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public  performance  or  representation  of  the  "  railroad  scene" 
in  the  play  of  "After  Dark,"  or  of  any  scene  in  substance 
the  same  as  the  "  railroad  scene"  in  either  of  the  two  plays, 
as  such  scene  is  herein  defined. 


N.  Y.  SUPERIOR  COURT. 
HENRY  D.  PALMER  agt.  ROBERT  M.  DEWITT. 

The  author  of  an  unpublished  manuscript  has  at  common  law  an  exclusive  right  of 
property  therein,  the  violation  of  which  may  be  justly  protected  by  injunction. 

But  this  exclusive  right  pertains  only  to  the  unpublished  manuscript,  without  copy- 
right protection.  After  unrestricted  publication  to  the  world,  neither  the  author 
nor  his  assignee,  whether  a  foreign  or  domestic  writer,  can  assert  an  exclusive 
right  to  property  in  the  future  use  and  publication  of  the  composition. 

Unrestricted  representation  upon  the  stage  is  a  publication  ;  and  if  spectators  carry 
away  in  their  memory  the  whole  or  any  part  of  the  play,  they  cannot  be  restrained 
by  inj  unction  from  printing  it. 

Special  Term,  December,  1868. 

Before  GARVIN,  Justice. 

THIS  is  a  motion  to  dissolve  an  injunction  restraining  the 
defendant  from  printing  and  selling  printed  copies  of  a  com- 
edy called  "  Play,"  of  which  the  plaintiff  claims  to  be  the 
proprietor,  by  virtue  of  an  assignment  from  the  author.  The 
motion  is  made  upon  the  complaint  and  answer.  It  is  alleged 
in  the  complaint,  "that  prior  to  the  first  of  February,  1868, 
one  T.  W.  Robertson,  of  London,  England,  an  eminent  author, 
was  the  composer  of  a  comedy  called  "  Play,"  and  assigned 
to  the  plaintiff  the  exclusive  right  of  enacting,  representing 
upon  the  stage,  printing  and  publishing,  or  causing,  licens- 
ing or  permitting  to  be  enacted,  performed,  represented  or 
produced  upon  the  stage  throughout  the  United  States,  in 
and  to  the  said  comedy,  together  with  all  the  author's  rights 
and  privileges  therein  and  thereto  throughout  the  United 
States,  and  all  benefits  and  advantages  to  be  derived  there- 
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from."  That  at  the  time  of  such  assignment,  purchase  and 
sale,  the  said  Robertson  had  a  great  reputation  as  a  dramatic 
author,  having  produced  some  of  the  finest  comedies  intro- 
duced on  the  modern  stage,  among  them  the  comedies  of 
"  Caste,"  "  Ours,"  and  il  Society,"  had  been  eminently  suc- 
cessful. It  is  also  alleged  that  any  new  comedy  from  such 
an  author  was  of  very  great  value  to  the  exclusive  proprietor 
thereof,  and  the  plaintiff,  in  the  purchase  of  the  comedy  of 
"Play,"  anticipated  great  pecuniary  advantage  from  and  by 
reason  of  the  celebrity  and  popularity  of  its  author.  And 
the  plaintiff  avers  that  at  the  time  of  the  purchase  of  "Play," 
on  1st  of  Februrry,  1868,  the  said  comedy  was  an  unpublished 
composition,  adapted  and  designed  for  scenic  representation, 
and  was  of  great  literary  and  dramatic  merit ;  that  it  had 
never  been  at  that  time,  nor  has  been  since,  printed  or  pub- 
lished in  print  by  the  plaintiff  or  its  author,  or  by  any  one 
under  his  sanction,  permission  or  consent,  or  that  of  either 
of  them,  and  at  that  time  had  never  been  represented  upon 
any  stage ;  that  its  first  performance  upon  any  stage  was  on 
the  15th  of  February,  1868,  in  the  city  of  London,  at  the 
Prince  of  Wales  theatre,  and  under  the  sanction  of  the  author, 
but  that  the  author  did  not  thereby  confer  upon  or  abandon 
to  the  defendant,  or  to  any  other  person,  the  right  or  priv- 
ilege of  printing  his  comedy  or  otherwise  interfering  with 
his  right  of  property  therein ;  that  the  plaintiff,  nor  the 
author,  has  never  consented  to  the  printing  and  publishing, 
or  sale  thereof;  that  on  or  about  the  10th  of  February,  plain- 
tiff received  a  full  and  complete  manuscript  copy  of  the  said 
comedy,  and  still  owns  the  same,  and  keeps  it  unprinted  and 
unpublished,  and  is  now  engaged  in  licensing  the  right  to 
perform  and  enact  the  same ;  that  on  the  18th  of  February, 
1868.  he  published  in  the  New  York  Herald  a  notice  of  his 
right  of  ownership  in  said  play,  and  had  the  same  repeated 
in  said  newspaper  tri-weekly  during  the  months  of  February 
and  March  ;  that  about  the  25th  of  March,  1868,  the  defend- 
ant, who  is  a  publisher  in  the  city  of  New  York,  without  the 
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knowledge  or  consent  of  the  plaintiff,  and  in  willful  disregard 
of  his  rights  as  proprietor  of  said  play,  did  print,  publish  and 
sell  printed  copies  of  the  said  play,  and  still  continues  so  to 
do,  to  the  plaintiff's  damage ;  and  the  plaintiff  alleges  that 
copies  of  the  play  so  printed  and  sold  are  identical  with  the 
comedy  purchased  by  the  plaintiff  from  the  author  that  the 
plaintiff  is  liable  to  sustain  irreparable  injury  by  reason  of 
the  facility  which  defendant  has  afforded  to  managers  and 
actors  to  produce  said  comedy  by  means  of  such  printed 
copies. 

The  answer  denies  the  plaintiff's  proprietorship,  and  any 
willful  intention  to  injure  the  plaintiff;  claims  that  the  play 
was  publicly  represented  upon  the  stage  in  London  a  great 
number  of  times,  and  that  the  defendant  obtained  the  play 
from  those  who  saw  and  heard  the  representation  as  specta- 
tors, and  that  there  was  no  prohibition  in  the  theatres  where 
the  same  was  heard,  nor  upon  the  tickets  of  entry,  against 
carrying  away  the  same  in  the  memory  by  those  who  saw 
and  heard  it. 

MR.  WARREN,  of  counsel,  for  defendant. 
MR.  BOOTH,  of  counsel,  for  plaintiff". 

GARVIN,  J.  The  plaintiff  in  this  action  claims  to  be  the 
assignee,  purchaser  and  sole  and  exclusive  owner  and  pro- 
prietor throughout  the  United  States  of  a  comedy  written 
by  T.  W.  Bobertson,  an  eminent  English  dramatic  author, 
entitled  li  Play."  The  plaintiff  purchased  the  comedy  on  or 
about  the  first  of  February,  1868,  and  received  the  copy  of 
said  ]_lay  in  manuscript  on  or  about  the  tenth  of  February, 
and  alleges  the  same  has  never  been  printed  or  published 
with  the  consent  of  the  plaintiff  or  the  author. 

It  was  represented  for  the  first  time  on  the  stage  in  Lon- 
don, at  the  Prince  of  Wales'  theatre,  on  the  15th  of  Febru- 
ary, 1868.  That  during  the  latter  part  of  February  and  the 
whole  of  March,  the  plaintiff  had  a  notice  published  in  the 
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New  York  Herald  tri-weekly,  of  his  right  of  ownership  in 
the  play.  The  defendant  on  the  25th  of  March,  in  willful 
disregard  of  the  rights  of  plaintiff  and  without  his  consent, 
published  and  sold  identical  copies  of  "  Play,"  thus  owned 
by  the  plaintiff  to  his  great  damage  and  irreparable  injury, 
and  depriving  him  of  all  advantages  and  profits  to  be  made 
thereby. 

It  is  not  pretended  that  either  the  plaintiff  or  the  author 
had  an  American  copyright  in  the  comedy  in  question ; 
neither  could  either  have  such  a  right — a  foreign  copyright 
would  not  avail  the  plaintiff  here.  There  can  be  no  copy- 
right in  a  published  work  at  common  law ;  copyright  exists 
only  by  statute  Wheaton  agt.  Peters  (8  Peters,  499).  The 
plaintiff  must,  therefore,  stand  upon  his  common  law  right 
of  literary  property  in  "  Play,"  as  the  assignee  of  the  author 
to  its  exclusive  proprietorship  in  the  United  States,  with  the 
right  to  enforce  it  as  against  others  who  claim  to  publish  and 
circulate  for  their  own  profit  and  advantage.  Two  princi- 
ples are  well  settled  upon  authority : 

First.  The  author  of  an  unpublished  manuscript  has  in  it 
at  common  law  an  exclusive  right  of  property ;  the  violation 
of  which  may  justly  be  protected  by  injunction.  This  is  the 
language  of  the  text  writers,  and  the  decisions  upon  the 
subject  are  uniform  and  clear.  (8  Peters,  U.  S.  R  499;  4 
Duer,  S.  C.  E.  385.) 

Second.  This  exclusive  right  pertains  only  to  the  unpub- 
lished manuscript,  without  copyright  protection,  but  after 
unrestricted  publication  to  the  world ;  neither  the  author 
nor  his  assignee,  whether  a  foreign  or  domestic  writer,  can 
assert  an  exclusive  right  to  property  in  the  future  use,  and 
publication  of  the  composition.  The  important  question  in 
this  case  is,  whether  there  was  a  publication  or  communica- 
tion of  the  comedy  by  the  author,  or  his  assignee.  Every 
communication,  says  CADWALADER,  in  Kean  agt.  Clark,  of  a 
knowledge  of  the  contents  unless  restricted  of  a  manuscript, 
is  more  or  less  a  publication.  And  this  able  judge  further 
VOL.  XXXVI.  15 
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says,  "  an  act  which  renders  the  contents  of  a  manuscript  in 
any  mode  or  degree  an  addition  to  the  store  of  human  knowl- 
edge, is  a  publication."  It  has  been  expressly  held  by  this 
court  in  Keene  agt.  Clark,  that  at  common  law  "  the  author 
or  proprietor  of  an  uncopyrighted  literary  composition  parts 
with  the  right  to  the  exclusive  use  and  enjoyment  of  its  con- 
tents by  communicating  them  to  others,"  without  some  con- 
comitant reservation  expressed  or  implied  from  the  circum- 
stances. This  is  holding,  in  other  words,  that  an  author  has 
no  exclusive  property  in  a, published  work,  or  one  communi- 
cated to  the  public,  except  under  some  statute.  (Wheaton 
agt.  Peters  ;  Sartktt  agt.  Crittenden  ;  5  McLean's,  C.  C.  It. 
32.) 

The  only  question,  therefore,  is  that  of  publication.  As 
this  question  is  presented,  the  fact  of  foreign  authorship  can 
make  no  difference.  There  being  no  copyright  interest, 
plaintiff's  case  must  rest  upon  his  common  law  rights.  After 
publication  his  exclusive  right  ceases  to  exist. 

Such  publication  may  be  either  by  words,  by  writing, 
printing  in  newspapers,  magazines,  or  by  lectures,  sermons 
(oral  or  written),  or  by  dramatic  represenation.  If,  in  any 
of  these  modes,  the  public  become  possessed  of  the  contents 
of  a  manuscript,  without  restrictions  express  or  implied,  it 
must  be  regarded  as  such  a  publication  as  divests  the  author 
of  an  exclusive  property  in  the  work,  whatever  it  may  be.  It 
is  averred  in  the  complaint  that  the  comedy  in  question  was 
represented  on  the  stage  on  or  about  the  ]  5th  of  February, 
1868,  in  London.  This  one  fact  brings  the  case  clearly 
within  the  rule  laid  down  in  the  case  heretofore  referred  to 
in  this  court.  Doubtless,  there  was  a  series  of  representa- 
tions of  the  play.  There  is  no  pretence  of  any  restriction 
upon  its  use  by  those  who  witnessed  the  representation ;  a 
dramatic  representation  is  publication  or  communication  of 
the  contents.  If  this  is  not  a  publication,  copyright  would 
be  worthless,  compared  with  the  common  law  property  in, 
arid  perpetual  right  to,  exclusive  representation  of  any  pro- 
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duct  of  the  author.  The  first  is  limited  to  a  few  years  the 
latter  would  be  perpetual ;  copyright  is  confined  to  the  citi- 
zen and  resident — the  other  applies  to  all.  There  is  no  val- 
uable exclusive  right  in  the  works  of  a  foreign  author  that 
can  be  enforced,  not  even  in  their  re-publication,  though  by 
the  custom  of  trade  other  publishers  refrain  from  publishing 
rival  editions  thereof. 

The  plaintiff  avers  a  representation  on  the  stage  in  Lon- 
don, and  the  defendant  insists  in  his  answer  that  "  Play " 
was  publicly  represented  upon  the  stage,  in  London  a  great 
number  of  times,  and  that  the  defendant  obtained  it  from 
those  who  saw  and  heard  the  representation  as  spectators, 
and  that  there  was  no  prohibition  in  the  theatre  where  the 
same  was  heard,  nor  upon  the  tickets  of  entry,  against  car- 
rying it  away  in  the  memory.  The  defendant  also  denies 
any  wilful  intention  to  injure  the  plaintiff.  We  must,  there- 
fore, assume  the  defendant  possessed  himself  of  "  Play,"  by 
means  not  unlawful  in  themselves,  through  those  who  saw 
and  heard  it  represented  in  London,  and  published  it  in  this 
country.  If  the  defendant  had  obtained  a  copy  from  a 
printed  book,  magazine  or  newspaper,  there  can  be  no  doubt 
of  his  legal  right  to  multiply  copies  and  sell  them  to  the  pub- 
lic. How  can  there  be  any  doubt  of  the  same  right  in  cases 
where  he  obtains  the  contents  from  those  who  learn  and 
carry  away  in  memory  a  comedy  or  play  from  seeing  and 
hearing  its  unresiricted  and  unconditional  representation  upon 
the  stage  ?  All  our  national  legislation,  as  well  as  that  pro- 
posed for  the  benefit  of  foreign  authors,  proceeds  upon  the 
conceded  principle  that  the  work  of  a  foreign  author  brought 
here  may  be  appropriated  by  any  person  without  any  com- 
pensation whatever  being  made  to  the  author.  This  was 
conceded  by  the  committee  of  the  senate  in  the  report  made 
in  1837,  by  its  distinguished  chairman,  Mr.  Clay,  where  an 
attempt  was  made  to  confer  the  benefits  of  our  laws  upon 
British  arid  French  authors.  A  bill  accompanied  the  report 
which  failed.  The  enactments  of  "congress,  passed  in  1831, 
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declare  in  effect  that  the  only  persons  entitled  to  copyright, 
shall  be  such  authors  as  are  citizens  and  residents,  and  their 
assignees,  "  and  if  the  assignee  takes  his  title  before  the 
author  has  cojne  to  reside,  he  takes  from  a  person  who  is  not 
within  the  privilege  of  the  statute,  and  has  nothing  to  con- 
fer." (Curtis  on  Copyright,  143.)  The  ninth  section  of  the 
same  act  prohibits  the  publication  of  manuscripts  without 
consent,  and  authorizes  the  courts  by  injunction  to  restrain 
such  publication  of  any  manuscript ;  but,  the  eighth  section 
expressly  excludes  that  section  from  any  application  to  works 
written  or  composed  by  any  person  not  a  citizen  nor  resident 
of  the  United  States ;  thus  recognizing  the  principle  in  this 
country  that  when  the  foreign  author  communicates,  with- 
out restrictions,  the  contents  of  his  manuscript  or  work  to 
others,  he  divests  himself  of  his  exclusive  property  in  it.  In 
other  words  "  the  statute  has  taken  away  the  common  law 
rights  derivable  from  a  non-resident  alien  as  soon  as  the  work 
is  published."  (Curtis  on  Copyright,  143.) 

All  the  title  the  assignee  can  have  is  the  common  law  title 
to  an  unpublished  manuscript,  but  in  one  lawfully  made 
public  he  has  no  other  title  than  such  as  the  author  possessed 
after  publication.  The  main  question  in  this  case  was  sub- 
stantially decided  by  this  court  in  the  case  of  Keene  agt. 
Clark  (5  Robertson,  38) ;  there  it  was  expressly  held,  "where 
the  spectators  of  a  public  performance  have  not  entered  into 
some  express  or  implied  understanding  with  its  proprietor, 
limiting  the  use  they  may  make  of  the  knowledge  derived  from 
being  present  at  such  performance,  they  cannot  be  restrained 
as  to  the  use  by  them  of  so  much  of  it  as  they  can  retain  and 
carry  away  in  their  memory." 

I  do  not  see  how  this  case  can  be  distinguished  in  princi- 
ple from  that  rule  thus  laid  down. 

The  plaintiff  has  failed  to  make  a  case  for  the  interference 
of  the  court  by  injunction.  Courts  must  administer  the  law 
as  they  find  it.  This  may  be  a  case  of  great  hardship  for  the 
plaintiff,  but  the  remedy  is  to  be  found  in  national  legisla- 
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tion.  The  same  difficulty  exists  in  relation  to  the  re-publi- 
cation of  the  uncopyrighted  works  of  those  who  have  enriched 
the  world  by  their  contributions  to  the  literature  of  the 
republic  of  letters,  as  well  as  to  those  who  publish  editions  of 
foreign  authors;  yet  these  defects  in  the  legislation  of  the 
country  have  continued  for  many  years.  In  the  absence  of 
any  international  law  of  copyright  it  is  difficult  to  see  how 
foreign  authors,  their  assignees,  or  publishers  of  foreign  liter- 
ature can  be  protected. 

The  injunction  order  in  this  case  must  be  dissolved  with 
$10  costs. 
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RENSSELAER  COUNTY  COURT. 
MILO  DANIELS  agt.  EDWIN  F.  ROGERS. 

A  notice  of  appeal  from  a  justice's  judgment  may  properly  be  served  on  the  respondent 
personally,  although  such  service  is  made  at  the  residence  of  the  latter,  which  is  in 
another  county  from  that  in  which  the  justice,  the  appellant  and  the  attorneys  for 
both  parties  reside,  and  where  the  judgment  was  rendered. 

Service  personally  in  such  cases,  may  be  made  upon  the  party  any  where,  either  iu 
or  out  of  the  county  where  the  justice  resides. 

October  Term,  1868. 

MOTION  to  dismiss  appeal.  On  the  24th  day  of  July,  1868, 
Daniels  recovered  a  judgment  against  Rogers  for  $29.50  dam- 
ages and  $11.73  costs,  in  the  justices'  court,  from  which 
judgment  Rogers  on  the  7th  day  of  August,  1868,  appealed 
to  this  court  on  questions  of  law  only ;  which  appeal  and  all 
proceedings  thereon,  Daniels  moved  this  court  at  this  term 
to  dismiss  and  set  aside.  Notice  of  the  motion  was  given  by 
and  in  the  name  of  B.  C.  Strait,  attorney  of  Daniels,  for  the 
purposes  of  the  motion  only,  by  whom  it  was  on  the  19th 
day  of  October,  1868,  served  on  Duncan  McFarland,  the 
attorney  for  Rogers  on  the  appeal. 

It  appeared  by  the  papers  on  the  motion,  that  Strait 
appeared  for  Daniels  and  MacFarland  appeared  for  Rogers, 
before  the  justice ;  that  the  place  of  residence  of  Strait, 
MacFarland  and  the  justice,  was  at  Nassau  in  the  county  of 
Rensselaer ;  that  the  place  of  ressdence  of  Daniels  at  the  time 
of  the  service  of  the  notice  of  appeal  on  him,  was  at  New . 
Lebanon,  Columbia  county,  where  said  notice  was  served  on 
him  personally,  and  not  on  his  attorney  or  agent,  who  tried 
the  cause,  and  resided  in  the  county  of  Rensselaer;  on  which 
account  he  asks  to  have  the  service,  appeal  and  proceedings 
thereon,  dismissed  and  set  aside  as  irregular  and  void,  as  they 
were  claimed  to  be  by  him.  That  at  the  time  of  service 
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thereof,  Rogers'  attorney  was  ignorant  of  the  location  of  the 
line  dividing  the  counties  of  Rensselaer  and  Columbia,  and 
of  the  residence  of  Daniels  in  the  last  mentioned  county ;  and 
that  the  notice  so  served  was  retained  by  Daniels  and  his 
attorney,  without  dissatisfaction  expressed  or  objection  made 
or  return  offered  by  either  of  them  or  any  knowledge  of  the 
same  by  Rogers,  or  his  attorney  ,  prior  to  the  service  of  the 
notice  of  motion  by  the  former  on  the  latter,  whose  appeal 
is  bonafide. 

R.  A.  PARMENTER  and  B.  C.  STRAIT,  for  Daniels. 
E.  SMITH  STRAIT  and  D.  MACFARLAND,  for  Rogers. 

J.  ROMEYN,  County  Judge.     I  think  the  motion  should 
be  denied ;  and  this  because : 

1.  The  notice  of  appeal  was  well  served  whether  Daniels 
was  a  resident  or  not  resident  of  the  county  of  Rensselaer;  the 
provisions  of  the  Code  respecting  it,  divested  of  superfluous 
verbiage  seeming  to  authorize  it.     (Code,  §§  353,  354.) 

2.  If  a  service  of  it  on  his  attorney  or  agent  were  neces- 
sary, it  may  well  be  inferred  from  his  possession  and  use  of 
it,  which  were   confessedly  delivered,   directed  to  him,  by 
Daniels,  within  the  period  allowed  by  law,  for  the  service 
of  it  on  him  or  them. 

3.  The  reception  from  Rogers  of  the  notice  by  Daniels 
and  its  retention  by  him  or  his  attorney,  without  dissatisfaction 
expressed  or  objection  made  thereto,  by  him  or  his  attorney 
to  whom  it  had  by  him,  been  delivered,  until  the  service  of 
the  moving  papers  for  this  motion  on  Rogers'  attorney,  and 
until  the  expiration  of  Rogers'  time  to  appeal,  of  which, 
when  service  was  made  on  Daniels  there   remained  seven 
days  in  which  service  might  have  been  made,  by  Rogers  or 
his  attorney,  on  Daniels  or  his  attorney  or  agent,    but  by 
which  laches  of  the  latter  the  former  was  prevented  from 
doing,  operated  as  a  waiver  of  any  defect  therein,  or  objec- 
tion thereto,  by  or  on  the  part  of  Daniels.     Five  or  six  days 
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has  been  held  to  effect  a  waiver  in  such  cases.  (Wright  agt. 
Forbes,  1  How.  240 ;  Knickerbocker  agt.  Loitcks,  3  Hoiv.  64 ; 
Stillman  agt.  Wliitney,  1  -How.  243 ;  Van  Wyck  agt.  Hardy, 
20  #btt>.  222-4.) 

In  analogy  to  service  on  an  attorney  which,  when  that  is 
proper,  may  be  made  at  any  place  at  home  or  abroad,  or  in 
or  out  of  his  office,  so  service  on  a  party  when  that  is  allowed 
may  be  made  at  any  place,  at  home  or  abroad,  or  in  or  out  of 
the  county  in  which  the  justice  resides,  or  the  judgment  of 
the  justice  was  rendered.  (1  Dunlap  Pr.  320-5.) 

The  fact  of  the  residence  of  Daniels  in  Columbia  county, 
who  seemed  to  have  sued  as  a  resident  of  Rensselaer,  was 
concealed  by  him  from  Rogers,  who  was  unadvised  of  his 
residence  in  Columbia  county. 

4.  The  residence  of  Daniels  and  his  attorney  being  adja- 
cent to  that  of  Rogers  and  the  justice,  and  the  object  of  the 
notice  being  to  apprize  Daniels  of  a  proceeding  affecting  a 
suit,  in  which  he  was  a  party,  and  service  of  it  on  him  being 
at  least  as  advantageous  to  him  as  service  on  the  attorney  or 
agent,  who  appeared  for  him  before  the  justice,  he  could  not 
have  been  misled  or  prejudiced  thereby ;  such  service  if  not 
within  the  letter  being  as  much  within  the  reason  as  if 
within  the  letter.     (2  Hill,  414;  31  N.  Y.  E.  291.) 

5.  If  Rogers'  proceedings  are  void,  as  they  are  claimed  to 
be  by  Daniels,  granting  the  motion,  while  it  will  beunneces 
sary  for  the  protection  of  Daniels,  may  be  destructive  to  the 
redress  of  Rogers  (1  Code  Eep.  290.) 

Motion  denied  with  $10  costs. 
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,.,  N.  Y.  SUPERIOR  COURT. 

THE  MANHATTAN  GASLIGHT  COMPANY  agt.  JAMES  BARKER. 

An  individual  citizen  cannot  maintain  an  action  to  restrain  another  individual  by 
injunction  from  an  act  alleged  to  be  a,  public  nuisance  where  he  suffers  injury  only 
in  common  with  other  citizens. 

Nor  can  such  an  action  be  sustained  for  the  purpose  of  restraining  the  usurpation 
of  a  franchise  detrimental  to  all  the  people  of  the  state,  to  wit:  the  filling  up  of  a 
aavigable  river  or  public  highway. 

It  cannot  be  inferred  from  the  mere  fact  of  proximity  that  the  owner  of  land  adjoin- 
ing a  public  highway  or  fronting  on  a  river,  which  is  a  public  highway,  has  some 
interest  therein  merely  by  reason  of  his  proximity. 

The  doctrine  is  well  setted  that  for  a  public  nuisance  the  government  alone  can  pros- 
ecute ;  and  that  those  who  do  not  suffer  by  a  violation  of  law  otherwise  than  as  a 
member  of  the  community  cannot  maintain  a  remedial  action. 

If  a  public  nuisance  work  a  private  injury  to  a  person,  that  person  may  have  a  rem- 
edy by  private  action  for  damages,  and  in  a  proper  case,  may  have  an  injunction. 

Where  the  answer  in  all  respects  is  strictly  responsive  to  the  bill,  because  it  posi- 
tively, explicity  and  circumstantially  denies  all  its  allegations,  the  rule  is  well  set- 
tled that  the  court  is  bound  to  take  all  the  allegations  in  the  answer  as  true,  and 
the  motion  for  an  injunction  will  be  denied  or  dissolved  if  granted. 

Special  Term,  November,  1868. 

THIS  is  a  motion  on  the  part  of  the  plaintiffs  to  restrain 
the  defendant,  the  owner  of  a  distillery  in  Eighteenth  and 
Nineteenth  streets,  near  the  North  liter,  from  discharging 
his  refuse  mash  into  the  common  sewer,  the  waters  of  which 
carry  said  mash  into  the  Hudson  or  North  river,  and  as  the 
plaintiffs  allege,  it  there  sinks  to  the  bottom  of  the  naviga- 
ble stream,  and  is  thereby  a  nuisance,  and  is  injurious  to 
navigation  and  especially  injurious  to  them,  the  plaintiffs  in 
this  suit.  They  also  allege  that  the  corporation  leased  to 
them  the  right  to  collect  wharfage  on  the  front  of  the  river 
where  the  sewer  empties  into  the  stream. 

The  defendant  denies  explicitly  and  circumstantially  each 
and  every  allegation  in  the  complaint;  and  alleges  that, 
instead  of  the  refuse  of  his  distillery  sinking  and  lessening 
the  depth  of  water,  it  floats  away  with  the  current ;  and  that 
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it  is  the  debris  of  plaintiffs'  large  gasworks,  and  the  coaltar 
therefrom,  that  is  floating  into  the  slip  and  is  lessening  the 
depth  of  the  water,  if  it  is  lessened,  and  that  it  is  not  caused 
by  any  act  of  the  defendant. 

The  defendant  further  alleges,  that  the  plaintiffs  own  all 
the  property  around  him  (the  defendant),  and  that  they  are 
also  desirous  of  owning  the  property  upon  which  his  distil- 
lery is  built,  and  that  this  effort  on  their  part  is  not  so  much 
the  interest  they  have  in  keeping  the  river  deep,  as  it  is  an 
effort  to  get  the  defendant  to  sell  his  property  to  them  j  and 
that  this  suit  is  vexatious,  and  is  designed  to  weary  and 
annoy  defendant,  so  as  to  make  him  part  with  his  property, 
upon  which  his  distillery  is  placed.  This  is  a  brief  state- 
ment of  the  case. 

McCuNN,  J.  First.  The  plaintiffs  assert  that  certain 
injuries  will  result  from  the  use  by  defendant  of  the  sewer, 
as  alleged  by  them. 

Second.  That  it  involves  certain  public  wrongs  or  offences 
against  the  public,  by  reason  of  their  being  injured  in  cer- 
tain privileges  they  have  received  from  our  municipal  cor- 
poration ;  and  they  claim  a  right  to  maintain  an  action  in 
equity,  in  their  own  names,  to  restrain  the  defendant  from 
such  usurpations,  «nd  to  prevent  and  remedy  such  public 
wrongs,  to  wit :  the  maintaining  of  a  public  nuisance.  The 
corporation  has  not  leased  to  them  any  thing  but  the  right 
to  collect  wharfage  at  their  docks,  fronting  on  this  river,  and 
the  river  being  a  public  highway,  and  others  being  as  much 
interested  in  the  use  of  the  same  as  plaintiffs  are,  notwith- 
standing the  proximity  of  plaintiffs'  property  to  the  nuisance 
complained  of;  yet  if  this  action  can  be  maintained,  innum- 
erable others  could,  thereby  leading  to  absolute  confusion. 
The  jus  publicum  or  user  of  our  great  rivers  or  highways  is  in 
the  people;  and  they,  and  they  aloae,  are  the  trustees  to 
guard  and  protect  them.  This  is  the  English  doctrine,  as 
well  as  ours  (1  Hume's  Eng.  217).  But  the  title  to  high- 
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ways  in  America  is  not  involved  in  the  mist  of  antiquity,  and 
we  have  but  little  occasion  to  resort  to  the  English  books 
for  a  guide  in  this  respect.  Every  state  in  the  Union  has 
adopted  statutes  expressly  on  this  subject,  and  the  acts  of  our 
own  legislature  are  especially  clear  and  explicit  on  this  score  ; 
so  that  if  an  individual  encroaches  on  the  great  rivers  or 
highways  of  the  nation,  ample  remedy  can  at  once  be  applied 
in  the  name  of  the  people,  and  by  the  competent  law  officer 
elected  or  appointed  for  that  purpose ;  and  it  is  not  left  to 
the  whims  arid  caprices,  or  the  will  of  individuals,  or  special 
corporations,  who  may  imagine  themselves  grieved,  to  apply 
a  remedy.  The  relief  prayed  for  by  plaintiffs  in  this  action 
must  proceed  upon  the  grounds,  that  the  act  imputed  to  the 
defendant  is  a  public  nuisance,  or  the  usurpation  of  a  fran- 
chise detrimental  to  all  the  people  of  the  state,  to  wit:  the 
filling  up  of  a  highway,  as  plaintiffs  complain. 

It  is  true  it  may  not  affect  every  citizen  equally  alike,  but 
in  judgment  of  law,  assuming  that  no  special  injury  is  shown, 
they  have  the  same  right  to  complain.  Now  it  will  not  be 
maintained  for  one  moment  that  an  action  will  lie  by  an 
individual  citizen  for  such  an  offence.  Such  a  course  would 
confound  all  distinction  between  public  and  private  rights, 
and  would  lead  to  great  confusion.  This  was  the  doctrine 
held  in  the  case  of  Dames  agt.  The  Mayor  (4  Kern.  506). 

It  is  the  undoubted  rule  of  law  that  highways  (and  navi- 
gable rivers  are  great  highways)  belong  to  the  sovereign 
power,  arid  are.  part  of  its  royalties  or  public  rights ;  they 
belong  to  it  absolutely,  and  there  is  no  right  in  the  adjacent 
owners  of  the  soil  (Hoffman's  Treaties,  238).  The  portion 
of  the  river  which  plaintiffs  complain  that  defendant  is  fill- 
ing np  therefore  belongs  to  the  people.  It  is  theirs  as  a 
great  public  highway,  absolutely  under  their  control,  and  for 
their  use,  and  they  alone,  and  not  the  plaintiffs,  can  seek  or 
maintain  a  remedy  to  prevent  its  being  injured. 

Aagain :  An  injunction  should  never  be  granted  pending 
the  action  (pendente  lite),  on  light  grounds  or  in  doubtful 
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cases.  The  universal  rule  is,  where  the  right  is  not  clear  and 
transparent,  and  the  danger  great,  or  the  apprehended  mis- 
chief irreparable,  it  should  not  be  granted  until  the  rights 
of  the  parties  are  fully  ascertained  by  a  trial  in  open  court, 
and  with  witnesses,  and  every  opportunity  allowed  the  par- 
ties against  whom  the  remedy  is  sought  to  be  enforced,  to 
convince  the  mind  of  the  court  that  the  remedy  should  not 
be  granted.  This  was  held  in  this  court  to  be  the  rule  in  the 
case  of  Itedfield  agt.  Middleton  (  7  Bosw.  649).  I  am  aware 
that  this  rule  has  been  varied  sometimes,  where  for  instance 
a  defendant  is  about  to  permit  or  do  injury  to  real  property, 
and  where  his  claim  thereto  is  doubtful,  and  where  the 
injunction  would  only  be  of  a  transitory  injury,  and  where 
compensation  could  be  easily  awarded,  but  that  is  not  the 
case  in  this  instance.  Here  the  defendant's  large  business  is 
entirely  stopped, the  machinery  engaged  in  hisdistillery  idle,and 
becoming  seriously  impaired  the  longer  it  remains  in  that 
condition.  Under  these  circumstances,  and  in  the  exercise 
of  sound  discretion,  I  must  adopt  the  greatest  caution  before 
I  allow  these  plaintiffs  to  maintain  their  injunction  because, 
as  I  have  said  before,  the  granting  and  continuing  of  an 
injunction  must  always  rest  in  the  sound  discretion  of  the 
court  (Wolerson  agt.  Anderson,  2  John.  Ch.  204). 

The  well  established  rule — that  if  the  answer  denies  explic- 
itly and  positively  the  grounds  on  which  the  equity  claim  in 
the  bill  rests,  the  injunction  to  stay  must  be  dissolved — must 
not  be  departed  from— and  I  can  see  nothing  whatever  in 
this  case  to  form  the  slightest  exception  to  that  rule.  The 
answer  to  the  defendant  is  directly  responsive  to  the  very 
gravamen  of  the  complaint,  and  in  the  strongest  manner 
denies  its  allegations  in  toto.  He  denies  that  the  mash  from 
his  distillery  in  the  slightest  degree  lessens  the  depth  of  water 
at  the  place  complained  of,  or  at  any  other  place,  and  swears 
positively  that  the  plaintiffs  themselves,  from  their  vast 
establishment  for  making  gas,  fill  up  with  coaltar  and  other 
debris,  the  wharf  or  dock  which  is  the  subject  matter  in  dis- 
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pute.  Now  the  answer  in  all  respects  is  strictly  responsive 
to  the  bill,  because  it  positively,  explicitly  and  circumstan- 
tially denies  all  its  allegations ;  and  the  rule  is  well  settled, 
that  we  are  bound  to  take  all  the  allegations  in  the  answer 
as  true  on  the  motion  and  at  this  stage  of  the  proceedings. 

It  seems  to  me  from  the  affidavits,  and  from  an  inspection 
of  the  premises,  the  right  of  this  defendant  to  have  a  final 
judgment  against  these  plaintiffs  is  entirely  consonant  with 
sound  principles  of  equity;  moreover,  the  theory  "  that  if  the 
answer  denies  all  the  equity  of  the  bill,  the  injunction  must 
be  dissolved,"  is  based  upon  the  principle  that  the  answer 
must  be  taken  as  true,  but  we  must  not  carry  this  doctrine 
so  far  as  to  say  that,  as  a  matter  of  course,  if  the  answer 
denies  the  equity  of  the  bill  the  injunction  must  be  dissolved. 
If  the  court  can  see  sufficient  reasons  for  maintaining  the- 
injunction,  and  that  it  entertains  doubts  about  the  truth  of 
the  allegations  contained  in  the  answer,  and  that  irreparable- 
injustice  will  be  done  if  not  granted,  then,  and  in  that  case,, 
notwithstanding  the  denials  in  the  answer,  it  may,  in  its  dis- 
cretion, maintain  the  injunction.  But  such  is  not  the  case 
here.  The  doubts  entertained  in  the  mind  of  the  court  are- 
doubts  formed  about  the  truth  of  the  complaint  and  affidav- 
its upon  which  this  injunction  is  founded. 

It  cannot  be  inferred  from  the  mere  fact  of  proximity  that 
the  owner  of  land  adjoining  a  public  highway  or  fronting  on 
a  river,  which  is  a  public  highway,  has  some  interest  therein, 
merely  by  reason  of  his  proximity.  This  is  an  error  which 
has  been  extensively  indulged  in.  It  was  set  at  rest,  how- 
ever, by  the  court  in  the  case  of  Gould  agt.  The  Hudson  It. 
Eailroad  Co.  (2  Seld.  541).  Now,  I  have  shown  that  high- 
ways on  land  are  strictly  (legally)  analogous  to  highways  on 
water  (21  Conn.  32-5;  11  Barb.  325).  And  no  doctrine  is- 
more  firmly  settled  than  that  for  a  public  nuisance  the  gov- 
ernment alone  can  prosecute ;  and  that  those  who  do  not 
suffer  by  a  violation  of  law  otherwise  than  as  a  member  of 
the  community,  cannot  maintain  any  remedial  action.  To- 
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sustain  me  in  this  view  I  could  cite  many  authorities.  One 
or  two,  however,  will  be  sufficient :  (Cleric  agt.  Sayhook, 
21  Conn.  326 ;  Smith  agt.  Boston,  7  CusJi.  255  ;  Sutherland 
agt.  Johnson,  30  Maine,  466.) 

If  a  public  nuisance  work  a  private  injury  to  a  person,  that 
person  may  have  a  remedy  by  private  action  for  damages, 
and  in  a  proper  case,  may  have  an  injunction.  A  noisome 
odor  issuing  from  a  public  nuisance,  such  as  issues  from  plain- 
tiffs' gasworks,  will  have  this  effect,  if  it  pervades  the  sur- 
rounding atmosphere,  enters  the  adjacent  dwellings,  and  either 
endangers  the  health  or  disturbs  the  comforts  of  those  dwell- 
ing therein.  A  noise  upon  the  public  highway  in  like  man- 
ner penetrates  the  dwellings  and  disturbs  the  inmates.  I 
think  these  are  the  only  instances  in  which  a  nuisance  in  the 
public  highway  can  work  a  particular  injury  to  a  private 
individual  merely  in  virtue  of  its  proximity.  The  only  other 
cases  in  which  a  private  injury  may  result  from  a  nuisance 
in  highways,  are  those  where  the  actual  passage  is  thereby 
interfered  with. 

If  for  instance,  by  means  of  an  obstruction  in  the  public 
highway,  a  man  is  arrested  in  his  progress  over  it  and  put 
to  expense,  this  is  a  special  damage,  and  an  action  will  lie. 
This  was  the  rule  held  by  Chief  Justice  SHAW,  in  Smith  agt. 
Boston  (7  Cush.),  but  the  case  I  have  supposed,  and  that  in 
7  Cusliing  and  the  like  cases,  it  will  be  seen  are  all  cases  of 
special  damage,  and  arise  in  the  common  right  of  passage 
which  belongs  to  every  citizen ;  and  the  right  of  action  in 
such  cases  is  no  less  perfect  because  the  plaintiff  resides  or. 
his  property  is  a  great  distance  from  the  locus  in  quo,  nor  is 
it  more  imperfect  because  he  happens  to  own  the  adjoining 
property  The  gravamen  of  the  action,  its  whole  essence  is, 
that  he  had  a  right  of  passage  and  was  hindered  from  using 
it,  and  suffered  special  damage. 

It  is  clear,  therefore,  that  in  case  of  a  nuisance  by  destruc- 
tion of  a  public  highway,  a  private  person  can  have  no  action 
but  for  actual  injury  received.  In  this  case  the  proof  would 
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not  at  this  stage  of  the  proceedings,  warrant  me  in  holding 
that  the  plaintiffs  can  make  out  even  a  prima  facie  case  of 
personal  injury  or  damage.  Until  very  recently  no  one 
doubted  the  doctrine — and  in  this  court,  and  in  all  the  dis- 
tricts of  the  supreme  court  of  our  state,  excepting  the  first, 
it  is  so  still — that  no  private  action  can  be  maintained  by  an- 
individual  for  a  public  offence,  or  any  wrong  against  the 
state.  Public  nuisances  are  subject  to  indictment,  and  in  aid 
of  the  courts  of  law,  equity  at  the  suit  of  the  government 
will  step  in  ;  but  that  the  contrary  doctrine  has  been  sanc- 
tioned in  high  places,  it  might  be  treated  with  levity.  But 
even  as  it  stands  now  in  our  first  judicial  district,  I  believe 
the  adjudications  are  evenly  balanced  for  and  against  the  rule. 
It  must  follow,  therefore,  from  all  that  I  have  said,  that  upon 
the  plaintiffs'  own  showing  they  cannot,  as  a  matter  of  law, 
maintain  this  injunction.  But  in  addition  to  the  law  being 
against  their  right  to  maintain  this  injunction,  we  have  the 
facts  running  counter  to  their  views,  and  that  in  the  most 
decisive  terms. 

The  defendant,  in  his  answer,  positively  denies  every  alle- 
gation in  the  complaint,  and  in  addition  to  his  answer,  he 
shows  by  himself  and  six  other  witnesses,  that  he  is  not  the 
cause  of  lessening  the  water  in  the  river ;  on  the  contrary, 
he  shows  that  the  plaintiffs  themselves  are  lessening  the  depth 
of  the  water,  if  it  is  lessened  at  all.  And  these  affidavits  on 
the  part  of  the  defendant  are  only  met  by  the  complaint  of 
the  plaintiffs  and  two  witnesses,  neither  of  whom  are  as  clear 
in  their  statements  as  the  witnesses  for  the  defense  ;  so  that, 
upon  the  facts  as  presented  to  me,  I  am  constrained  to  deny 
this  motion. 
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SUPREME  COURT. 
GEORGE  R.  YOUNG,  administrator,  agt.  BENJAMIN  N.  BUSH. 

The  right  of  a  plaintiff  to  discontinue  an  actijn,  it  not  absolute;  it  is  to  be  exercised 
under  the  control  of  the  court,  and  equitable  terms  may  be  imposed  in  proper  cases, 
and  the  right  to  discontinue  may  be  disallowed  in  the  discretion  of  the  court  or 
restricted  upon  equitable  considerations. 

Where  in  an  action  to  foreclose  a  mortgage,  the  parties  stipulated  to  have  the  testi- 
mony of  a  witness  for  the  defendant,  who  was  sick,  taken  before  a  referee,  and 
when  thus  taken  it  was  considered  to  be  a  complete  defense  to  the  action,  and  the 
witness  died  before  the  trial : 

Held,  that  the  plaintiff  could  be  allowed  to  discontinue  the  action  only  on  payment 
of  costs,  and  on  serving  a  stipulation  that  the  testimony  of  the  deceased  witness 
might  be  read  and  used  on  the  trial  of  any  subsequent  action  which  might  be 
brought  for  the  foreclosure  of  said  mortgage,  in  the  same  manner  and  to  the  effect 
as  on  a  trial  in  this  action  pursuant  to  the  stipulation  nnder  which  the  examina- 
tion of  such  witness  was  taken. 

Monroe  General  Tqrm,  June,  1868. 

Present,  E.  DARWIN  SMITH,  JOHNSON  and  J.  C.  SMITH, 
Justices. 

THIS  is  an  action  in  equity  for  the  foreclosure  of  a  mort- 
gage. The  defendant  interposed  by  answer  the  defense  of 
payment. 

The  cause  being  at  issue  and  ready  for  trial,  the  parties  by 
their  attorneys,  stipulated  to  take  the  testimony  of  the  wit- 
ness for  the  defendant,  by  whom  he  expected  to  prove  his 
defense,,  before  a  referee,  the  said  witness  being  then  sick  and 
unable  to  attend  the  court.  Such  testimony  was  duly  taken 
in  pursuance  of  the  said  stipulation  and  fully  established  the 
defense  set  up  in  the  answer,  after  which  the  witness  died 
and  before  the  trial. 

SCKMI  after  the  death  of  the  witness  the  plaintiff  tendered 
a  stipulation  to  pay  the  defendant's  costs,  and  entered  an 
order  discontinuing  the  action  on  payment  of  such  costs; 
and  served  such  order  and  stipulation  upon  the  defendant's 
attorney. 
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The  defendant's  attorney  then  moved  the  court  at  special 
terra  to  set  aside  such  order,  discontinuing  the  action  and  for 
other  relief.  The  court  on  hearing  the  motion  set  aside  the 
order  for  discontinuance,  and  made  an  order  allowing  the 
plaintiff  to  discontinue  the  action  on  payment  of  costs,  and  on 
serving  a  stipulation  that  the  testimony  of  the  said  deceased 
witness  might  be  read  and  used  on  the  trial  of  any  subse- 
quent action,  which  might  be  brought  for  the  foreclosure  of 
said  mortgage,  in  the  same  manner  and  to  the  effect  as  on  a 
trial  in  this  action,  pursuant  to  the  stipulation  under  which 
the  examination  of  such  witness  was  taken.  From  this  order 
the  plaintiff  appealed  to  this  court. 

D.  J.  SUNDERLIN,  for  defendant. 
D.  P.  PROSSER,  for  plaintiff. 

By  the  court,  E.  DARWIN  SMITH,  J.  The  right  of  a  plain- 
tiff to  discontinue  his  suit  at  his  pleasure  and  of  course,  as  a 
general  proposition  is  undoubted,  but  the  proposition  is  not 
unqualifiedly  true.  It  is  a  right  to  be  exercised  at  all  time* 
by  the  leave  and  with  the  consent  of  the  court.  The  courts 
have  uniformly  held  for  instance,  that  a  plaintiff  cannot  be 
allowed  to  discontinue  his  action  without  the  payment  of 
costs  to  the  defendant,  except  in  certain  cases  where  it  "has 
exercised  the  power  to  excuse  him  from  the  payment  of  such 
costs,  which  it  has  done  in  many  cases.  Where  a  defense 
of  infancy  is  set  up  the  court  has  allowed  the  suit  to  discon- 
tinue without  the  payment  of  costs  and  without  doubt  of  its 
power  to  do  so.  (Van  Buren  agt.  Foot,  4  Wend.  209.)  So 
when  a  defendant  becomes  insolvent  and  obtains  a  discharge 
(Collins  agt.  Evans,  6  John.  333 ;  Lindley  agt.  Hackett,  18  Id. 
252),  or  when  a  defendant  has  been  declared  a  bankrupt 
(Park  agt.  Moore,  4  Hill,  592 ;  Smith  agt.  Skinner,  1  How.  122 ; 
also  in  case  of  change  of  practice  (Sunney  agt.  Roach,  4 
Alb.  16) ;  or  where  a  defendant  has  been  joined  as  a  party 
by  mistake  (1  Hill,  560,  t&c.j  9  Abb.  175). 
VOL.  XXXVI.  16 
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In  these  and  numerous  other  cases  the  courts  have  claimed 
and  exercised  the  power  to  restrict  and  control  the  right  to 
discontinue  and  to  determine  the  grounds  upon  which  it 
should  be  allowed.  Unless  the  plaintiff  has  been  excused 
upon  some  ground  from  the  payment  of  costs  in  such  cases, 
it  has  uniformly  been  held,  that  the  cause  was  not  and  could 
not  be  discontinued  till  the  defendant's  costs  were  actually 
paid.  A  liability  to  pay  them  is  not  sufficient  or  an  order  or 
stipulation  to  pay  them ;  they  must  be  actually  paid  before  the 
case  is  considered  out  of  court  (1  Wend.  13 ;  9  id.  511 ;  2  Hill, 
384) ;  and  until  such  costs  are  actually  paid  or  tendered  the 
defendant  may  proceed  in  the  case  (7  Hill,  195). 

The  principle  asserted  in  all  these  cases  and  in  numerous 
others  is,  that  the  right  to  discontinue  is  not  absolute,  that  it 
is  to  be  exercised  under  the  control  of  the  court,  and  that 
equitable  terms  may  be  imposed  in  proper  cases ;  and  that 
the  right  to  discontinue  may  be  disallowed  in  the  discretion 
of  the  court,  or  restricted  *  *  *  upon  equitable  con- 
siderations. 

In  Van  Allen  agt.  Schermerhorn  (14  How.  287),  Judge 
HARRIS  refused  to  allow  a  suit  to  be  discontinued  where  the 
defendant  had  set  up  a  counter-claim,  against  which  the 
statute  of  limitations  would  be  a  bar  if  the  suit  was  discon- 
tinued. 

Judge  HARRIS  said  it  would  be  obviously  unjust  to  allo\* 
the  plaintiff  to  discontinue  in  such  a  case. 

The  same  view  was  taken  in  a  similar  case  in  Cockle  agt. 
Underwood  (3  Duer,  676),  by  Judge  BOSWORTH  of  the  super- 
ior court,  which  was  affirmed  at  a  general  term  ef  that  court 
by  the  concurrence  of  all  the  judges.  In  that  case,  it  appears, 
it  is  true  that  the  plaintiff  had  failed  to  reply  to  the  counter- 
claim, and  this  consideration  Judge  MITCHELL,  in  the  case  of 
the  Seaboard  and  Eoan  Oak  E.  E.  Co.  agt.  Ward  (18  Barb. 
589),  thought  a  material  reason  for  assenting  to  the  correct- 
ness of  the  decision  in  that  case.  But  the  power  of  the  court 
to  deny  the  discontinuance  cannot,  I  think,  be  made  to 
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depend  upon  any  such  consideration.  It  is,  however,  a  very 
proper  and  strong  reason  addressed  to  the  discretion  of  the 
court,  why  it  should  refuse  the  discontinuance ;  but  it  obvi- 
ously is  not  the  only  reason  that  should  be  listened  to  and 
regarded  by  the  court  upon  the  question.  In  affirming  the 
decision  in  the  case  of  Cockle  agt.  Underwood,  Judge  OAKLEY 
said  "  it  would  be  manifestly  unjust  in  such  cases  (the  defend- 
ants in  that  case  having  been  examined  as  witnesses  by  the 
plaintiff),  to  permit  an  action  to  be  discontinued  even  when 
sufficient  cause  was  shown  for  it,  without  requiring  the  plain- 
tiff to  stipulate  that  the  defendant  might  read  the  examina- 
tion in  evidence  upon  the  trial  of  any  new  action  that  might 
be  brought."  This  is  the  precise  condition  imposed  at  the 
special  term  in  this  case,  and  I  presume  it  was  in  pursuance 
of  this  suggestion  of  Judge  OAKLEY'S,  that  the  provision 
objected  to  in  the  order  appealed  from  was  made; 

Judge  OAKLEY  had  obviously  contemplated  a  case  quite 
like  the  one  presented  upon  this  appeal,  for  he  said  further, 
"  unless  such  stipulation  was  required,  a  plaintiff  might 
examine  a  defendant  under  the  Code,  and  if  the  testimony 
disproved  the  cause  of  action,  .he  could  at  once  discontinue 
it  and  bring  a  new  action  if  a  discontinuance  was  allowed,  as 
a  matter  of  course,  if  for  no  other  reason  than  to  deprive  a 
defendant  of  the  benefit  of  the  testimony  he  had  compelled 
him  to  give."  The  case  of  Cook  agt.  Beach  (28  How,  358), 
is  a  case  quite  like  the  present,  except  that  the  testimony  of 
the  deceased  witness  had  not  been  completed  before  his 
death,  and  the  rights  of  the  parties  in  respect  to  it  rested 
upon  a  stipulation. 

Judge  HOGEBOOM  asserted  the  general  rule,  that  a  plain- 
tiff has  the  right  to  discontinue  his  action  as  a  matter  of 
course,  on  payment  of  costs,  but  he  admits  that  "  there  may 
be  circumstances  controlling  this  right " — and  refers  to  the 
cases  of  Van  Allen  agt.  Schermcrhorn,  and  Seaboard  and  Roan 
Oak  E.  E.  Co.  agt.  Ward  (supra),  as  illustrating  the  execep- 
tion  to  this  general  rule,  and  without  dissent  from  the  views 
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there  expressed.  The  learned  judge  substantially  admits 
that  the  "  right  to  the  order  is  not  absolute,  but  must  depend 
upon  equitable  considerations  "  addressed  to  the  discretion 
of  the  court,  and  for  this  reason  I  should  presume  the  gen- 
eral term  in  that  case  did  not  think  it  proper  to  reverse  the 
decision  of  the  special  term. 

But  I  ym  not  quite  satisfied  with  the  decision  in  that  case 
made  at  special  term,  and  think  the  court  should  have  im- 
posed as  a  condition  of  the  discontinuance  the  precise  con- 
dition in  substance  suggested  by  Judge  OAKLEY  in  Cockle  agt. 
Underwood,  and  imposed  by  the  learned  judge  at  special  term 
in  this  case.  To  allo>v  a  party  to  discontinue  in  such  a  case 
after  the  testimony  to  prove  a  defense  has  been  made,  and 
the  witness  since  deceased — is  as  substantial  an  injury  to  a 
defendant  as  it  would  be  to  allow  an  action  to  be  discontin- 
ued, after  the  statute  of  limitations  had  attached  to  a  coun- 
ter claim,  and  the  plaintiff  had  failed  in  time  to  reply  to  it — 
as  the  plaintiff  in  such  case  might  be  relieved  on  motion. 
It  is  in  effect  to  deprive  a  defendant  probably  of  all  defense 
to  the  action.  It  is  the  taking  of  an  unjust  and  unconsci- 
entious  advantage  of  the  party,  which  should  not  be  allowed 
when  the  court  has  the  power  to  prevent  it. 

The  plaintiff  should  not  be  required  to  prosecute  a  suit  if 
he  wishes  to  put  an  end  to  it,  and  to  the  litigation  entirely j 
but  where  he  has  long  litigated  a  question  and  put  the 
defendant  to  much  expense  and  trouble,  and  is  substantially 
defeated  in  it — if  he  wishes  to  discontinue  it  should  be  upon 
terms  that  he  will  not  commence  a  new  suit,  or  transfer  the 
right  of  action,  and  that  the  defendant's  testimony  properly 
taken  in  it,  may  be  used  in  any  new  action.  This  is  but  just 
and  fair,  and  I  think  the  court  has  the  power  in  its  discre- 
tion, to  impose  such  terms  upon  a  plaintiff  seeking  to  dis- 
continue his  action  j  and  that  a  decision  thus  made  at  special 
term  should  not  be  reversed. 

The  order  should,  therefore,  be  affirmed  with  $10  costs. 
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COURT  OF  APPEALS. 

ABRAHAM  B.  VAN  BENTHUYSEN,  appellant,  agt.  MITTON  SA-W- 
YEB  and  CHARLES  H.  FAXON,  respondents. 

Although  it  is  made  the  duty  of  the  comptroller  of  the  state,  from  time  to  time,  to 
give  any  person  requiring  the  same,  a  certificate  of  the  amount  of  any  tax,  interest 
and  charges  due  on  any  tract  of  land,  yet  the  omission  to  do  so  may  be  under  cir- 
cumstances which  would  preclude  the  effect  of  preventing  a  redemption.  As  where 
the  owner  of  the  land  has  received  one  such  certificate  from  the  comptroller,  and 
on  a  second  application  for  the  same,  without  producing  or  accounting  for  the 
first,  the  comptroller  i  efuses,  the  owner  is  not  thereby  prevented  from  redemp- 
tion. 

January  Term,  1867. 

THIS  is  an  action  to  recover  damages  for  an  alleged  wrong- 
ful entry  upon,  and  carrying  away  timber  from  lot  No.  72, 
in  Hoffman's  township,  in  the  county  of  Essex.  Upo-ti  the 
trial,  the  verdict  was  for  the  defendants,  upon  which  judg- 
ment was  rendered.  The  plaintiff  appealed  to  the  general 
term,  where  the  judgment  was  affirmed,  and  the  case  is 
brought  here  by  appeal  from  the  judgment  thereupon 
entered. 

R.  L.  HAND,  for  appellant. 

A.  K.  DUDLEY,  for  respondents. 

PARKER,  J.  The  plaintiff  claims  title  to  the  lot,  which 
was  a  wild  lot,  under  a  tax  sale,  made  by  the  treasurer  of 
the  county  of  Essex,  on  the  6th  of  December,  1853. 

The  defendants  dispute  the  title,  on  the  ground  that  the 
owner  ot  the  lot,  before  the  time  for  the  redemption  expired, 
applied  at  the  comptroller's  office  for  a  statement  of  the 
amount  necessary  to  be  paid  to  redeem  the  lot  In  question, 
and  was  then  and  there  ready  and  willing  and  offered  to  pay 
such  amount,  but  was  refused  such  statement,  and  was 
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thereby  prevented  from  redeeming  the  premises ;  and  claimed 
that  the  deed  subsequently  given,  pursuant  to  the  sale,  was 
therefore  invalid,  and  conveyed  no  title  to  the  plaintiff. 

Upon  the  trial,  Schoonmaker,  a  witness  on  the  part  of  the 
defendants,  testified  that  he  went  to  the  comptroller's  office, 
on  behalf  of,  and  by  direction  of  Bergh  (the  owner  of  the 
lot),  to  pay  taxes.  He  says :  li  I  went  to  comptroller's  office, 
and  found  a  man  there,  and  told  him  I  wanted  to  pay  taxes 
on  No.  72,  Hoffman's  township,  Essex  county.  His  name 
is  Sawyer;  he  is  now  in  court.  He  asked  me  if  Mr.  Bergh 
sent  the  bill.  I  told  him  he  did  not.  He  said  Bergh  ought 
to  have  sent  the  bill.  My  reply  was  that  Mr.  Bergh  did  not 
send  the  bill,  but  if  he  would  give  me  the  amount  I  would 
pay  them.  He  said  Bergh  should  have  sent  the  bill  ;  that 
he  had  given  them  already  a  great  deal  of  trouble.  He 
refused  to  give  me  any  attention.  I  insisted  upon  their 
showing  me  the  books,  and  knowing  the  amount.  He  went 
and  opened  the  book,  and  I  saw  the  amount,  and  he  called 
out  the  amount.  It  was  three  dollars  and  something,  and  he 
closed  the  book,  and  said  there  were  other  back  charges,  and 
that  he  ought  to  have  sent  the  bill  or  come  himself  and  had 
the  thing  attended  to.  I  took  out  my  pocket-book  and  told 
him  I  came  to  pay  the  taxes  and  charges  on  the  lot,  and  was 
prepared  to  pay,  and  said,  'I  demand  from  you  the  amount.' 
He  made  no  further  reply,  and  I  left  the  office."  It  had 
already  appeared  that  Bergh  had  himself,  after  the  tax  sale, 
applied  at  the  office  to  pay  arrears  of  taxes  on  the  lot,  and 
had  paid  the  bill  made  out  therefor,  but  that  an  omission  had 
been  made,  of  which  a  statement  was  subsequently,  and  prior 
to  Schoonmaker's  application,,  sent  to  him  in  the  form  of  a 
certificate  of  the  amount  necessary  to  be  paid  to  redeem  the 
lot. 

The  court  charged  the  jury  that  "if  they  believed  the  evidence 
of  Schoonmaker  and  that  Schoonmaker  applied  to  a  clerk  in  the 
office  of  the  comptroller,  having  charge  of  the  books  of  sales  for 
taxes,for  a  statement  of  the  amount  that  was  necessary  to  be  paid 
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to  redeem  lot  No.  72  in  question,  and  said  clerk  refused  to 
give  him  said  statement,  that  refusal  defeated  the  title  of  the 
plaintiff,  and  he  cannot  recover  in  this  action." 

To  this  the  plaintiff  excepted. 

It  must  be  admitted,  I  think,  that  if  the  redemption  was 
prevented  by  the  public  officer  through  whom  it  was  to  be 
effected,  the  title  was  not  divested  by  the  deed  made  to  the 
purchaser  upon  the  tax  sale,  and  the  plaintiff  therefore  had  no 
title  and  could  not  recover. 

But  assuming  all  that  the  court  submitted  to  the  jury  to  be 
true,  it  does  not  follow  that  a  redemption  was  thereby  pre- 
vented. It  is  to  be  remembered  that  there  is  evidence  in  the 
case  showing  that  Bergh  had  received  from  this  office  the 
very  statement  which  he  now  again  sought  to  obtain.  In 
this  case,  therefore,  it  was  erroneous,  I  think,  to  instruct  the 
jury,  that  the  refusal  of  the  clerk  to  give  Schoonmaker  the 
statement  of  the  amount  necessary  to  be  paid  to  redeem  the 
lot  in  question,  defeated  the  title  of  the  plaintiff  ;  for  it  can- 
not be  correctly  affirmed  that  every  such  refusal  has  such  effect. 
Although  it  is  made  the  duty  of  the  comptroller  from  time 
to  time  to  give  any  person,  requiring  the  same,  a  certificate 
of  the  amount  of  any  tax  interest,  and  charges  due  on  any 
tract  of  land,  yet  the  omission  to  do  so  may  be  under  circum- 
stances which  would  preclude  the  effect  of  preventing  a 
redemption.  If  the  applicant  has  in  his  pocket  a  certificate 
on  which  he  can  pay  the  required  amount  to  the  treasurer, 
the  refusal  of  a  second  certificate  would  not  put  him  in  the 
predicament  assumed  by  the  charge. 

In  this  case  the  court  had  no  right  to  assume  that  the  omis- 
sion of  Bergh  to  redeem,  was  chargeable  to  the  default  of  the 
public  officer,  sworn  to  by  Schoonmaker. 

This  question,  I  think,  is  legitimately  before  us.  We  are 
called  upon  by  the  excepton  to  the  charge,  to  decide  whether 
it  was  legally  correct,  in  its  application  to  this  case.  And 
if  it  made  the  case  to  depend  upon  a  legal  conclusion  not 
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warranted  in  the  case,  under  all  the  evidence  it  was  erroneous 
and  the  plaintiff's  exception  was  sufficient. 

I  am  of  the  opinion,  therefore,  that  the  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered. 

Concurring  in  this  opinion  :  HUNT,  BOCKES,  WRIGHT  and 
DAVIES,  Ch.  J. 

Reversed. 


COURT  OF  APPEALS. 

HIRAM  WRIGHT,  administrator,  &c.  agt.  MARY  A.  ROWLAND. 
December ;  1868. 

CHAMBERS  &  POMEROY,  attorneys,  and  counsel  for  plain- 
tiff, appellant. 

ALFRED  ROE,  attorney  and  counsel  for  defendant,  respon- 
dent. 

"  Order  of  general  term  reversed,  and  order  of  special  term 
affirmed  with  costs." 

The  decision  of  the  general  term  in  this  cause  is  reported 
ante  page  1 15.  The  above  decision  of  the  court  of  appeals, 
it  will  be  seen,  reverses  the  decision  of  the  general  term.  It 
is  understood  that  no  written  opinion  was  given  by  the  court 
of  appeals. 
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UNITED  STATES  DISTRICT  COURT. 
IN  THE  MATTER  OF  JULIUS  HEYE,  a  voluntary  bankrupt. 

By  section  21  of  the  bankrupt  act,  the  time  named  in  the  warrant  for  the  first  meet- 
ing of  creditors  is  to  be  fixed  by  the  register.  And  it  is  a  matter  of  discretion  with 
him. 

The  notices  must  be  served  on  foreign  creditors,  as  well  as  those  who  reside  in  the 
United  States. 

Where  all  the  creditors  resided  in  Germany,  fold,  that  sixty  days  was  a  reasonable 
time  iu  which  to  serve  the  notices. 

Southern  District  of  New  York. 

In  Bankruptcy,  before  JOHN  FITCH,  Register. 

THE  petitioner  has  filed  his  petition,  schedules,  &c.  The 
petitioner  shows  that  he  is  indebted  to  some  eight  or  ten 
persons  in  a  sum  not  exceeding  twelve  thousand  dollars  in 
all.  These  creditors  are  all  foreigners  residing  in  Europe. 
Names,  residences  and  amounts  stated.  On  the  return  day 
mentioned  in  the  order  of  reference,  July  27th,  A.  D.,  1867, 
the  petitioner  by  Geo.  W.  De  Costa,  his  attorney,  moves  that 
the  time  fixed  in  the  warrant  for  the  first  meeting  of  credit- 
ors, should  be  twenty  days  from  the  27th  day  of  July,  1867. 

By  section  21  of  the  bankrupt  act,  he  has  sole  control  of 
the  case,  and  of  the  time  for  the  return  day  in  the  warrant. 

The  register  holds,  that  a  reasonable  time  should  be  given, 
say  sixty  days,  and  service  of  the  notice  by  mail  properly 
directed  and  foreign  postage  paid.  As  the  statute  contem- 
plates fairness  in  all  proceedings  had  under  this  law,  it  is  only 
justice  that  a  reasonable  time  should  be  allowed  foreign  cred- 
itors to  appear  by  attorney  and  contest,  if  they  desire  to  do 
so,  the  discharge  of  the  petitioner,  as  well  as  prove  their 
claims.  Any  other  course  would  not  give  the  creditors  a  fair 
or  reasonable  notice ;  it  is  optional  with  the  register  to  allow 
as  much  time  as  he  choses,  not  exceeding  the  time  fixed  by 
section  21  of  the  bankrupt  act  and  rules  of  the  court ;  that 
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such  option  should  be  reasonably  and  properly  exercised  to 
further  the  objects  of  the  law. 

That  the  Code  of  Procedure  of  the  state  of  New  York  in 
proceeding  against  non-residents,  gives  nearly  sixty  days 
•notice  by  publication  (^  135,  sub.  5) ;  and  in  this  case 
sixty  days  time  is  not  too  much  if  notice  is  to  be  given  at  all 
to  foreign  creditors ;  the  twenty  days  as  asked  for  is  a  mere 
denial,  to  give  them  notice,  as  the  notice  could  not  reach 
them. 

The  register  for  these  reasons,  denies  the  motion  of  peti- 
tioner's attorney,  and  decides  that  sixty  days  time  from  the 
date  of  the  warrant  (when  issued),  is  the  shortest  time  that 
could  reasonably  be  named  in  the  warrant  for  the  first  meet- 
ing of  creditors,  and  that  notice  by  mail  properly  directed, 
foreign  postage  paid,  be  sent  by  the  marshal  as  messenger 
to  each  creditor.  .  • 

The  petitioner  through  his  counsel  Geo.  W.  De  Costa, 
objects  to  the  ruling  of  the  register  in  relation  to  the  method 
of  giving  notice  to  creditors  beyond  the  jurisdiction  of  the 
United  States — in  this — that  the  clause  in  the  eleventh  sec- 
tion of  the  bankrupt  law,  concerning  notice  to  creditors,  only 
contemplates  the  United  States — and  creditors  beyond  its  jur- 
isdiction should  be  notified  constructively  by  publication  in 
the  United  States  only. 

1.  Law  comprehends  as  to  notice,  the  United  States  only 
or  the  whole  world. 

2.  Law  intends  to  give  honest  debtors  the  benefit  of  the 
law,  with  as  little  delay  and  expense  as  possible. 

3.  Allowing  creditors  out  of  the  jurisdiction  to  prove  debts 
and  participate  in  the  distribution  of  assets,  while  reserving 
the  right  to  proceed  against  the  petitioner,  when  found  in 
their  own  country,  is  in  the  nature  of  a  preference. 

4.  Personal  notice  beyond  the  United  States  impractica- 
ble. 

5.  Notice  to  creditors  by  mail  in  all  foreign  countries, 
where  there  are  no  assets,  does  the  creditor  no  good  and 
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deprives  him  of  no  right,  and  subjects  the  petitioning  debtor 
to  unnecessary  delay  and  expense  (see  4  Cow.  607),  and  as  to 
citizens  of  different  states  see  4  Cow.  103. 

6.  Bankrupt  law  ignores  the  moral  obligations  between 
creditor  and  debtor.     Divorce  suits  to  final  decree  in  many 
of  the  United  States  on  notice  by  publication,  i.  e.  construc- 
tive notice;  and  the  property  of  non-residents  is  sold  and  sold 
on  execution  on  notice  by  publication. 

7.  In  exercising  judicial  discretion,  if  this  be  a  case  of  that 
kind,  the  court  ought  and  is  not  bound  to  go  beyond  the  law 
in  the  exercise  of  discretion  in  favor  of  a  citizen  of  a  foreign 
country,  where  the  laws  of  the  different  states  do  not  require 
the  action  (i.  e.  actual  notice  by  mail).    On  behalf  of  citizens 
of  the  United  States,  English  bankrupt  laws,  only  require 
constructive  notice  in  England,  i.  e.  in  the  "  Gazette." 

On  motion  of  Gr.  W.  De  Costa,  attorney,  for  petitioner  the 
8th  day  of  August,  1867,  was  fixed  for  the  further  hearing 
of  the  application  and  these  proceedings  certified  to  his  Hon. 
SAMUEL  BLATCHFORD,  district  judge  for,  his  decision  thereon. 

JOHN  FITCH, 

Register. 
In  Bankruptcy. 
Southern  District  of  New  York. 

BLATCHFORD,  J.  In  this  case  all  the  creditors  of  the  peti- 
tioner, some  eight  or  ten  in  number,  are  foreigners,  residing 
in  Germany.  On  the  return  day  named  in  the  order  of  ref- 
erence, the  petitioner  requested  the  register  to  fix  a  day, 
twenty  days  from  such  return  day,  as  the  day  for  the  first 
meeting  of  creditors. 

The  register  decided  that  sixty  days'  time  from  the  date 
of  the  warrant,  when  issued,  was  the  shortest  time  that  could 
reasonably  be  named  in  the  warrant  for  the  first  meeting  of 
creditors ;  and  that  notices  should  be  sent  by  mail  to  the  cred- 
itors by  the  messenger,  properly  directed  and  with  the  foreign 
postage  pre-paid.  The  petitioner  contended  that  the  clause 
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in  the  eleventh  section  of  the  bankrupt  act,  concerning  ser- 
vice of  notice  on  creditors  by  mail  or  personally,  refers  only 
to  creditors  residing  within  the  United  States,  and  that  cred- 
itors residing  out  of  the  United  States,  are,  under  that  sec- 
tion, to  be  notified  constructively  by  the  publication  of  notice 
in  the  newspapers  specified  in  the  warrant.  On  the  applica- 
tion of  the  petitioner,  the  register  certified  the  proceedings 
to  the  judge  for  his  decision  thereon. 

The  register  was  correct  in  his  decision.  The  eleventh 
section  of  the  act  requires  that  the  warrant  shall  authorize 
the  messenger  to  publish  notices  in  such  newspapers  as  the 
warrant  specifies,  and  to  serve  written  or  printed  notices,  by 
mail  or  personally,  on  all  creditors  upon  the  schedule  filed 
with  the  debtor's  petition,  or  whose  names  may  be  given  to 
him  in  addition  by  the  debtor. 

The  same  section  then  goes  on  to  specify  what  particulars 
the  notice  so  to  be  served,  shall  state.  One  of  these  partic- 
ulars is  that  a  meeting  of  the  creditors  of  the  debtor  will  be 
held  "  at  a  time  and  place  designated  in  the  warrant,  not  less 
than  ten,  nor  more  than  ninety  days  after  the  issuing  of  the 
same."  This  allowance  of  as  much  time  as  ninety  days,  in 
connection  with  the  actual  requirement,  that  notice  shall  be 
served,  by  mail  or  personally,  on  all  creditors,  shows  clearly 
that  it  was  the  intention  of  congress  that  as  much  as  ninety 
days'  time  between  the  issuing  of  the  warrant  and  the  first 
meeting  of  creditors,  shall  be  allowed  in  cases  where  the  cred- 
itors reside  so  far  away  as  to  make  such  an  interval  a  reason- 
able one.  The  fixing  of  the  time  is  a  matter  of  discretion,  which 
it  was  the  province  of  the  register  to  exercise  in  this  case ; 
and  there  is  nothing  to  show  that  he  did  not  exercise  it 
wisely  in  fixing  sixty  days'  time. 
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N.  Y.  SUPERIOR  COURT. 
HENRY  BRASH  agt.  JACOB  WIELARSKY. 

The  non-filing  of  an  affidavit  in  the  clerk's  office,  upon  which  an  attachment  ia  issued, 
does  not  affect  the  warrant  or  the  proceedings  thereunder. 

Special  Term,  December  14,  1868. 

Before  JONES,  Justice. 

ORDER  to  show  cause. 

On  the  attachment  issued  in  this  action,  a  copy  of  which 
is  hereto  annexed,  and  on  the  annexed  certificate  of  the  clerk 
of  the  city  and  county  of  New  York,  and  on  the  annexed 
certified  copy  affidavit  filed  in  this  action,  November  21st, 
1868,  let  the  plaintiff  show  cause  before  me  at  special  term, 
at  chambers  of  this  court,  at  the  city  hall  New  York  city,  on 
December  5th,  1868,  at  11  A.  M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  the  attachment  in  this  action 
should  not  be  set  aside  for  irregularity  in  that  the  affidavit,  upon 
which  the  same  was  granted,  was  not  filed  in  the  office  of 
the  clerk  of  New  York  county,  pursuant  to  section  229  of 
the  Code  of  Procedure.  And  also  on  the  ground  that  the 
affidavit  for  attachment  upon  which  the  same  was  granted, 
filed  in  the  clerk's  office  of  this  court  does  not  show  facts 
sufficient  to  establish  that  the  defendant  was  about  to  fraud- 
ulently remove  and  dispose  of  his  property  with  intent  to 
cheat  or  defraud  his  creditors  or  any  other  ground  for  an 
attachment,  and  why  such  other  or  further  relief  should  not  be 
granted  to  the  defendant  as  to  the  court  shall  seem  proper, 
besides  the  costs  of  this  motion  ;  and  in  the  meantime  and 
until  the  hearing  and  determination  of  this  motion,  let  the 
plaintiff  be  stayed  from  entering  judgment  in  this  action,  and 
from  further  proceedings  under  the  attachment. 

December  4,  1868. 

JOHN  H.  McCUNN, 

Justice. 
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N.  Y.  SUPERIOR  COURT. 
HENRY  BRASH  agt.  JACOB  WIELARSKY. 

THE  county  clerk  of  New  York  county  will  please  search 
for  affidavits  on  attachment  in  this  action,  filed  in  his  office 
since  November  18th,  1868,  to  date. 
December  4,  1868. 

REID  &  SOLOMON, 

Attorneys. 
None  found. 
December  4,  1868,  9  A.  M. 

CHAS.  E.  LOEW,  Ckrk, 

CHARLES  H.  SMITH,  JR.,  for  motion. 
S.  HIRSCH,  for  plaintiff,  opposed. 

JONES,  J.  The  non-filing  of  the  affidavit  does  not  affect 
the  validity  of  the  warrant  or  of  the  proceedings  thereunder. 
Motion  denied  with  $10  costs,  without  prejudice,  to  renew 
on  affidavits  upon  payment  of  said  $10  costs. 
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NEW  YORK  COMMON  PLEAS. 

CHARLES   KONEY,  plaintiff  and   respondent,   agt.   WARREN 
WARD,  defendant  and  appellant. 

The  owiier  of  a  vicious  animal,  knowing  it  to  be  vicious,  is  liable  in  damages  for 
the  injuries  committed  by  it  through  such  vice. 

Where  the  defendant's  horse  was  accustomed  to  bite,  and  by  reason  thereof  the 
defendant  kept  him  muzzled ;  and  while  the  horse  was  temporarily  unmuzzled, 
standing  on  the  sidewalk  in  front  of  defendant's  premises,  the  plaintiff  in  passing 
around  the  horse  was  bitten  upon  the  shoulder  by  him :  held,  that  the  defendant 
was  liable  in  damages  ;  although  the  plaintiff  also  knew  that  the  horse  was  vici- 
ous, but  did  not  discover,  when  passing  around  him  that  his  muzzle  was  off. 

General  Term,  December,  1867. 

Before  Presiding  Judge  DALY,  and  Judges  BRADY  and  VAN 
VORST. 

THE  defendant  in  this  action  owned  a  horse  which  was 
accustomed  to  bite.  He  knew  of  the  vicious  propensity  of 
the  animal,  and  to  guard  against  it  usually  kept  him  muz- 
zled. One  day  in  October,  1866,  the  horse  was  standing  on 
the  sidewalk  in  Twelfth  street  before  defendant's  wagon, 
which  was  backed  up  to  defendant's  lumber  yard.  The 
horse  was  not  muzzled  at  the  time.  He  had  been  fed  a  short 
time  before,  and  the  muzzle  had  been  removed  to  feed  and 
water  him,  after  which  the  horse  was  led,  by  the  person 
who  had  him  in  charge,  to  the  wagon  and  hitched  to  it.  The 
defendant's  servant  was  then  about  to  go  to  the  stable  for 
the  muzzle  to  put  on  the  horse ;  at  this  time  the  plaintiff 
returning  from  his  dinner,  came  along  the  sidewalk  and  step- 
ped from  the  walk  into  the  street  to  pass  the  horse,  but  as 
he  was  in  the  act  of  stepping  back  near  the  horse's  head,  he 
was  caught  and  bitten  in  the  shoulder  by  the  animal.  The 
plaintiff  had  known  the  horse  for  two  or  three  years,  and 
knew  that  he  was  accustomed  to  bite.  The  defendant's  ser- 
vant saw  plaintiff  approaching  arid  called  out  to  him  by  way 
of  warning.  Plaintiff  did  not  hear  the  call  until  he  was  at 
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the  horse's  head,  and  as  he  turned  towards  the  person  call- 
ing, he  was  bitten.  Plaintiff  knew  that  the  defendant  kept 
his  horse  muzzled,  but  did  not  notice  that  the  muzzle  was  off 
until  he  was  seized  and  bitten.  The  plaintiff  says  when  he 
was  bitten  the  defendant's  servant  was  engaged  in  loading 
the  wagon.  The  plaintiff  was  laid  up  and  prevented  from 
working  for  two  weeks,  from  this  injury,  and  incurred  med- 
ical expenses  incident  to  his  cure.  To  recover  damages  for 
the  injury,  plaintiff  brought  an  action  in  the  third  judicial 
district  court  of  the  city  3f  New  York.  The  justice  rendered 
a  judgment  in  favor  of  the  plaintiff  for  $50  damages,  besides 
costs,  from  which  judgment  this  appeal  was  taken  to  the 
general  term  of  this  court. 

JOHN  E.  PARSONS,  for  appellant. 
W.  C.  CARPENTER,  for  respondent. 

By  the  court,  VAN  VORST,  J.  A  person  who  keeps  a 
domestic  animal  which  has,  to  his  knowledge,  a  vicious  pro- 
pensity is  liable  in  damages  for  the  injuries  committed  by  it 
in  the  indulgence  of  its  evil  disposition.  The  action  rests 
upon  the  negligence  of  the  owner  in  keeping  an  animal 
which  is  so  likely  to  prove  injurious  and  hurtful.  The 
scienter  is  the  gist  of  the  action.  In  Cogswell  agt.  Baldwin 
(15  Vertnont  It.  404),  it  was  decided,  that  the  owner  of  "a 
cow  accustomed  to  hook — the  vicious  propensity  being 
known  to  the  owner — is  liable  for  damages  done  by  her, 
although  it  be  done  in  the  highway,  against  the  land  of  the 
owner,  and  while  going  to  her  usual  watering  place."  In 
that  case,  the  owner  of  the  cow  knowing  her  propensities, 
had  caused  buttons  to  be  put  on  her  horns  as  a  preventative. 
But  the  cow  hooked  the  plaintiff's  horse,  in  the  road,  so  that 
of  the  wound  made  he  died,  and  the  plaintiff  had  a  verdict. 
In  the  case  before  this  court  it  appears  that  the  defendant 
knew  that  his  horse  had  the  habit  of  biting,  and  to  guard 
against  it,  he  kept  him  muzzled.  At  the  time  the  injury 
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was  sustained  by  the  plaintiff,  the  horse  was  standing  on  the 
sidewalk  unmuzzled.  This  was  negligence.  The  horse 
should  not  have  been  allowed  to  stand  in  that  condition  in 
the  public  street  any  length  of  time.  He  should  have  been 
immediately  muzzled  after  being  fed  and  watered,  and  before 
he  was  hitched  to  the  wagon.  But  it  is  claimed  that  the 
plaintiff  himself  was  negligent,  and  therefore  should  not  be 
allowed  to  recover.  It  is  an  unyeilding  rule  that  a  plain- 
tiff prosecuting  for  the  negligence  of  another,  should  himself 
be  without  any  misconduct  or  fault,  and  should  have  used 
ordinary  care.  An  action  cannot  be  maintained  when  an 
injury  has  resulted  from  the  negligence  of  both  parties.  It 
is  the  duty  of  every  person  to  take  care  of  his  own  safety. 
(Fox  agt.  The  Town  of  Glastenbury,  29  Conn.  204.)  And 
in  the  case  of  CoggsweM  agt.  Baldtvin,  above  cited,  it  was- 
held,  that  if  the  injury  to  plaintiff's  horse  was  occasioned  by 
his  own  negligence,  the  plaintiff  would  not  be  entitled  to 
recover.  But  I  see  nothing  in  this  case  which  should  charge 
the  plaintiff  with  any  want  of  ordinary  care,  or  implicate  him 
in  any  negligence.  Plaintiff  was  where  he  had  a  right  to  be, 
passing  on  the  side  walk.  It  is  true  he  knew  the  vicious 
propensity  of  the  horse,  but  he  also  knew  that  defendant 
kept  him  muzzled.  He  came  suddenly  on  the  animal,  and 
instantly  turned  from  the  walk  to  pass  him.  He  had  a  right  to* 
presume  that  the  horse  standing  there  was  muzzled.  In  fact 
he  did  not  see  the  horse  until  he  came  up  to  him  and  wa» 
bitten  in  the  act  of  passing.  He  was  in  no  attitude  to  the 
animal  from  which  any  negligence  could  be  imputed  to  him. 
He  did  not  court  the  danger  or  rashly  expose  himself  to 
injury.  In  Smith  agt.  Pelah  (2  Strange,  1264),  the  chief 
justice  ruled,  "that  if  a  dog  has  once  bitten  a  man,  and  the 
owner  having  notice  thereof,  keeps  the  dog,  and  lets  him  go 
about  or  lie  at  his  door,  an  action  will  lie  against  him  at  the 
suit  of  a  person  who  is  bit,  though  it  happened  by  such  per- 
son treading  on  the  dog's  toe. 
Judgment  affirmed. 

Vox,.  XXXVI.  17 
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U.  S.  SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  THK 
NATIONAL  BROADWAY  BANK  agt.  DONNELLY  et  dl.  and 
three  other  cases. 

Certificates  of  indebtedness — issued  by  the  United  States  government  under  the  acts 
of  March  1  and  19.  1862,  and  treasury  notes  issued  by  said  government,  are 
exempted  from  state  taxation. 

The  principle  of  exemption  is  that  states  cannot  control  the  national  government 
within  the  sphere  of  its  constitutional  power,  for  there  it  is  supreme;  and  cannot 
tax  its  obligations  for  payment  of  money  issued  for  purposes  within  that  range  of 
prowers,  because  such  taxation  necessarily  implies  the  assertion  of  the  right  of 
exercise  of  such  control.  ( This  decision  reverses  the  judgment  of  the  court  of  appeal* 
oft/u:  state  of  New  York$n.  these  cases.) 

January  18,  1869- 

THESE  are  appeals  from  judgments  of  the  court  ot  appeals 
of  the  state  of  New  York.  The  facts  of  the  controversy  are 
briefly  as  follows:  On  the  30th  of  April,  1S66,  the  legisla- 
ature  of  New  York  passed  an  act  directing  the  board  of 
supervisors  of  the  country  of  New  York  to  refund  to  any 
bank  such  an  amount  of  taxes  paid  in  1863  and  1864  as  was 
imposed  or  levied  in  respect  to  any  portion  of  capital  stock 
invested  in  securities  of  the  United  States  by  law  exempt 
from  taxation,  and  for  this  purpose  to  cause  to  be,  issued 
county  bonds  for  the  amount  of  such  claims,  after  they  had 
been  audited  and  allowed  by  the  board  and  approved  by  the 
mayor  and  corporation  counsel.  The  claims  of  such  charac- 
ter were  audited  and  allowed  and  approved,  as  required;  but 
subsequently  the  objection  was  raised  that  such  portion  of 
the  capital  stock  of  the  banks  taxed  as  was  invested  it  certifi- 
cates of  indebtedness  issued  under  the  acts  of  March  1  and  19, 
1862,  or  in  treasury  notes  of  the  government,  were  not 
exempt  from  state  taxation,  because  such  certificates  of  in- 
debtedness und  United  States  notes  were  not  ''securities  of 
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the  United  States."  This  question  was  taken  into  the  state 
courts  and  finally  went  to  the  court  of  appeals,  where  it  was 
held  that  the  certificates  and  notes  in  question  were  not 
exempt.  From  that  decision  appeal  was  taken  to  this 
court. 

Mr.  Chief  Justice  CHASE  delivered  the  opinion  of  the 
court :  It  is  clear  that  these  notes  and  certificates  are  obli- 
gations of  the  United  States.  There  is  no  solid  distinction 
between  certificates  of  indebtedness  issued  for  money  bor- 
rowed and  certificates  given  directly  to  creditors  in  payment 
of  their  demands;  and  such  certificates  issued  as  a  means  of 
executing  constitutional  powers  of  the  government,  other 
than  of  borrowing  money,  are  as  much  beyond  the  control 
and  limitation  by  the  states  through  taxation,  as  bonds  or 
other  obligations  issued  for  loans  of  money.  The  principle 
of  exemption  is  that  the  states  cannot  control  the  national 
government  within  the  sphere  of  its  constitutional  power, 
for  there  it  is  supreme,  and  cannot  tax  its  obligations  for 
payment  of  money  issued  for  purposes  within  that  range  of 
powers,  because  such  taxation  necessarily  implies  the  asser- 
tion of  the  right  of  exercise  of  such  control.  The  certificates 
of  indebtedness  in  these  cases  are  completely  within  the  pro- 
tection of  this  principle.  The  public  history  of  the  country 
and  the  acts  of  congress  show  that  they  were  issued  to  cred- 
itors for  supplies  necessary  to  the  government  in  carrying 
on  the  recent  war  for  the  preservation  of  the  country.  They 
were  received  instead  of  money  at  a  time  when  full  money 
payment  for  supplies  was  impossible,  and  are  as  much  beyond 
the  taxing  power  of  the  states  as  the  operations  themselves 
in  furtherance  of  which  they  were  issued.  As  to  the  treas- 
ury notes,  the  question  involved  in  the  case  of  the  Bank  of 
New  York,  they  bind  the  national  faith,  and  are,  therefore, 
strictly  securities.  They  secure  to  the  holders  the  payment 
stipulated  by  the  pledge  of  the  national  faith,  the  only  ulti- 
mate security  of  all  national  obligations,  whatever  form  they 
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may  assume.  The  conclusion  is  that  the  notes  are  exempt, 
and  that  in  respect  to  both  the  notes  and  certificates  the 
judgment  of  the  court  of  appeals  must  be  reversed. 


SUPREME   COURT. 
ELIZA  MALONEY  agt.  JOHN  HORAN. 

A  xidow  la  not  entitled  to  dmoer  in  lands  of  which  she,  with  her  husband,  had  exe- 
cnted  and  delivered,  a  deed  to  a  grantee,  although  such  deed  had  been  subse- 
quently declared  fraudulent  and  void  as  to  her  husband's  creditors. 

Second  District,  General  Term,  December,  1868. 

Before  LOTT,  GILBERT,  BARNARD  and  TAPPEN,  Justices. 

THE  appellant,  as  the  widow  of  Patrick  Maloney,  deceased, 
brings  this  action  to  recover  her  dower  interest  in  certain 
real  estate  situate  at  Hunter's  Point,  Queens  county. 

The  facts  are  briefly  these : 

Patrick  Maloney,  being  the  owner  of  the  premises  described 
in  the  complaint,  on  the  llth  of  November,  1864,  conveyed 
the  premises  to  his  brother,  Michael  Maloney,  for  the  nominal 
consideration  of  $]. 

The  plaintiff,  Eliza  Maloney,  joined  in  this  conveyance  and 
released  her  dower  j  and  on  the  28th  of  December,  1864, 
Michael  Maloney  conveyed  the  premises  in  fee  to  the 
plaintiff. 

Both  of  these  conveyances  were  duly  acknowledged  and 
recorded  in  the  office  of  the  clerk  of  Queens  county. 

In  March,  1S65,  judgment  was  recovered  against  Patrick 
Maloney  for  $1,946  14-100. 

Subsequently,  upon  proceedings  supplementary  to  execu- 
tion, a  receiver  of  the  property,  &c.,  of  Patrick  Maloney  was 
appointed. 
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On  the  10th  of  April,  1865,  the  receiver  brought  an  action 
in  the  supreme  court  against  Patrick  Maloney,  Eliza  Maloney 
and  Michael  Maloney,  for  the  purpose  of  having  the  above 
mentioned  conveyances  set  aside  and  declared  fraudulent  and 
void  as  to  creditors  of  Patrick  Maloney.  All  of  the  defend- 
ants appeared  and  answered  the  complaint.  The  issues  so 
joined  were  tried,  and  judgment  was,  on  the  17th  ofNovem- 
der,  1865,  rendered,  declaring  that  the  conveyances  were 
void,  as  having  been  made  to  hinder  and  defraud  creditors; 
and  directed  the  premises  to  be  sold  ;  and  further  ordered 
that  any  of  the  parties  who  should  be  in  possession  deliver 
possession  thereof  to  the  purchaser. 

Under  this  order,  the  receiver  sold  the  premises  to  John 
J.  Conklin  for  $6,100,  subject  to  a  mortgage  of  $750,  and 
Conklin  assigned  his  bid  to  the  defendant  Horan 

On  the  morning  of  the  sale,  and  prior  to  the  property  being 
offered  for  sale,  the  plaintiff  called  at  Koran's  place  of  busi- 
ness and  asked  him  to  attend  and  bid,  informing  him  that  she 
had  no  claim  upon  the  property.  Conklin,  the  purchaser, 
was  present  at  this  time.  The  plaintiff,  Horan  and  Conklin 
attended  the  sale,  and  were  present  when  the  terms  of  sale 
were  read,  by  which  it  was  stated  that  the  premises  would 
be  sold  subject  to  the  $750  mortgage. 

The  report  of  sale  having  been  confirmed,  the  receiver,  on 
the  3 1st  of  July,  1S67,  conveyed  the  premises  to  John 
Horan. 

The  price  paid  was  the  full  value  of  the  premises  at  the 
time  of  sale. 

BARRETT  &  BRINSMAUE,  attorneys,  and 

AMASA  A.  REDFIELD,  counsel  for  plaintiff ,  appellant. 

1.  It  has  been  said  that  the  right  that  a  dowress  has  to  her  dower  is  not  only 
a  legal  right,  and  so  adjudged  in  law.  but  she  has  also  a  moral  right  to  be  provided 
for,  and  have  a  maintenance  and  sustenance  out  of  her  husband's  estate  to  live  upon. 
Bhe  is  therefore,  in,  the  care  of  the  law,  and  a  favorite  of  the  (aw.  And  upon  this 
moral  law  is  the  law  of  England  founded  as  to  the  right  of  dower.  (1  Shrry,  E$ 
Jur.  §  629.) 

"  Her  estate  is  favored  in  the  law,  and  proceedings  having  in  view  its  enforce- 
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ment  or  establishment,  should  be  encouraged  rather  than  defeated."     (In,  it  Sip- 

perly,  44  Barb.  370.) 

2.  It  is  the  rule  of  the  common  law,  and  is  incorporated  in  the  statutes  of  this 
state,  that  nothing  that  the  husband  can  do — no  act,  deed  or  conveyance  of  his,  or 

judgment  or  decree  confessed  by  or  recovered  against  him,  shall  prejudice  the  wife's 
right  to  her  dower.     (Denton.  agt.  Manny,  8  Barb.  618;  1  Rev.  Stat.  742,  $  16.) 

II.  A  release  of  dower  can  operate  only  as  a  release.     If  must  accompany  the  con- 
reyauce  of  another,  and  ceases  to  operate  with  that.     It  cannot  operate  as  the  trans- 
fer of  an  independent  estate.     If  the  principal  instrument  (the  deed  or  the  mortgage 
as  the  case  may  be)  is  cancelled,  or  never  takes  effect,  or  ceases  to  operate,  the 
release  of  dower  falls  with  it.     The   right  of  dower  revives.     (Halstead  agt.  Eld- 
ndge,  2  ffalst.  392 ;  Douglas  agt.  McCoy,  5  Ohio  R.  527  ;   Powell  agt.  Morison,  Ac. 
Mfg.  Co.,  3  Mason,  347  ;  Hall  agt.  Savage,  4  id.  273;    Barker  agt.  Parker,  17  Mast. 
56,  and  cotes  cited  below.) 

2.  In  this  case  the  deed,  in  which  and  by  which  she  released  her  dower,  was  by 
a  competent  tribunal  declared  void.  It  then  instantly  ceased  to  operate.  The  estate 
upon  which  the  release  was  designed  to  operate  was  defeated ;  the  grantee  could 
claim  nothing,  and  iu  the  absence  of  fraud  on  her  part,  her  right  of  dower  was 
restored. 

In  Summers  agt.  Babb  (13  III.  483),  the  creditors  of  the  grantor  avoided  the  con- 
veyance of  the  husband  and  wife,  and  it  was  held  that  thereby  the  estate  upon 
which  the  release  of  dower  was  designed  to  operate  was  defeated.  Hence  the  widow 
should  be  restored  to  her  right  of  dower. 

"This  question."  says  the  court  in  this  case,  "was  in  principle  settled  in  Blair 
agt.  'Harrison  ( 11  ///.  384).  In  that  case  the  lands  of  Harrison  were  sold  on  execu- 
tion. Subsequently  and  before  the  time  for  redemption  had  expired,  Harrison  and 
his  wife  conveyed  the  tame  lands  by  way  of  mortgage.  The  premises  were  not 
redeemed  and  the  purchaser  obtained  a  sheriff's  deed.  Harrison  afterwards  died, 
and  his  widow  claimed  dower  in  the  lands.  The  court  decided  that  her  right  to 
dower  was  not  barred  by  the  execution  of  the  mortgage,  because  the  estate  mort- 
gaged was  extinguished  by  the  failure  to  redeem  from  the  prior  sale,  aud  the  mort- 
gage could  not  operate  upon  the  contingent  right  of  dower  alone." 

In  Stinson  agt.  Summers  (9  Mass.  143),  it  was  decided,  that  where  a  wife  releases 
her  claim  of  dower  by  joining  her  husband  in  a  conveyance,  and  the  purchaser 
recovers  damages  of  the  husband  for  breach  of  covenant  of  title,  the  release  of  the 
dower  then  becomea  void  and  does  not  bar  her  right  of  dower  after  her  husband's 
death.  The  reason  is  that  by  defeating  the  estate  upon  which  the  release  of  dower 
was  intended  to  operate,  the  purchaser  can  claim  nothing  by  his  deed. 

III.  The  plaintiff  further  claims  that  she  is  not  estopped  from  claiming  her  dower, 
by  reason  of  her  having  joined    in  the  fraudulent   conveyance  of  her  husband, 
because — 

1.  The  defendant  is  a  stranger  to  the  release.  He  is  a  third  party  with  notice. 
He  can  derive  no  advantage  from  it.  As  against  him  she  is  not  estopped,  for  by  the 
well  known  maxim,  estoppels  must  be  mutual  and  reciprocal.  A  release  of  dower  is 
binding  only  as  against  the  releasee  and  his  privies.  (Littlefreed  agt.  Crocker,  30 
2fe.  192;  Harriman  aift.  Gray,  49  id.  537;  Pixley  agt.  Bennett,  11  Mass.  298;  Blain 
agt.  Harrison,  11  III.  384;  Robinson,  agt.  Bates,  3  Mel.  40 ;  Taylor  agt.  Fowler,  18 
Ohio,  567;  Woodward  agt.  Paige,  5  id. ,  St.  70  ;  Ketzmiller  agt.  Van  Reiussdaer,  10 
id.  63 ;  Summers  agt.  Babb,  13  Til.  483 ;  Gore  agt.  Gather,  23  id.  f>34  ;  Hari-ison,  agt. 
Eldridge,  2  Haiti.  392;  Richard  agt.  Talbird,  Rice,  Eq.,  So.  C.  158;  Pierson  agt. 
Williams,  23  Mist.  64  ;  Randolph  agt.  Doss,  3  How.,  Miss.  205 ;  Gray  agt.  McCune, 
23  Pa.  St.  447,  451.) 
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'2.  la  the  defendant  a  privy  to  this  void  deed,  or  to  the  plaintiff's  release?  Ho 
derives  no  title  from  the  plaintiff  nor  tLe  fraudulent  grantee.  On  the  contrary,  ha 
holds  iu  direct  opposition  to  them.  His  title  is  predicated  ou  the  absolute  nullity  of 
that  deed  and  release.  He  is  not  in  any  way  a  privy  to  it. 

(a.)  In  Kitzmillfr  agt.  Renstelaer  (10  Ohio,  St.  63),  the  husband  and  wife  after 
recovery  of  judgment  against  the  husband,  and  while  it  was  a  lien  upon  his  lands, 
joined  in  a  conveyance  containing  full  covenants  of  warranty  and  a  release  of  dower, 
and  the  grantee  entered  and  occupied  under  the  deed,  but  was  afterwards  evicted  by 
a  purchaser  at  sheriff's  sale  under  the  judgment;  it  was  held  that  the  latter  could  not 
make  the  conveyance  and  release  available  for,  his  protection  against  the  claim  of 
dower,  either  as  a  grant  or  as  an  estoppel. 

(6.)  In  Taylor  agt.  Fowler  (18  Ohio,  567),  where  lands  had  been  mortgaged  to 
secure  the  payment  of  a  debt,  the  wife  having  joined  in  the  mortgage  and  subse- 
quently the  lands  were  sold  under  a  judgment  against  the  husband,  at  the  suit  of  a 
stranger  to  the  mortgage,  it  was  held  that  as  against  the  purchaser  at  such  sale,  the 
wife  was  not  divested  of  her  dower. 

(c.)  In  Harrison  agt.  Eldridgc  (2  Halst.  392),  a  case  quite  parallel  with  the  above, 
it  was  held  that  the  purchaser  under  such  a  judgment  cannot  be  said  to  be  in  privity 
with  the  mortgage,  and  therefore  is  not  protected  against  dower. 

(d.)  Upon  the  same  principle  it  was  decided  in  Gore  agt.  Gather  (23  III.  634),  that 
on  a  sale  of  lands  for  the  satisfaction  of  a  mechanics'  lien  subsisting  at  the  date  of  a- 
deed  executed  by  husband  and  wife  the  purchaser  takes  the  premises  subject  to 
dower. 

(e.)  Robinson,  agt.  Bates  (3  Met.  40),  is  a  case  precisely  parallel  with  the  one  at 
the  bar.  The  wife  joined  her  husband  in  a  conveyance  of  land,  relinquishing  to  the 
tfrantee  her  right  of  dower.  Afterwards  and  during  the  husband's  life,  one  of  the 
husband's  creditors  levied  an  execution  on  the  land  and  recovered  it  in  a  real  action 
against  the  grantee  on  the  ground  that  the  conveyance  was  fraudulent  and  void  as 
against  creditors.  Upon  the  death  of  the  husband  proceedings  were  instituted  by  th» 
widow  for  dower,  and  the  precise  question  here  arose.  The  court  decided  that  she 
was  not  barred  and  might  recover  her  dower  of  such  creditor  or  of  his  assigns. 

3.  But  admit,  if  it  is  consistent  with  common  reason  to  do  so,  that  the  defendant  is 
in  some  way  a  privy  to  the  fraudulent  deed.  Yet  the  widow  is  not  estopped.  Thia 
deed  was  adjudged  void  on  the  sole  ground  of  an  intent  on  the  part  of  her  husband 
to  thereby  hinder,  delay  and  defraud  his  creditors.  There  is  not  a  suspicion  that  the 
wife  was  a  party  to  this  fraud.  She  could  not  have  been  a  party  to  it,  for  the  suffi- 
cient reason  that  by  her  release  she  placed  nothing  beyond  the  reach  of  creditors,  t» 
which  they  were  entitled,  or  could  obtain  by  any  process  of  law.  She  is  not  a  fraud- 
ulent grantor. 

(a.)  The  case  of  Winship  agt.  Lamberton,  referred  to  in  Woodworth  agt.  Paige  (5 
Ohio  Stal.  70),  is  in  point.  In  that  case  lands  had  been  conveyed  without  consider- 
tion,  and  in  fraud  of  the  creditors  of  the  husband.  Judgment  having  been  after- 
wards recovered  against  the  husband,  and  execution  levied,  the  lands  were  sold  and 
conveyed  by  the  sheriff.  The  purchasers  at  the  sheriff's  sale  brought  ejectment 
against  the  fraudulent  grantees,  and  recovered  on  the  ground  of  the  fraud  in  the  con- 
veyance. On  a  bill  filed  to  quit  their  title,  the  question  of  the  right  of  dower  of  the 
widow  of  the  fraudulent  grantor  arose,  and  it  was  held  that  she  was  entitled  to  it. 

The  decision  in  thia  case  is  referred  to  by  the  same  court  in  the  following  terms  in 
Woodworth  agt.  Paige  (supra) : 

"  First.  The  defendant's  title  was  derived  from  a  sale  on  a  judgment  and  execu- 
tion against  the  husband  alone.  He  was  not,  therefore,  in  privity  with  the  wife, 
He  derived  no  title  under  the  fraudulent  deed,  but  held  in  direct  opposition  to  it 
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The  case  fell,  therefore,  within  the  principle  often  held,  that  a  release  of  dower  is 
•binding  only  as  against  the  releasee  and  his  privies,  and  that  a  mere  stranger  can- 
not avail  himself  of  it. 

"Secondly.  The  fraudulent  deed  had  been  declared  to  be  void  and  set  aside  on  a 
bill  tiled  by  the  purchasers  upon  the  execution,  under  whom  the  defendant  claimed  ; 
and  we  were  of  the  opinion  that  the  defendant  could  not  set  up  this  deed,  thin 
annulled,  to  defeat  the  willow's  claim  to  dower.  It  is  true  that  it  was  con  tended 
for  the  defendant,  that  inasmuch  as  the  decree  required  the  fraudulent  grantees  to 
release  to  the  complainants  in  the  bill,  the  defendant,  who  held  under  those  com- 
plainants, was  in  privity  with  these  grantees ;  but  we  thought  that  that  provision 
of  the  decree  was  only  meant  to  quiet  the  title  against  the  deed,  which  by  the  same 
decree  was  declared  to  be  void,  and  not  for  a  transfer  of  an  independent,  substantial 
title,  and  that  therefore  there  was  no  privity." 

This  doctrine  was  approved  in  Woodwortk  agt.  Paige  (supra),  and  Miller  agt.  Wil- 
ton, (15  Ohio  Slat.  108,  117), 

(6.)  In  the  case  of  Wowhoorth  agt.  Paige,  the  conveyance  was  not  set  aside,  and 
the  question  was  whether  a  wife  who  joins  her  husband  in  a  deed  made  without  any 
consideration,  and  to  defraud  her  husband's  creditors,  is  thereby  estopped  to  claim 
dower  against  a  purchaser  for  a  valuable  consideration-  from  the  fraudulent  grantee. 
In  this  case  a  distinction  was  made  between  a  deed  of  husband  and  wife _;'//•  a  valu- 
able consideration,  invalid  only  by  reason  of  the  intent  to  defraud  creditors  •(in  which 
ease  it  might  be  held  that  she  ought  to  be  barred  of  her  dower  as  against  the  grantee 
and  his  privies),  and  a  deed  where  there  is  no  consideration  to  uphold  the  deed,  and 
it  can  only  be  upheld  by  the  application  of  the  doctrine  that  as  between  the  fraudu- 
lent grantor  and  grantee,  the  hitter's  title  is  good. 

"For  why, '  asks  the  court,  ''is. the  deed  fraudulent?  And  why  is  it  that  the  title 
of  the  grantee  who  has  paid  no  consideration,  is  nevertheless  pood  ?"  It  is  fraudu- 
le'it  simply  because  it  is  an  attempt  to  place  the  property  beyond  the  reach  of  the 
husband's  creditors,  and  the  title  of  the  grantee  is  good.  Except  as  against  the 
ereditors,  simply  because  no  court  will  aid  a  party  to  avoid  his  executed  contract, 
made  for  a  fraudulent  purpose.  Sat  so  far  as  the  wife  if  concerned,  she  places  nothing 
beyond  the  reach  of  the  creditors  to  which  they  are  entitled.  It  is  the  husband's  estate 
alone,  and  not  her  dower  right  that  is  liable  for  his  debts,  and  that  estate  he  can  con- 
vey without  her  joining  in  the  deed.  Her  execution  of  the  deed  adds  nothing  to  its 
efficacy  so  far  as  his  estate  is  concerned,  it  simply  releases  her  dower,  which  the 
creditors  have  no  right  to  touch.  How  then  can  she  be  said  to  be  a  fraudulent 
grantor?  Whom  does  she  defraud,  either  by  the  deed  or  by  avoiding  it  so  far  us  to 
elaim  dower?  Not  the  creditors,  for  they  had  no  right  to  her  dower.  Not  the 
grantee,  for  he  paid  no  consideration  for  the  conveyance.  Not  a  purchaser,  with 
notice  from  the  grantee,  for  such  purchaser  ia  in  no  better  condition  than  the  grantee 
himself.  How  then  can  it  properly  be  said  that  the  deed  is  her  executed  fraudulent 
eoutract  or  conveyance,  against  which  she  ought  not  to  be  relieved,  when  its  exe- 
cution does  not  and  cannot  defraud  anybody  ?  And  what  wisdom  or  justice  ie  there 
in  visiting  women,  who  know  so  little  of  the  faw,  and  who  are  so  dependent  upon, 
and  so  much  under  the  control  of  their  husbands,  with  the  extreme  penalty  of  a  for- 
feiture of  their  dower,  upon  the  ground  that  they  have  attempted  to  defraud  their 
husband's  creditors,  when  in  fact  they  have  released  nothing  to  which  creditors  are 
entitled,  done  nothing  of  which  they  have  a  right  to  complain." 

IV.  1  am  unable  to  find  any  case  in  this  or  any  other  state,  which  on  a  close 
examination  will  be  found  to  conflict  with  the  principles  established  as  the  law  in 
the  foregoing  cases. 
1.  The  head  note  of  the  case  of  Manhattan  Co.  agt  Evertson  (6  Paige,  457),  states 
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a  contrary  doctrine,  and  a  doctrine,  too,  entirely  contrary  to  that  adjudged  by  the 
court  in  that  case.  That  case  was  this :  One  Evertson,  being  in  embarrassed  cir- 
cumstances, conveyed  certain  real  estate  to  his  son,  his  wife  uniting  in  the  deed. 
The  son  executed  back  a  declaration  of  trust  to  sell  the  property,  pay  the  encumbrances 
and  then  pay  to  one  Enrol  $1,500.  After  a  foreclosure  and  sale  of  the  premises  on 
an  application  for  a  distributon  of  the  surplus  moneys,  the  widow  of  Evertson  (he 
having  in  the  meantime  died)  claimed  her  thirds  out  of  the  surplus.  The  Vice- 
Chancellor  refused  to  allow  her  dower  and  the  Chancellor  sustained  his  decision. 
But  the  facts  of  this  case  and  the  ground  upon  which  the  decision  was  placed  are 
e8Beiiti;illy  different  from  those  cited  above  and  from  the  one  at  the  bar. 

It  is  trufi  that  no  consideration  was  paid  by  the  grantee  in  that  case,  but  the  con- 
veyance was  made  upon  certain  trusts  duly  specified  in  writing,  which  were  pro- 
nounced fair  and  honest  by  the  Vice-Chancellor,  and  to  the  extent  of  which  the 
deeds  were  sustained  by  both  him  and  the  Chancellor.  As  against  the  grantors 
therefore,  and,  to  the  extent  of  those  trusts,  as  against  subsequent  incumbrancers  ; 
also,  the  grantee  was  lawfully  invested  with  the  legal  title  for  a  proper  purpose. 
The  only  interest,  if  any  remaining  in  the  husband,  was  a  resulting  trust,  and  as  this 
was  a  new  equity,  of  which  (before  the  Rev.  Stat.)  the  widow  was  not  endowable, 
it  followed  that  she  was  not  entitled  to  dower  in  the  surplus  arising  from  the  sale 
of  the  lauds.  The  difference  between  a  case  of  this  character  and  one  where  the 
conveyance  was  for  the  sole  and  only  purpose  of  defeating  creditors,  and  is  without 
any  consideration  whatever,  is  clearly  and  distinctly  marked.  (See  1  Scribner  on 
Dower,  617,  $  9.) 

2.  The  only  other  case  is  a  case  in  the  New  York  superior  court,  Meyer  agt.  Mohr 
(1  Robertson,  333),  iu  which  on  setting  aside  a  conveyance  made  by  husband  and 
wife  as  being  void  as  against  creditors,  the  referee  decreed  that  the  husband  and  wife 
should  join  in  a  new  conveyance  to  a  receiver  for  the  benefit  of  creditors.    This  part 
of  the  decree  does  not  appear  to  have  been  argued,  and  the  court  affirmed  that  part 
of  the  report  by  a  paragrapn.  evidently  without  much  consideration.      But  it  does 
not  appear  in  the  case,  but  that  the  wife  was  a  party  to  the  fraud    And  also  it  may 
be  that  the  decree  was  so  made  as  to  quiet  the  title  as  against  the  fraudulent  deed, 
which  by  the  same  decree  was  declared  void.    The  widow  might  still  claim  her 
dower. 

3.  The  principle  contended  for  is  at  the  foundation  of  the  case  of  Wisvjall  agt.  Hall 
(3  Pa-ige,  313),  where  it  was  held,  that  the  wife  is  not  affected  by  the  fraudulent  acts 
of  the  husband  in  consummating  his  contracts  of  sale,  although  she  unites  with  him 
in  a  conveyance  of  the  lands.    Thus  in  tnis  case,  a  vendor  of  a  lot  of  land  secretly 
intende'd  to  sell  only  a  part  of  a  lot,  but  made  the  vendee  to  understand  that  he  was 
buying  the  whole  of  it,  and  only  a  part  of  the  lot  was  included  in  the  deed,  for 
which  the  vendee  paid  the  vendor  the  entire  consideration  intended  by  him  to  be 
given  for  the  whole  lot.    The  court  compelled  the  vendor  to  execute  to  the  vendee 
a  conveyance  of  the  whole.    But  the  wife  not  being  privy  to  the  fraud  attempted  to 
be  practiced  upon  the  purchaser,  although  she  had  joined  in  the  deed,  the  court 
refused  to  compel  her  to  join  in  the  new  conveyance. 

V.  Some  intimation  was  made  at  the  trial,  that  the  facts  found  in  paragraph  eight 
of  the  findings,  created  an  equitable  estoppel  against  the  plaintiff's  claim  for  dower. 

1  It  is  only  necessary  on  this  head  to  remark  that  there  was  no  proof,  and  is  no 
finding,  that  she  intended  to  mislead.  This  is  necessary.  (Lawrence  agt.  Brown,  5 
W.  T.  R.  394 ;  Chantcmque  Co.  Bank  agt.  White,  6  Id.  236 ;  Jewett  agt.  Miller,  10 
N.  T.  R.  402.) 

Non  comtat,  but  she  requested  Horan  to- purchase,  because  he  was  her  friend  and 
she  could  buy  her  homestead  back  from  him  on  better  terms  than  she  could  get  from 
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a  stranger.  And,  indeed,  the  pluiutitf  swore  on  the  trial  that  this  was  the  object  of 
her  request. 

12.  The  defendant  was  not  misled.  There  was  no  proof,  and  is  no  finding  that  he 
placed  nny  reliance  upon  her  stateuienU.  What  man  of  ordinary  capacity  in  buying 
a  piece  of  real  property  relies  upon  the  statements  of  a  woman  as  to  the  title  ?  He 
kn*)W  that  she  was  Maloney's  "widow. 

3.  He  did  not  act  upon  her  statements.  Another  man  bought  the  property  at  the 
public  sale.  Only  ten  per  cent  was  paid  down.  Afterwards  Horan  bought  the  bid, 
having  in  the  meantime  ample  opportunity  to  search  the  title  through  a  lawyer,  as 
indeed  he  did,  as  testified  to  on  the  trial. 

VI.  If  this  plaintiff  is  turned  out  of  court,  and  deprived  of  "that  moral  and  legal 
right  of  dower,"  are  "  her  proceedings,  having  in  view  its  enforcement,  encour- 
aged f" 

Is  she  any  longer  "  in  the  cure  of  the  law  and  the  favorite  of  the  law  f "  She  is 
rather  its  victim  ;  and  the  principles  of  law  which  she  had  supposed  to  be  the  sure 
protection  and  for  the  weakness  of  her  sex,  are  become  the  instruments  of  her 
impoverishment. 

ARMSTRONG  &  FOSDICK,  attorneys,  and 

JOHN  J.  ARMSTRONG,  counsel  for  defendant,  respondent. 

First.  The  plaintiff,  Eliza  Malouey,  having  been  a  party  to  the  conveyance  to 
Michael  Maloney,  her  right  of  dower  to  the  premises  in  question  was  extinguished, 
although  the  conveyance  waa  subsequently  declared  fraudulent  and  void  as  to  cred- 
itors. As  against  herself  and  husband  the  deed  would  remain  a  bar.  (Den  agt. 
Johnson,  3  Harrison,  N.  J.  87 ;  Manhattan  Co.  agt.  Evertson,  6  Paige,  457 ;  Meyer 
agt.  Mohr,  1  Robertson,  333.) 

The  plaintiff  having  joined  with  her  husband,  with  the  intent  to  defraud  his  cred- 
itors, and  this  object  having  been  frustrated  the  court  will  not  now  allow  her  to 
commit  another  fraud  by  a  repudiation  of  her  own  deed.  As  waa  well  said  by  the 
court,  in  1st  Robertson,  she  having  united  in  the  fraudulent  deed,  "  she  thereby 
divested  herself  of  her  inchoate  right  of  dower,  and  must  abide  the  consequences." 

The  following  cases  also  sustain  the  principle  upon  which  the  decision  of  Justice 
TAPPEN  is  based:  (Osborne  agt.  Moss,  7  John.  161 ;  Jackson  agt.  Garnsey,  16  Id. 
189 ;  1  Story's  Eq.  Jur.,  Redfield's  Notes,  $  371.) 

Second.  It  is  submitted  that  the  order  of  the  court  under  which  the  premises  were 
sold,  having  directed  a  sale  of  the  premises  (without  reserving  or  excepting  any 
right  or  interest  of  Mrs.  Maloney)  she  (being  a  party  to  it),  is  concluded  by  the 
decree,  and  is  barred  from  claiming  dower  in  the  land,  as  against  the  purchaser 
under  that  decree,  This  decree  is  conclusive  upon  the  parties  to  it,  not  only  as  to 
the  matter  actually  determinded,  but  as  to  every  matter  which  the  parties  might 
have  litigated  and  have  had  decided  as  incident  to  the  subjet  matter  of  the  litigation 
or  coming  within  the  purview  of  the  action,  whether  as  matters  of  claim  or  defense. 
(Harris  agt.  Harris,  36  Barb.  88;  Hayes  agt.  Reeve,  3t  Id.  151 ;  Gardiner  agt.  Mills, 
5  Gill.  94.) 

Especially  should  this  be  so  when  it  appears  that  the  receiver  sold  the  premises 
without  making  any  reservation  of  dower,  and  that  the  sale  was  duly  confirmed. 
Mrs.  Maloney,  being  a  party  to  the  action,  is  concluded  by  the  order  of  confirmation, 
as  well  as  the  original  decree. 

Third.  Mrs.  Maloney,  on  the  day  of  sale,  requested  Mr.  Horan  to  attend  and  bid, 
averring  that  she  had  no  right  or  interest  in  the  property.  She  was  present  and 
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heard  the  terms  of  sale  read,  ill  which  it  was  stated  that  the  premises  would  be  sold 
subject  to  the  mortagage  to  the  trustees  of  Union  College,  and  did  not  make  a  claim 
of  any  right  or  interest  in  the  premises.  Under  these  circumstances,  the  premises 
were  sold  and  a  full  price  paid  therefor.  We  think  she  is  estopped  from  setting  up 
her  claim  to  dower.  These  equestionsof  estoppel  are  not  in  general  controlled  by  tech- 
nical rules,  but  are  usually  determined  upon  principles  of  equity  and  good  conscience; 
the  rule  being  that  when  a  party  procures  or  even  acquiesces  in  the  disposition  of 
his  property  by  another,  under  color  of  title,  he  shall  be  bound  by  such  disposition. 
(Smiley  agt.  Wright,  2  Ohio,  506 ;  Ellis  agt.  Diddy,  1  Carter,  561 ;  Tilton  agt.  Nel- 
ton,  27  Barb.  595  ;  Wocd  agt,  Seely,  32  JV.  T.  R.  104.) 

This  estoppel  attaches  itself  to  the  land,  and  can  be  asserted  in  behalf  of  the 
grantee  of  the  immediate  purchaser.  ( Wood  agt.  Seely,  32  N.  Y.  R.,  supra,  and 
cases  cited  by  DENIO,  J.) 

The  whole  conduct  of  Mrs.  Maloney  shows  not  only  that  she  was  a  pary  to  the 
effort  of  her  husband  to  defraud  his  creditors,  but  that  she  now  seeks,  after  inducing 
Mr.  Horan  to  pay  a  full  price  for  the  land,  upon  a  belief  that  she  had  no  interest  in 
the  property,  to  commit  a  fraud  upon  him  by  means  of  this  action  for  dower.  It  is 
not  until  after  the  deed  is  delivered,  and  the  full  purchase  money  paid,  that  she 
presents  her  claim. 

Her  claim  for  dower  should  be  against  the  surplus  money,  and  not  against  the  land 
sold  to  the  defendant  Horan. 

Fourth.  The  exception  taken  should  be  overruled,  and  the  judgment  appealed  from 
affirmed,  with  costs. 

By  the  court,  GILBERT,  J.  The  legal  effect  of  a  wife's 
uniting  with  her  husband  in  a  conveyance  of  his  lands,  is  to 
release  her  dower.  Before  admeasurement  she  has  no  inter- 
est or  estate  in  the  lauds,  and  her  deed  operates  not  as  a 
grant,  but  as  an  estoppel.  (Green  agt.  Putnam,  I  Sari). 
500 ;  Moore  agt.  Mayor,  <&c.,  4  Seld.  110.) 

When  the  deed  of  the  husband  has  been  avoided  at  the 
suit  of  creditors,  on  the  ground,  that  it  was  made  with  intent 
to  hinder,  delay  or  defraud  them,  there  remains  an  estate  in 
the  fraudulent  grantee,  which  is  sufficient  to  support  or  feed 
this  estoppel,  for  the  fraudulent  deed  is  good  and  effectual 
as  between  the  parties  to  it.  A  payment,  by  the  fraudulent 
grantee  or  grantor,  to  the  creditors,  of  their  debts,  would 
extinguish  the  same,  and  render  his  title  valid.  The  relation 
of  the  creditors  to  the  property,  is  analogous  to  that  of  cestui 
que  trusts,  in  a  trust  resulting  under  the  statute  of  uses  and 
trusts.  (IE.  8.  728,  §  52  ;  Garfield  agt.  HatmaJcer,  15  N. 
Y.  E.  483.)  Whatever  consequence  may  result  from  pro- 
ceedings by  the  creditors  in  invitum  for  the  enforcement  of 
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their  remedy  upon  the  estate  fraudulently  conveyed,  is  attrib- 
utable to  the  statute,  which,  in  conjunction  with  the  decree, 
acts  directly  upon  such  estate,  and  divests  so  much  thereof 
only,  as  may  be  necessary  to  obtain  satisfaction  of  the  claims 
of  creditors ;  and  the  wife's  dower  in  that  part  of  the  estate 
so  divested  will  be  as  effectually  barred,  as  in  the  part  which 
may  remain  vested  in  the  fraudulent  grantee.  There  cannot 
in  the  nature  of  the  case  be  any  severance.  And  so,  if  the 
whole  estate  be  taken  away ;  because  this  results  from  the 
enforcement  of  the  remedy,  and  not  because  the  fraudulent 
deed  conveyed  nothing  to  the  grantee.  (See  Manhattan  Co. 
agt.  Evertson,  6  Paige,  457 ;  Meyer  agt.  Mohr,  1  Kobt.  333 , 
Den  agt.  Johnson,  3  Harris.  87.)  The  contrary  doctrine 
has  been  held  in  some  of  our  sister  states,  but  upon  grounds 
which  are  not  satisfactory  to  us.  (Robinson  agt.  Sates,  3 
Met.  40  ;  Woodworth  agt.  Paige,  5  Ohio  State.  70 ;  Miller 
agt.  Wilson,  15  Id.  108 ;  Pierson  agt.  Williams,  23  Miss. 
64.) 

It  appears,  that  the  plaintiff  took  a  conveyance  of  tho 
estate  conveyed  by  her  husband  from  the  fraudulent  grantee, 
and  that  this  was  done  in  furtherance  of  the  original  intent 
to  defraud.  Having  participated  knowingly  and  designedly 
in  this  fraud,  the  court  will  not  help  her  to  undo  the  conse- 
quences of  her  acts,  one  of  which  was  to  accept  a  merger  of 
her  dower  in  the  fee  conveyed  to  her.  As  she  cannot  be 
endowed  of  her  own  lands,  the  taking  of  this  conveyance 
destroyed  the  claim,  if  any,  which  existed  before.  And,  as 
we  have  seen,  the  avoidance  of  such  a  conveyance  by  cred- 
itors, still  leaves  the  estate  effectual  as  to  all  the  estate  con- 
conveyed,  except  that  which  shall  be  divested  for  the  pur- 
pose of  paying  them ;  and  if  this  takes  the  whole  estate,  it 
is  not  because  the  deed  is  absolutely  void,  but  because  the 
statute  authorizes  it,  and  it  is  necessary  to  enforce  the 
decree. 

We  think,  also,  that  the  plaintiff's  statement  to  the  defend- 
ant at  the  sale,  that  she  had  no  claim  upon  the  property,  and 


NEW  YORK  PRACTICE  REPORTS.  269 

Maloney  agt.  Horan. 

her  request  to  him  to  purchase,  on  the  faith  of  which  he 
became  the  purchaser,  and  her  taking  a  lease  from  the  defend- 
ant after  the  purchase,  work  a  perfect  and  effectual  estoppel 
en  pais,  against  any  claim  or  title  in  hostility  to  that  which  the 
defendant  acquired  at  such  sale.  (Daugrey  agt.  Tapping,  4 
Paige,  94 ;  Smiley  agt.  Wright,  2  Ohio,  511 ;  Tilton  agt.  Nel- 
son, 27  Barb.  595  ;  Wood  agt.  Seely,  32  N.  Y.  E.  105.) 

We  are,  therefore,  of  opinion,  that  the  judgment  should 
be  affirmed,  with  costs. 

I  concur,  except  as  to  an  estoppel  en  pais. 

J.  A.  L. 

I  concur.  A.  B.  T. 

BARNARD,  J.  The  deed  from  plaintiff's  husband  in  which 
the  plaintiff  joined  to  his  brother,  and  the  deed  from  this 
brother  to  the  plaintiff,  were  not  absolutely  void.  The  deeds 
were  void  as  against  the  creditors  of  plaintiff's  husband,  but 
as  between  the  parties  to  the  deeds  they  were  valid.  If 
there  had  been  a  surplus  upon  the  sale  by  the  receiver  over 
and  above  the  debts,  as  to  which  the  deeds  were  void,  the 
plaintiff  would  under  her  deed,  have  been  entitled  to  such 
surplus.  The  plaintiff  cannot  claim  in  two  capacities,  under 
the  facts  in  the  case.  By  the  deeds  in  question  she  has 
relinquished  her  dower  and  acquired  a  fee.  No  facts  are 
disclosed,  by  means  of  which  the  plaintiff  is  entitled  to 
repudiate  the  deed  in  which  she  joined  with  •her  husband. 
She  voluntarily  executed  it,  and  if  she  was  not  a  party  to 
any  fraudulent  intent,  still  no  fraud  was  practiced  upon  her. 
It  was  her  husband's  land,  she  joined  with  him  in  the  con- 
veyance; as  between  the  parties  it  passed  the  title.  The  plain- 
tiff's husband  has  acquired  no  title  since.  The  deed  has  been 
declared  void  as  against  creditors.  The  deed  simply  did  not 
pass  the  title  so  that  creditors  were  cut  off;  all  others  were 
and  are. 

I  concur.  J.  A.  L. 

A.  B.  T. 
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UNITED  STATES  DISTRICT  COURT. 
In  Re  JULIUS  L.  ADAMS. 

Each  creditor  has  the  right  to  examine  the  bankrupt  under  section  26  of  the  act; 
bat  such  examinations  are  to  be  regulated  aa  to  time,  manner  and  course  by  the 
register  in  the  exercise  of  a  sound  discretion,  so  as  to  protect  the  bankrupt  from 
annoyance,  oppression  and  mere  delay. 

November  12,  1868. 

Southern  District  of  Neiv  York. 

IN  this  case  Register  Fitch  certifies  as  follows  : 

This  cause  is  now  pending  before  me  at  chambers  of  this 
court.  The  petitioner  has  been  duly  adjudicated  a  bankrupt; 
several  creditors  have  duly  proved  their  claims,  and  have  u 
standing  in  court ;  several  of  these  creditors  have,  in  due 
from,  upon  proper  affidavit  shown  good  cause  for  granting 
the  order  provided  for  by  section  26  of  the  bankrupt  law, 
compelling  the  attendance  of  the  bankrupt  at  the  chambers 
of  this  court  before  me,  and  also  for  the  usual  subpcena 
requiring  the  bankrupt  to  appear  at  the  same  time  and  place 
as  a  witness  in  these  proceedings,  good  cause  having  been 
shown.  I  granted  the  order  and  subpoena  on  each  application, 
returnable  on  the  same  day  and  at  the  same  time  and  place. 

T.  D.  Pelton,  attorney  for  Henry  N.  Morgan,  a  creditor, 
has  examined -the  bankrupt  and  concluded  his  examination. 

R.  P.  Lee,  attorney  for  Mr. ,  a  creditor,  has  also  duly 

obtained  a  similar  order  and  subpoena;  the  bankrupt  is  now 
in  court  before  me,  in  obedience  to  all  the  orders  and  sub 
pcenas  which  have  been  issued. 

Mr.  Lee  now  moves  for  the  examination  of  the  bankrupt 
upon  his  order,  immediately  after  the  conclusion  of  theexam- 
intaion  of  the  bankrupt  on  behalf  of  Henry  N.  Morgan,  and 
claims  that  he  has  the  right  to  examine  him  generally  in  the 
case,  the  same  as  if  the  bankrupt  had  not  already  been  exam- 
ined in  this  cause,  by  Henry  N.  Morgan,  and  also  claims  that 
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such  creditor  of  the  bankrupt  has  a  right  to  a  separate  exam- 
ination under  section  26  of  the  bankrupt  act,  and  your  Hon- 
or's decision  affirming  my  opinion.  (In  re  Julius  L.  Adams, 
Bankrupt  Register,  Vol.  //.,  No.  5,  p.  35.)  Warren  G.  Brown, 
attorney  for  the  petitioner,  objects  to  the  examination  of  the 
petitioner,  on  the  ground  that  when  one  creditor  of  the 
bankrupt  has  had  one  full,  complete  and  exhaustive  exam- 
ination of  the  petitioner,  all  the  other  creditors  are  bound  by 
it;  no  other  creditor  can  institute  a  new  examination  as  if  it 
were  the  first  examination,  and  that  the  other  creditors  are 
estopped  from  examining  the  bankrupt  upon  the  same  sub- 
ject matter  of  his  first  examination,  and  that,  as  to  them, 
they  are  parties  and  privies  as  co-creditors  of  the  bankrupt, 
and  the  first  examination  is  res  adjudicate;  that  in  order  to 
compel  the  petitioner  to  submit  to  another  examination,  this 
creditor  must  apply  to  the  (court)  register  showing  special 
reasons  why  a  new  examination  should  be  had,  and  for  an 
order  for  that  purpose.  The  question  is  pertinent  to  the 
proceedings,  and  is  of  much  importance  to  the  profession  as 
well  as  parties,  and  the  decision  of  this  court  will  at  once 
settle  the  practice. 

It  has  been  settled  as  a  rule  of  law  by  the  decisions  of  this 
court,  that  proceeding  in  bankruptcy  on  the  part  of  the 
petitioner  is  a  commencement  of  a  suit  in  thedistrict  courtof 
the  United  States  by  the  bankrupt,  by  virtue  of  the  provis- 
ions of  the  bankrupt  law,  against  his  creditors,  in  which 
action  the  petitioner  is  plaintiff,  and  the  creditors  defendants; 
the  petitioner  askingthis  court  for  a  judgment  against  his  cred- 
itors, the  defendants,  discharging  him  from  his  indebtedness 
to  them.  By  the  practice  in  the  national,  as  well  as  the  state 
courts,  each  defendant  has  a  right  to  appear  separately  and 
put  in  a  separate  plea  or  answer,  and  has  the  statutory  right 
to  compel  the  plaintiff  to  be  examined  as  a  witness  as  to  the 
facts  set  up  or  alleged  in  each  separate  plea  or  answer,  and 
there  is  no  rule  or  law  compelling  the  defendants  to  join  in 
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one  plea  or  answer,  or  depriving  each  defendant  of  the  ben- 
efit of  the  testimony  of  the  plaintiff. 

The  proceedings  allowed  by  section  26  of  the  bankrupt 
law  are  simular  to  supplemental  proceedings  under  the  Code 
of  this  state,  which  are  a  substitute  for  the  creditors'  bill 
under  our  former  system  of  chancery  practice;  and  I  deem  it 
good  policy  as  well  as  a  sound  rule  of  law,  that  the  settled 
rules  of  practice  in  reference  to  those  proceedings,  and  under 
creditors'  bills,  be  followed  by  this  court  in  the  construction 
of  the  practice  to  be  followed  in  reference  to  the  proceedings 
under  section  26  of  the  bankrupt  law. 

I  hold  that  each  creditor  may  obtain  a  separate  order  for 
the  examination  of  the  bankrupt,  the  same  as  each  judgment 
creditor  could  file  a  creditor's  bill,  and  is  entitled  to  a  sepa- 
rate and  independent  examination  of  the  bankrupt  under 
secton  26  of  the  bankrupt  law,  unless  the  district  court,  on 
motion  of  the  petitioner,  that  the  credtiors  unite  in  one  and 
the  same  examination,  or  that  the  examination  under  one 
order  be  taken  as  the  examination  under  all  other  orders 
granted.  This  the  court  has  the  legal  right  to  do,  as  it  has  the 
power  to  consolidate  the  examinations  under  the  various 
orders  into,  as  it  were,  »ne  examination  ;  but  this  should  only 
be  done  in  cases  where  the  affidavits  upon  which  the  orders 
for  examinations  were  granted,  do  not  show  that  the  peti- 
tioner had  disposed  of  a  large  amount  of  property,  nor  show 
any  grounds  for  an  examination  on  the  subject  matter  not 
set  forth  in  the  schedules  attached  to  the  petition  of  the 
bankrupt.  It  is  also  true,  that  the  creditors,  and  each  of 
them,  must  file  separate  specifications  and  objections  to  the 
petitioner's  discharge,  and  in  order  to  do  so,  it  is  absolutely 
necessary  for  them,  and  each  of  them  to  examine  the  peti- 
tioner upon  the  various  points,  and  subject  matters  of  their 
objections. 

This  is  unquestionably  the  correct  practice,  and  should,  to 
a  reasonable  extent,  be  allowed  in  this  and  all  similar  cases, 
as  a  strict  matter  of  right  given  to  the  creditor  by  section  26 
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of  the  bankrupt  law.  But  in  the  judicial  exercise  of  this 
right  a  sound  discretion  must  be  used  by  the  court;  the  cred- 
itors must  be  allowed  the  full  extent  of  their  legal  rights,  and 
at  thf  same  time  the  petitioner  must  be  protected  by  the 
court  from  useless  and  unnecessary  re-examinations  upon 
subject  matters,  upon  which  he  has  been  once  fully  and  thor- 
oughly examined ;  in  doing  so,  the  court  must  exercise  a 
sound  discretion  in  the  matter  and  do  substantial  justice  as 
between  all  the  parties.  In  carrying  out  these  views.  I 
allowed  the  Messrs.  Pelton,  counsel  for  Mr.  Morgan,  the 
creditor,  to  whom  an  order  for  the  examination  of  the  peti- 
tioner was  first  granted,  to  take  the  initiative  in  the  exam- 
ination and  to  conclude  their  examination,  Messrs.  Lee,  Coud- 
ert  Brothers,  Chapman  &  Scott,  and  others,  counsel  for  vari- 
ous creditors,  to  take  the  same  testimony  simultaneously,  so 
that  the  testimony  taken  under  the  order  granted  to  Mr. 
Morgan,  becomes  the  testimony  in  the  case  of  each  of  the- 
other  creditors.  I  then  allowed  Mr.  Lee  to  continue  the- 
examination  upon  such  additional  subject  matters  not  previ- 
ously entered  into  by  Messrs.  Pelton,  allowing  all  the  other 
creditors  the  full  benefit  of  his  examination,  granted  the  same 
right  of  examination  to  the  other  creditors  upon  subject  mat- 
ters upon  which  Messrs.  Pelton  and  Mr.  Lee  may  have  omit- 
ted in  their  examintion.  In  this  manner  the  court  is  ena- 
bled to  give  full  force  and  effect  to  section  26  of  the  bank- 
rupt act,  and  at  the  same  time,  to  save  the  petitioner  fron* 
annecessary  expense,  annoyance  and  delay. 

I  think  it  was  the  evident  intention  of  congress,  that  sound 
discretion  must  be  used  by  the  courts  in  bankruptcy  in  con- 
ducting the  legal  proceedings,  and  also  in  forming  the  general 
orders  and  rules  in  bankruptcy.  Chief  Justice  CHASE  most  cer- 
tainly entertained  that  view,  and  appointed  as  registers,  to 
assist  the  district  judges  in  the  discharge  of  their  official 
duties,  men  who  had  much  experience  in  the  legal  profession, 
and  men,  who,  with  but  few  exceptions,  were  safely  to  be- 
trusted  with  much  discretionary  power* 
VOL.  XXXVI.  18 
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I  therefore  hold,  as  a  matter  of  law,  that  each  creditor  who 
procures  an  order  has  a  legal  right  under  section  26  of  the 
bankrupt  act,  and  under  the  rules  of  this  court,  and  the  courts 
of  the  state,  to  a  full,  fair  and  searching  examination  of  the 
petitioner,  but  that  the  court  on  the  trial  of  the  cause  should 
cause  the  testimony  of  the  petitioner,  when  there  have  been 
several  orders  granted,  to  be  taken  under  the  orders  as  one 
order,  each  creditor  having  the  benefit  of  the  testimony  as 
if  taken  under  his  order. 

BLATCHFORD,  J.  Every  creditor  has  a  right,  under  section 
26,  to  examine  the  bankrupt  on  oath  as  to  the  matters  speci- 
fied in  that  section.  Such  examination  enures  to  the  benefit 
of  all  the  creditors.  But  the  fact  that  one  creditor  has  exam- 
ined the  bankrupt,  is  no  reason  for  withholding  the  privilege 
from  another  creditor.  Yet  the  register  must,  in  the  exer- 
cise of  a  sound  discretion,  so  regulate  the  time  and  manner 
and  course  of  the  examinations  as  to  protect  the  bankrupt 
from  annoyance  and  oppressson  and  mere  delay,  while  at  the 
same  time  full  and  fair  opportunity  is  allowed  to  the  credit- 
ors to  inquire  as  to  the  matter  specified  in  the  26th  section. 
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•N.  Y.  SUPERIOR  COURT. 

GEORGE   KUHN  and   another,   agt.  JOHN  W.  STEVENS  and 
another,  executors. 


Until  breach,  a  contract  nnder  seal  cannot  be  discharged  or  even  modified  by 
parol. 

In  the  case  of  a  contract  for  the  delivery  of  a  quantity  of  cord  wood,  in  which  the 
party  engaging  to  deliver  reserved  until  February  1st,  1867,  for  performance  ;  until 
such  date  the  contract  is  still  unexecuted  and  upon  it  no  right  of  action  arises  for 
non-delivery  until  the  time  stipulated  for  arrives.  A  subsequent  parol  agreement 
made  in  November,  1866,  and  before  there  has  has  been  a  failure  to  perform  under 
the  first  contract,  though  fully  executed,  cannot  discharge  the  first  agreement. 
Evidence  of  such  subsequent  parol  agreement  is  inadmissible  under  the  case  sta- 
ted, to  discharge  the  first  agreement. 


Argued  December  10,  1868. 

Decided  December  31,  1868. 

Before  Chief  Justice  ROBERTSON,  MONELL  and  MC£UNN, 
Justices. 

THE  case  came  up  on  appeal  from  a  judgment  rendered  on 
a  verdict  on  a  case  made  containing  exceptions,  and  also  on 
an  appeal  from  an  order  refusing  to  grant  a  new  trial. 

The  action  was  to  recover  damages  for  the  breach  of  a 
written  contract  under  seal,  made  by  the  defendants'  testa- 
tor. It  was  shown  that  in  March,  1866,  the  testator  agreed 
to  sell  and  deliver  to  the  plaintiffs  between  the  first  day  of 
April,  1866,  aud  the  first  day  of  February,  1867,  7,000  cords 
of  pine  wood. 

The  complaint  alleged  non-performance  by  the  testator  in 
his  life  time,  and  by  the  defendants,  his  executors  since  his 
death. 

The  defense  was  that  after  the  death  of  the  testator,  and  about 
November,  1866,  the  plaintiffs  and  defendants  agreed  by 
parol,  that  the  defendants  should  deliver  to  the  plaintiffs  all 
the  wood  then  cut  and  lying  on  the  Baker  farm,  and  that  the 
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first  agreement  must  be  cancelled  in  respect  to  the  balance 
of  the  wood  agreed  to  be  delivered  by  such  agreement,  and 
that  the  defendants  should  not  deliver  nor  the  plaintiff  pay 
for  the  same. 

That  under  the  last  mentioned  agreement  the  defendants 
delivered  to  the  plaintiffs  all  the  wood,  so  cut  and  lying  on 
said  farm.  On  the  trial  the  plaintiffs  objected  to  any  evi- 
dence in  support  of  the  defense.  The  objections  were  over- 
ruled and  the  defendants  were  allowed  to  prove  the  second 
parol  agreement,  and  the  justice  refused  to  charge  the  jury 
that  a  sealed  executory  agreement  could  not  be  released  or 
recovered  by  a  parol  agreement,  but  did  charge  that  if  the 
jury  found  that  the  plaintiffs  agreed,  although  by  parol,  to 
receive  all  their  wood  then  cut,  and  to  cancel  the  contract, 
they  must  render  a  verdict  for  the  defendants.  The  plain- 
tiffs excepted  to  the  admission  of  the  evidence,  and  also  to 
the  charge  and  refusal  to  charge. 

DENNIS  McMAHON, /or  plaintiffs,  appellants. 

I.  Up  to  the  time  of  the  parol  agreement,  wherein  it  is 
alleged,  that  the  plaintiffs  agreed  to  accept  a  delivery  of  all 
the  wood  on  the  Baker  farm  in  satisfaction  of  the  balance  of 
the  7,000  cords  not  delivered  by  the  defendants'  testator  in 
his  life  time,  no  breach  of  the  sealed  contract  had  taken 
place,  for  the  testator  had  until  February,  1867,  to  make  his 
deliveries.  The  alleged  parol  agreement  of  discharge  was 
made.  November  1st,  1866.  Then  up  to  this  latter  period 
no  breach  in  the  contract  had  taken  place.  It  was,  there- 
fore, in  full  force  and  effect. 

IT.  If  that  be  so,  then  the  learned  judge  below  erred  in 
allowing  the  evidence  to  be  introduced  by  the  defendants 
below,  as  to  the  alleged  agreement  of  accord  and  satisfac- 
tion. 

(a.)  The  agreement  in  question  between  the  appellants, 
and  the  defendants'  testator  was  a  sealed  instrument  which 
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could  not  before  breach  be  discharged  by  a  subsequent  pa.rol 
contract.  (Mitchell  agt.  Hawley,  4  Demo,  414;  Dewey  agt. 
Derby,  20  Johns.  462 ;  Keeler  agt.  Salisbury,  27  Barb.  485.) 

(b.)  A  verbal  agreement  to  accept  a  future  delivery  of 
goods  in  satisfaction  of  a  debt  created  by  a  sealed  instrument, 
is  no  defense  to  an  action  brought  upon  the  latter.  (Law- 
rence agt.  Woods,  4  Bosw.  354.) 

(c.)  A  sealed  executory  agreement  cannot  be  released  or 
rescin'ded  by  a  parol  executory  agreement.  (Delacroix  agt. 
Buckley,  15  Wend.  71.) 

III.  There  was  no  consideration  to  support  the  subsequent 
parol  understanding,  and  evidence  of  it  was  improperly  ad- 
mitted on  the  trial  below. 

HENRY  NICIIOLL,  for  defendants,  respondents. 

I.  There  was  a  clear  waiver  on  the  part  of  the  plaintiffs  of 
performance  by  the  defendants,  of  so  much  of  the  contract 
as  required  an  additional  quantity  of  wood  to  be  cut  on  the 
Baker  farm,  in  case  what  had   already  been  cut,  and  which 
was  lying  there,  did  not  amount  to  the  7,000  cords  agreed 
to  be  delivered  under  the  contract. 

By  the  plaintiffs'  acts  the  defendants  were  prevented  from 
taking  the  necessary  measures  to  have  the  remainder 
of  the  wood  cut  and  delivered,  the  plaintiffs  cannot  therefore 
now  call  upon  the  defendants  to  perform. 

And  this  is  the  rule  whether  the  contract  be  a  specialty 
or  by  parol.  (Flemings  agt.  Gilbert,  3  Johns.  R.  528,  anfl 
cases  cited  ;  Dewey  agt.  Derby,  20  Johns.  462 ;  Dearborn  agt. 
Cross,  7  Coic.  48.) 

II.  The  doctrine  of  these  cases  is  in  no  way  inconsistent 
withholding,  that  a  sealed  instrument  cannot  be  waived  or 
discharged  by  a  parol  executory  contract. 

So  far  from  being  so  it  will  be  found  on  examining  the 
cases  reported  in  this  state,  which  illustrate  the  latter  prin- 
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ciple,  that  they  confirm  and  approve  of  the  decisions  already- 
cited. 


By  the  court,  MONELL,  J.  The  distinction  between  the 
obligation  of  an  executory  contract  under  seal,  and  a  liability 
for  damages  for  a  breach  of  any  of  its  stipulations  is  so  clearly 
defined,  and  the  authorities  so  carefully  collected  in  dough 
agt.  Murray  (3  Itobt.  7),  that  it  is  only  necessary  to  apply 
the  principles  of  such  distinction  to  the  facts  of  this  case. 

It  is  clearly  established  by  these  authorities  that  until  a 
breach,  a  contract  under  seal,  cannot  be  discharged  or  even 
modified  by  parol. 

By  the  terms  of  the  contract  between  the  plaintiffs  and 
the  defendants'  testator,  the  defendants  had,  until  the  first 
day  of  February,  1 867,  for  performance.  There  could,  there- 
fore, be  no  breach  of  the  contract  until  the  expiration  of  that 
time. 

The  agreement  which  it  was  claimed  was  an  extinguish- 
ment discharge  or  satisfaction  of  the  first  contract,  was  made 
in  November,  1S66,  and  before  there  has  been  any  failure  to 
perform  the  first  contract. 

The  latter,  therefore,  was  still  an  unexecuted  contract  upon 
which  no  right  of  action  has  arisen,  for  the  recovery  of  dam- 
ages or  otherwise,  and  could  not  be  discharged  or  modified 
by  a  parol  agreement,  notwithstanding  such  parol  agreement 
was  fully  executed. 

r    I  am  of  opinion  that  the  evidence  of  the  parol  agreement 
iras  improperly  admitted. 

There  must,  therefore,  be  a  new  trial,  with  costs  to  the 
appellants  to  abide  the  event. 

Judgment  and  order  set  aside,  and  new  trial  ordered 
accordingly. 
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COURT  OF  APPEALS. 

HARVEY  F.  AUBREY,   respondent,   agt.  JOSIAH  M.  FISKE, 

appellant. 

In  an  action  against  a  commission  merchant  for  the  proceeds  of  the  sale  of  property 
received  from  the  plaintiffs,  the  defendant  cannot  set  up  as  a  defense,  that  the  ship- 
ment of  the  property  was  made  in  the  name  of  the  plaintiffs  by  mistake  ;  that  it 
should  have  been  shipped  in  the  name  of  third  persons  who  had  made  advance* 
to  the  plaintiffs  for  a  portion  of  the  property  ;  and  by  the  arrangements  between 
the  plaintiffs  and  such  third  persons,  the  property  was  to  be  shipped  in  the  name 
of  the  latter,  and  to  be  sold  on  their  account. 

Such  allegations  are  irrelevant,  and  are  properly  stricken  out  as  such.  It  is  a  prop- 
osition to  litigate  as  a  volunteer,  a  supposed  claim  of  third  persons,  who  are  not 
parties  to  the  suit 

January  Term,  1867.  » 

APPEAL  from  the  supreme  court.  The  action  was  against 
the  defendant,  a  commission  merchant  in  New  York,  for  the 
proceeds  of  property  received  by  him  for  sale  from  E.  T. 
Aubrey  &  Co.,  the  assignors  of  the  plaintiff. 

The  trial  resulted  in  a  judgment  in  favor  of  the  plaintiff  for 
$2,980.07,  which  was  affirmed  at  the  general  term  in  the  first 
judicial  district.  The  only  question  made  on  the  appeal  to 
this  court,  is  as  to  the  correctness  of  an  interlocutory  order, 
striking  out  portions  of  the  answer  as  irrelevant. 

It  was  alleged  in  the  complaint,  that  in  1862  the  defend- 
ant received  from  E.  T.  Aubrey  &  Co  .,  the  assignors  of  the 
plaintiff,  a  quantity  of  wheat  and  bags,  and  sold  the  same  for 
their  account  as  a  commission  merchant ;  that  he  rendered  to 
them  an  account  of  the  sales,  the  net  proceeds  of  which  were 
$3,979.50,  of  which  $1,145.16  became  due  on  the  6th  of 
March,  and  the  balance  on  the  25th  of  May ;  that  he  paid 
$1,200  of  the  amount ;  that  the  balance  was  assigned  to  the 
plaintiff;  that  the  defendant  refused  to  pay  it ;  and  that  such 
balance  remained  due  to  the  plaintiff'. 
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The  answer,  not  denying  the  material  facts,  alleged,  among 
other  things,  that  the  property  was  shipped  in  the  name  of 
Aubrey  &  Co.  by  mistake,  and  should  have  been  shipped  in 
the  name  of  Solomon  Sturgis  &  Son  ;  that  of  the  property 
received  by  the  defendant  as  alleged  in  the  complaint,  a  por- 
tion was  furnished  by  Sturgis  &  Son,  who  made  advances  to 
Aubrey  &  Co.,  and  'by  the  arrangement  between  those  par- 
ties, the  shipment  was  to  be  made  in  the  name  of  Sturgis  & 
Son,  the  same  to  be  sold  on  their  account,  and  the  title  to 
remain  in  them  until  such  sale ;  that  by  mistake  the  ship- 
ment was  made  in  the  name  of  Aubrey  &  Co. ;  that  the  pro- 
ceeds of  the  sales  were  not  more  than  sufficient  to  pay  the 
advances  made  to  the  latter  by  Sturgis  &  Son,  and  the  value 
of  the  wheat  received  from  them ;  and  that  the  defendant  did 
not  learn  these  facts  until  after  he  had  rendered  his  account 
of  gales,  but  was  notified  of  them  before  he  paid  over  the  pro- 
ceeds. 

These  portions  of  the  answer  were  struck  out  as  irrelevant 
by  order  of  Judge  LEONARD,  at  special  term,  and  the  order 
was  affirmed  at  the  general  term. 

E.  MOORE,  for  appellant. 
EDGAR  KETCHUM,/or  respondent. 

PORTER,  J.  The  property  was  received  from  Aubrey  & 
Co.  by  the  defendant,  who  converted  it  into  money  as  their 
agent,  and  now  proposes  to  detain  the  proceeds  from  his 
principal,  the  pretext  for  converting  the  money  to  his  own 
use  is,  that  it  equitably  belongs  to  Sturgis  &  Son,  as  be- 
tween them  and  the  parties  from  whom  he  received  it.  He 
sets  up  this  claim  of  his  own  motion,  after  rendering  an  ac- 
count of  sales  to  his  principals,  and  seeks  to  excuse  his  breach 
of  duty  by  alleging  outstanding  equities  in  which  he  has  no 
concern.  He  pays  the  money  to  neither  party ;  does  not 
offer  to  pay  it  into  court;  does  not  propose  to  interplead 
the  supposed  claimants;  and  complains  that  the  court  will 
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not  permit  him  to  detain  the  proceeds  from  his  principal, 
while  he  litigates,  as  a  volunteer,  a  supposed  claim  of  third 
persons,  who  are  not  parties  to  the  suit,  and  cannot  be 
bound  by  the  judgement. 

The  supreme  court  was  right  in  striking  out  this  portion 
ot  the  answer  as  irrelevant.  It  constituted  no  defense  to  the 
action,  and  had  no  bearing  on  the  measure  of  damages. 
(Sates  agt.  Stanton,  1  Duer,  79;  Story  on  Bailments,  §§  451, 
582  ;  Angell  on  Carriers,  3d  ed.  §  335  ;  McKay  agt.  Draper, 
27  N.  Y.  E.  256 ;  City  Bank  ofoNew  Haven  agt.  Perkins,  29 
N.  Y.  R.  554 ;  Laverty  agt.  Moore,  33  N.  Y.  E.  658.) 

The  judgment  should  be  afirmed.  Judge  SCRUGHAM  read 
an  opinion  to  the  same  effect. 

All  the  judges  concurring,  judgment  affirmed. 
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UNITED  STATES  DISTRICT  COURT. 
In  Ee  Louis  HYMAN. 

In  questions  of  postponements  and  of  cases  of  adjournments  before  registers  they 
must  exercise  proper  legal  discretion.  Subject  to  this  rule,  they  have  entire  legal 
control  of  cases  before  them,  and  must  exercise  their  best  judgment  in  preventing 
unnecessary  and  unreasonable  delays. 

January  15,  1869. 

SoutJiern  District  of  New  York. 

Before  FITCH,  Register. 

IN  this  cause  now  pending  before  me,  the  order  to  show 
cause  why  the  discharge  of  the  petitioner  should  not  be 
granted,  has  been  duly  issued,  the  proceedings  thereupon  had, 
an  appearance  put  in  and  specific  objections  filed  by  a  cred- 
itor as  provided  for  by  section  31  of  the  bankrupt  law,  the 
case  duly  sent  to  the  district  judge,  who,  on  the  21st  day  of 
July,  1868,  made  an  order  in  this  cause  to  take  testimony 
therein.  The  attorney  for  the  petitioner,  and  also  the  attor- 
ney for  a  creditor,  each  entered  and  duly  served  a  copy  of 
said  order,  and  the  cause  was  set  down  for  a  hearing  on  July 
28th,  1868,  by  an  order  made  by  me  in  this  cause.  Under 
the  24th  section  of  the  general  orders  in  bankruptcy,  it  is 
the  practice  of  the  district  courts  to  cause  the  trial  provided 
for  in  said  section  to  be  held  by  the  register  having  the  case 
in  charge ;  this  I  considered  to  be  correct  practice,  because 
it  was  evidently  the  intention  of  congress  to  give  the  regis- 
ter the  same  power  as  the  district  judge  in  the  performance 
of  his  judicial  duties  under  the  bankrupt  act  ("  as  an  assistant 
to  the  district  judge"),  except  he  is  not  empowered  to  com- 
mit for  contempt,  or  to  hear  a  disputed  adjudication  on  any 
question  of  the  allowance  of  suspension  of  an  order  of  dis- 
charge. (In  re  Gettleston,  1  Sank.  Reg.  170.)  Opinion  of 
BATES,  Register,  affirmed  by  HOFFMAN,  District  Judge 
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It  is  my  opinion  that  the  withholding  by  congress  from 
the  registers  the  power  to  commit  for  contempt  of  court, 
has  impeded,  delayed,  and  retarded  the  proceedings  of  th>.' 
court  in  the  administration  of  the  bankrupt  law,  more  than 
all  other  causes  combined ;  the  attorneys,  as  well  as  the  reg- 
isters, are  well  aware  of  this  fact,  and  this  is  the  main  reason 
why  the  attorneys  for  the  bankrupts  consult  their  own  conven- 
ience as  to  the  time  of  the  examination  of  a  bankrupt,  select 
their  own  house  to  do  it  in,  consult  their  own  business  engage- 
ments, and  in  various  ways  make  their  cases  in  bankruptcy 
subservient  to  their  causes  in  other  courts  well  knowing  that 
the  registers  cannot  compel  them  to  proceed  with  their  cases, 
and  can  only  exercise  a  moral  influence,  which  his  own  char- 
acter and  position  has  upon  them.  In  this  case,  commenc- 
ing with  the  28th  day  of  July,  1868,  the  attorney  for  the 
opposing  creditor  has  applied  for,  either  in  person,  by  tele- 
graph, letters  or  clerks,  for  adjournments,  and  up  to  the 
day  of  November,  1868.  In  each  case  asking  an  adjourn- 
ment on  the  ground  of  sickness  of  family,  absence  from  the 
city,  or  professional  engagements  in  the  state  courts,  or  before 
some  other  register.  The  attorney  for  the  petitioner  requests 
these  facts  to  be  certified  to  the  court.  The  time  has  arrived 
when  it  is  absolutely  necessary  that  the  district  court  should 
make  some  rule  in  relation  to  the  trial  of  causes  before  reg- 
isters, as  the  register  cannot  enforce  obedience  to  his  own 
orders,  but  can  only  certify  the  facts  to  the  district  court. 

I  certify  to  your  Honor  that  I  granted  many  of  the  adjourn- 
ments in  this  cause  .to  the  attorney  for  the  opposing  creditor, 
on  the  ground  of  his  then  professional  engagements  in  an- 
other court.  This,  I  considered  the  correct  practice  under 
the  decision  of  your  Honor.  (In  re  Matvson,  1  Bankr.  Reg. 
41.)  But  that  the  time  has  come  when  such  adjournments 
can  no  longer  be  granted  for  the  convenience  of  the  attorney 
for  the  opposing  creditor  in  this  cause,  without  doing  great 
injustice  to  the  petioner,  as  the  creditor's  attorney  has  had 
all  the  delays  the  law  could  possibly  contemplate  or  justice 
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demand.  At  the  day  last  fixed  for  the  hearing  of  this  cause 
before  me,  the  attorney  for  the  creditor  appeared  by  his  clerk 
and  asked  a  further  adjournment,  on  the  ground  that  the 
attorney  for  the  creditor  had  a  hundred  other  cases,  and  he 
was  then  engaged  in  court.  It  is  a  rule  of  our  state  courts, 
having  reference  to  the  practice  in  this  city,  that  where  a 
lawyer  is  actually  engaged  either  in  the  trial  or  argument  of 
a  cause  in  any  court  of  record,  it  constitutes  a  sufficient  reason 
for  putting  oft  a  cause  for  the  day  in  which  the  lawyer  may 
be  attorney  of  record  in  another  court,  such  rule  has  been 
greatly  injurious  in  its  effects,  and  retards  the  business  of  the 
courts. 

It  is  a  well  settled  rule  in  moral  philosophy,  that  when 
duties  conflict,  the  most  important  should  be  observed;  that 
rule  applies  to  the  lawyers  in  this  city,  they  must  select 
which  of  the  courts  they  will  practice  in  j  they  must  either 
conform  to  the  business  of  the  court,  or  the  courts  must  so 
arrange  their  business  as  to  suit  the  convenience  of  counsel, 
which  in  this  district  cannot  be  done.  As  a  specimen  of  the 
difficulties  under  which  the  registers  in  this  district  labor  in 
proceedings  similar  to  this,  in  a  case  pending  before  me,  sev- 
eral creditors  had  appeared  by  their  respective  counsel  on 
the  day  set  for  the  hearing,  by  consent  of  all  the  attorneys, 
no  one  of  the  counsel  appeared  for  the  creditors,  but  each 
sent  their  respective  excuses,  namely — one  was  engaged  be- 
fore Justice  NELSON  ;  two  before  your  Honor ;  two  before 
the  general  term  of  the  supreme  court,  and  one  before 
Judge  SUTHERLAND  at  the  special  term  or  chambers  of 
the  supreme  court.  In  order  to  obviate  the  difficulty  as  far 
as  I  could,  and  yet  do  substantial  justice  between  the  parties, 
I  have  fixed  (so  far  as  I  could),  12  M.,  noon,  for  the  trial  of 
causes,  but  have  been  met  with  applications  for  adjournments 
for  the  reason  the  attorneys  for  the  respective  parties  were 
engaged  in  trials  before  referees,  which  were  trials  pending 
in  the  respective  courts.  In  order  that  your  Honor  may  fix 
a  specific  and  definite  rule  as  to  the  practice  in  the  case  I 


NEW  YORK  PRACTICE  REPORTS.  285 

Matter  of  Hyman. 

have  specified,  I  hold :  First.  That  the  supreme  court  of 
the  United  States  and  its  two  branches,  the  circuit  and  dis- 
trict courts,  are  the  highest  judicial  tribunals  of  the  land, 
take  precedence  of  all  the  state  courts,  and  must  be  respected 
and  obeyed  accordingly*,' and  that  attorneys  practicing  therein 
must  give  preference  to  causes  pending  in  the  United  States 
courts  and  all  the  branches  thereof,  as  against  the  causes 
pending  in  the  state  courts.  Second.  That  the  rules  and 
practice  of  the  state  courts  as  to  engagements  in  causes  pend- 
ing in  the  state  courts,  will  not  be  considered  by  the  United 
States  courts  "as  good  cause  shown,"  why  a  cause  pending 
in  any  branch  of  the  district  court  should  be  adjourned,  unless 
by  consent,  for  the  convenience  of  attorneys  actually  engaged 
in  the  state  courts.  Third.  That  when  an  attorney  for  an 
opposing  creditor  unreasonably  delays  the  proceedings  in  a 
cause  before  a  register  under  section  24  of  the  general  orders, 
such  unreasonable  delay  is  equivalent  to  an  abondonment  of 
the  right  to  proceed  under  the  order,  and  it  becomes  the 
duty  .of  the  register  to  certify  the  proceedings  to  the  court 
with  the  usual  certificate  of  conformity  similar  to  the  prac- 
tice of  the  state  courts  in  dismissing  a  complaint  for  want 
of  prosecution,  as  the  bankrupt  has  rights  in  the  matter 
which  the  courts  are  bound  to  ^respect. 

BLATCHFORD,  J.  The  proceedings  before  a  register  are  to 
be  conducted  by  him  with  the  exercise  of  a  proper  legal  dis- 
cretion and  subject  to  that  rule,  are  entirely  within  his  con- 
trol. 

If  a  party  unreasonably  refuses  to  proceed  in  a  matter,  the 
matter  must  proceed  without  him,  and  the  register  must  see 
that  it  proceeds  in  whatever  manner  may  be  proper.  No 
new  or  further  order  or  rule  on  the  subject  is  necessary.  The 
registers  have  ample  authority  in  the  premises,  and  should 
exercise  it  to  prevent  unreasonable  and  unnecessary  delays. 
No  general  inflexible  law  can  be  laid  down  in  respect  to  post- 
ponements or  adjournments  by  them.  Every  case  must  be 
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treated  on  its  own  merits,  with  the  exercise  of  legal  discre- 
tion and  according  to  the  best  judgment  of  the  register. 


COURT  OF  APPEALS. 

CHARLES  H.  VAN  DUSEN,  as  receiver  of  PHILO  HASKINS,  agt. 
DANIEL  WORRELL. 

Parol  evidence  is  properly  admissible  to  prove  that  a  warranty  deed,  absolute  on  its 
face,  was  given  to  secure  a  specific  sum  of  money,  in  the  nature  of  a  mortgage. 

January  Term,  1867. 

THIS  was  an  action  in  equity,  brought  by  the  receiver  of 
Philo  Haskins,  claiming  to  recover  from  the  defendant,  the 
proceeds  of  the  sale  of  certain  lands,  or  of  the  value  thereof, 
with  certain  deductions,  on  the  ground  that  the  lands  were 
conveyed  to  the  defendant  by  way  of  mortgage  for  the  secu- 
rity of  a  certain  debt.  The  defendant  claimed  to  be  the  ab- 
solute owner,  and  denied  all  liability.  The  referee  found  in 
favor  of  the  plaintiff,  and  the  general  term  of  the  eighth  dis- 
trict affirmed  his  judgment.  The  facts  are  more  particularly 
stated  in  the  opinion  of  the  court. 

P.  L.  ELY,  for  appellant. 

JOHN  T.  MURRAY,  for  respondent. 

HUNT,  J.  On  the  17th  day  of  June,  1846,  Philo  Haskins, 
being  the  owner  of  about  forty-eight  acres  of  land,  executed 
to  the  defendand  and  one  Joshua  Worrell  his  mortgage  upon 
the  same,  to  secure  the  payment  of  two  hundred  dollars,  and 
accompanied  the  same  by  his  bond.  On  the  21st  day  of 
January,  1846,  Joshua  assigned  his  interest  in  the  bond  and 
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mortgage  to  the  defendant.  On  that  day  the  defendant  lent 
to  Haskins  a  further  sum  of  three  hundred  dollars,  and  Hask- 
ins  and  wife  executed  to  him  a  warranty  deed  of  the  forty- 
eight  acres.  This  deed  was  given  as  securty  for  the  three 
hundred  dollars  then  loaned,  and  for  the  amount  remaining 
unpaid  on  the  bond  and  mortgage  before  mentioned.  The 
defendant  and  his  wife  afterwards  sold  the  premises  to  Wil- 
liam B.  Follett  for  the  sum  of  fourteen  hundred  dollars. 
This  action  is  brought,  asking  a  judgment  that  Worrell  was 
a  trustee  of  Haskins  for  the  balance,  after  deducting  the  three 
hundred  dollars  loaned,  the  amount  due  on  the  bond  and 
mortgage,  with  a  reasonable  compensation  for  the  trouble  of 
the  defendant,  and  that  he  be  directed  to  pay  over  such  bal- 
lance.  The  referee  found  a  balance  of  twelve  hundred  and 
twelve  dollars  to  be  due  to  the  plaintiff  as  receiver  of  Hask- 
ins, for  which  he  rendered  judgment  in  his  favor,  and  the 
general  term  of  the  eighth  district  affirmed  his  judgment. 
The  defendant  now  appeals  to  this  court. 

But  a  single  question  is  presented  for  our  consideration, 
to  wit :  was  it  competent  for  the  plaintiff  to  prove  that  the 
deed  from  Haskins  to  Worrell,  although  in  form  an  abso- 
lute conveyance,  was  in  fact,  by  the  engagement  of  the  par- 
ties, a  mortgage  merely?  This  question  was  decided  in 
favor  of  the  respondent  in  Hodges  agt.  Tennessee  Fire  and 
Marine  Insurance  Co.  (4  Seld.  416),  and  was  again  decided 
by  this  court  in  the  same  manner,  in  June,  1866,  not  yet 
reported,  in  the  case  of  Loveridge  agt.  Oyer. 

Judgment  should  be  affirmed  with  10  per  cent  damages. 

All  affirm. 


PARKER,  J.  The  parol  evidence  admitted  by  the  referee 
upon  the  trial,  tending  to  show  that  the  deed  from  Haskins 
to  the  defendant  was  intended  as  a  mortgage,  was  properly 
received.  (Hodges  agt.  Tennessee  Ins.  Co.,  4  Seld.  416 ; 
Sturtevant  agt.  Sturtevant,  20  N.  Y.  E.  39.) 
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The  referee  found  the  fact  that  it  was  intended  as  a  mort- 
gage, upon  sufficient  evidence.  Hence  lies  conclusion  of 
law  that  the  plaintiff  was  entitled  to  recover  the  money 
received  by  defendant  upon  a  sale  of  the  premises,  after 
deducting  the  sums  and  interest  which  it  was  given  to  secure, 
and  defendant's  reasonble  charges  for  effecting  the  sale,  was 
one  of  which  the  defendant  has  no  right  to  complain. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 

All  affirm. 
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SUPREME  COURT. 
MARY  FLINN  agt.  MILLIE  D.  POWERS. 

The  contract  of  an  Infant  is  not  void,  but  voidable  only.  It  is  a  subsisting  liability, 
requiring  however,  ratification  by  the  infant,  after  he  becomes  twenty-one  years  of  age, 
before  it  can  be  enforced. 

Where  a  married  woman,  being  an  infant,  took  a  deed  of  land,  upon  which  there 
was  an  existing  mortgage,  which  she  assumed  to  pay  as  a  part  of  the  considera- 
tion money  for  the  premises  conveyed ;  subsequently,  and  while  an  infant,  she 
conveyed  the  premises  with  warranty  of  title  and  took  the  purchaser's  covenant 
to  assume  the  same  mortgage,  and  on  a  foreclosure  of  the  mortgage  subsequently, 
and  after  she  had  become  of  full  age,  she  appeared  in  the  foreclosure  suit  by  attor- 
ney and  put  in  no  answer,  and  judgment  was  entered  in  foreclosure  as  if  she  had 
been  an  adult  during  the  whole  transaction : 

Held,  that  by  her  suffering  the  foreclosure  complaint,  in  which  she  was  made  » 
defendant,  to  be  taken  as  confessed  by  her,  she  determined  that  the  act  done  by 
her  in  infancy — the  covenant  to  assume  and  pay  the  mortgage,  should  stand,  and 
rendered  her  liable  for  a  deficiency.  (Loir,  J.,  dissenting.  Affiming  S.  C.  at 
special  term,  35  How.  279.) 

Kings  General  Term,  December,  1868. 

Before  LOTT,  P.  J.;  BARNARD,  GILBERT  and  TAPPEN, 
Justices. 

ON  the  20th  of  February,  1855,  one  Edward  A.  Walsh 
was  the  owner  of  a  piece  of  real  estate  in  the  city  of  New 
York.  On  or  about  that  day  he  gave  a  bond  and  mortgage 
upon  said  lot  to  one  Whitehead  to  secure  the  payment  of 
$3,596. 

On  the  20th  of  June,  1856,  Walsh  conveyed  said  property 
to  the  defendant  for  the  consideration  of  $9,300;  the  defend- 
ant in  the  deed  of  conveyance  assumed  and  agreed  to  pay  the 
mortgage. 

At  the  time  the  defendant  took  such  conveyance  from 
Walsh,  she  was  but  nineteen  or  twenty  years  of  age. 

On  the  21st  of  January,  1857,  the  defendant,  before  she 
became  of  age,  conveyed  such  property  to  one  Brouwer  for 
Vox,.  XXXVI.  19 
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the  consideration  of  S12;000;  Brouwer  also  agreed  to  pay 
this  mortgage. 

On  the  7th  day  of  June,  1860,  Whitehead  commenced  an 
action  in  the  supreme  court  to  foreclose  such  mortgage,  and 
made  the  defendant  a  party  defendant  by  serving  her  with  a 
summons  and  complaint  and  notice  of  the  action. 

The  defendant  appeared  in  that  action  by  her  attorney, 
but  did  not  answer,  and  a  judgment  was  entered  therein  on 
the  20th  of  July,  i860. 

The  property  was  sold  under  such  foreclosure,  and  on  the 
10th  of  September,  1850,  a  judgment  was  entered  against 
Walsh  for  $1,504.04  deficiency. 

On  the  19th  of  December,  1866,  Walsh  paid  this  judg- 
ment for  deficiency,  and  assigned  his  claim  against  the  defend- 
ant to  the  plaintiff  in  this  action. 

During  all  these  transactions  the  defendant  wras  and  still 
is  a  married  woman.  • 

he  is  now  the  owner  of  several  pieces  of  real  estate  in 
her  own  right,  and  has  a  separate  estate. 

The  cause  was  tried  by  the  court  without  a  jury,  and  a 
judgment  rendered  for  the  plaintiff  against  the  defendant, 
charging  her  separate  estate  with  the  amount  of  the  judg- 
ment for  deficiency. 

From  that  judgment  so  entered,  this  appeal  is  taken. 

The  defendant  claims  that  the  plaintiff  is  not  entitled  to 
recover,  on  the  following  grounds: 

First.  Because  at  the  time  of  this  transaction  the  defend- 
ant was  a  married  woman. 

Second.  Because  at  the  time  she  took  this  deed  and  entered 
into  this  covenant,  and  at  the  time  she  sold  the  property,  she 
was  an  infant  under  the  age  of  twenty-one  years. 

IRA  D.  WARREN,  for  appellant. 

I.  The  conveyance  to  the  defendant  and  the  covenant  to 
pay  this  mortgage  was  made  June  20th,  1856;  so  that  the 
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question  in  this  case  must  be  determined  by  the  law  as  it 
then  stood,  unaffected  by  any  subsequent  statute. 

Prior  to  the  act  of  1860,  the  only  cases  where  the  separate 
estate  of  a  married  woman  could  be  charged,  was — 

First.  Where  the  instrument  creating  the  debts  charged 
it  upon  her  separate  estate. 

Second.  Where  the  debts  were  contracted  for  the  benefit 
of  her  separate  estate.  (Yale  agt.  Dederer,  IS  N.  Y.  JR. 
265.) 

The  deed  by  which  she  assumed  to  pay  the  mortgage  in 
question,  contained  nothing  charging  this  upon  her  separate 
estate,  and  the  question  is :  Was  the  covenant  assuming  to 
pay  the  mortgage  in  question,  for  the  benefit  of  her  separate 
estate  ? 

The  question  at  once  suggests  itself;  if  a  married  woman's 
whole  separate  estate  is  bound  on  a  personal  obligation  by 
which  she  agrees  to  pay  a  third  party^s  mortgage,  it  is  diffi- 
cult to  imagine  a  case  where  a  married  woman's  separate 
estate  is  not  bound  for  any  debt  contracted  by  her. 

The  finding  of  the  court  that  it  was  for  the  benefit  of  her 
separate  estate  is  a  conclusion  of  law,  and  not  a  finding  of 
facts ;  it  was  so  held  in  the  case  of  Yale  agt.  Dederer  (22  N. 
Y.  E.  451 ;  37  N.  Y.  E.  3-5.) 

The  finding  of  the  court  that  it  was  in  her  separate  busi- 
ness has  no  bearing  on  this  case.  Prior  to  the  laws  of  1860, 
a  married  woman  could  not  carry  on  business  and  bind  her- 
self. This  transaction  took  place  in  1856. 

This  case  is,  therefore,  to  be  examined  on  the  law  as  it 
existed  prior  to  1860. 

Was  the  purchase  of  this  property  by  Mrs.  Powers,  and 
the  assumption  of  the  mortgage  in  question,  for  the  benefit 
of  her  separate  estate  at  the  time  of  the  purchase? 

It  was,  or  was  not,  a  valid  contract  at  that  time.  It 
could  not  be  one  or  the  other,  depending  on  what  she  subse- 
quently got  for  the  property.  (2  Esp.  472  ;  1  Salbe.  386.) 

It  does  not  appear  that  she  had  any  separate  estate  at  the 
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time  of  this  transaction  to  be  benefited.  If  by  this  purchase 
she  acquired  a  separate  estate,  then  the  estate  so  acquired 
is  the  only  estate  to  be  charged.  (Batt'm  and  others  agt. 
Dittayc,  37  N.  Y.  K.  35.)  I 

tl  A  married  woman,  by  accepting  a  deed  of  land  subject  to 
"  mortgage,  and  covenanting  to  pay  the  mortgage,  does  not 
*'  bind  herself  nor  any  of  her  separate  property,  other  than 
"  the  land  so  conveyed,  unless  such  deed  and  covenant  are 
u  made  in  the  course  of  a  trade  or  business  carried  on  by 
a  her."  (Brown  agt.  Hermann,  14  Abb.  394.) 

This  obligation  incurred  by  Mrs-.  Powers  was  a  personal 
guarantee  that  the  property  she  purchased  was  worth  the 
amount  of  the  mortgage.  It  was  not  a  present  debt,  but  a 
contingent  liability  in  the  nature  of  security  for  the  mortgage, 
which  require  express  words  to  charge  it  upon  her  estate. 
(Yak  agt.  Dederer,  18  N.  Y.  E.  265  j  Id.  22  N.  Y.  R;  Cur- 
tis agt.  Engle,  2  Sandf.  Ch.  287.) 

It  is  difficult  to  conceive  how  assuming  and  agreeing  to 
pay  a  mortgage  on  property  which  sold  for  $1,500  less  than 
the  mortgage,  was  for  the  benefit  of  the  defendant's  separate 
estate. 

It  is  nothing  more  nor  less  then  a  guarantee  of  this  mort- 
gage, and  I  cannot  conceive  how  such  a  contract  could,  in 
the  slightest  degree,  benefit  her  separate  estate. 

There  is  a  wide  and  marked  distinction  between  this  case 
and  the  case  of  Baffin  agt.  Dittaye  (37  N.  Y.  R  35). 

In  the  case  of  White  agt.  McNett  (33  N.  Y.  E.  371), 
the  court  hold  that  it  must  appear  that  the  contract  was  for 
the  benefit  of  her  separate  estate,  and  that  the  guarantee  of 
a  mortgage  which  a  married  woman  had  taken  on  the  sale 
of  her  real  estate  was  not  binding  on  her,  because  it  appeared 
that  her  husband  received  the  proceeds  of  such  mortgage. 
Had  she  received  the  money,  it  is  difficult  to  conceive  how 
her  guarantee  would  benefit  her  separate  estate,  unless  it 
was  proved  that  she  obtained  a  better  price  for  the  mortgage 
on  account  of  the  guarantee. 
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In  order  to  show  that  it  was  for  the  benefit  of  her  separate 
estate,  the  plaintiffs  should  have  proved  and  the  court  found 
that  the  property  was  worth  more  than  she  paid  at  the  time 
she  bought  it.  If  it  was  worth  exactly  what  she  paid,  or 
less,  how  was  her  separate  estate  benefited? 

II.  At  the  time  the  defendant  bought  this  property  and 
assumed  to  pay  this  mortgage,  and  at  the  time  she  sold  the 
property  to  J.  Brouwer,  she  was  an  infant  under  the  age  of 
twenty-one. 

A  suit  for  a  foreclosure  of  this  mortgage  was  commenced 
and  a  summons  and  notice  of  the  object  of  the  action  served 
on  the  defendant  after  she  became  of  age. 

The  court  holds  that  the  fact  that  she  appeared  in  that  suit 
by  an  attorney  and  raised  no  question  of  infancy,  was  a  rati- 
fication or  affirmance  of  the  contract. 

We  submit  this  is  not  an  affirmance  of  the  contract.  No 
act  was  done  by  the  defendant  showing  any  intention  to 
affirm  the  contract,  nor  anything  from  which  a  new  promise 
to  pay  the  debt  could  be  inferred  (assuming  it  to  be  an  exist- 
ing indebtedness).  (Goodsell  agt.  Myers,  3  Wend.  479; 
Hodges  agt.  Hunt,  22  Barb.  151 ;  Voorhies  agt.  Voorhies,  24 
Id.  150 ;  Jackson  agt.  Burehin,  14  John.  124 ;  Whitney  agt. 
Dutch,  14  Mass.  460  ;  Millard  agt.  Heivleti,  19  Wend.  301 ; 
Wdkeman  agt.  Sherman,  5  Seld.  91 ;  Bigeloiv  agt.  Grannis, 
2  Hill.  120;  Everson  agt.  Carpenter,  17  Wend.  419;  20 
American  Jurist,  268 ;  2  Kent,  9th  ed.  264,  note  3  and  cases; 
Parsons  on  Contracts,  271 ;  Smith  agt.  Mayo,  9  Mass.  62 ; 
Gailey  agt.  Crane,  21  Pick.  523.) 

At  the  time  the  foreclosure  suit  was  commenced,  there 
was  no  debt  due  under  this  covenant.  It  was  a  contingent 
liability  depending  upon  what  the  property  sold  for.  It 
was  time  enough  to  disaffirm  it  when  any  claim  was  made 
under  it.  An  appearance  by  attorney  in  that  suit  would, it 
seems  to  us,  repel  the  idea  of  an  affirmance  by  her,  rather 
that  confirm  it.  Certainly,  when  she  was  served  with  a 
notice  that  no  personal  claim  was  made  against  her,  she  was 
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not  called  upon  to  object  nor  raise  any  question  of  infancy. 
Had  she  done  so,  she  would  have  been  charged  with  costs. 
(Code,  %  131.) 

She  had  disposed  of  the  property  to  Brouwer  before  sfo 
became  of  age;  therefore  that  was  no  affirmance.  (Story  on 
Contracts)  $  68 ;  20  American  Jurist,  267 ;  1  Parsons  on 
Contracts,  267.) 

In  the  case  of  Lynde  agt.  Budd,  the  infant  conveyed  the 
property  with  warranty  after  she  became  of  age.  In  the  case 
of  Henry  agt.  Root  (33  N.  Y.  It.),  the  same  doctrine  was 
affirmed  on  the  same  facts,  and  the  question  of  what  consti- 
tutes an  affirmance  fully  discussed. 

III.  The  court  holds  in  this  case  that  before  the  defendant 
can  sustain  the  defense  of  infancy  she  must  restore  what  she 
has  received. 

This  is  undoubtedly  so  where  an  adult  seeks  in  equity  to 
set  aside  a  contract  made  during  his  minority  upon  which  he 
has  received  payments. 

The  court  say  in  such  a  case  to  the  party  coming  into  a 
court  of  equity,  your  contract  is  voidable,  but  where  you  ask 
for  affirmative  relief,  to  have  your  property  restored  to  you, 
you  must  also  restore  what  you  received  for  your  property. 
(Story  on  Contracts,  §  63.) 

But  we  submit  this  is  not  so  in  an  action  at  law  by  one 
who  has  taken  an  infant's  contract  by  assignment,  to  recover 
on  the  contract  so  assigned  after  the  infant  becomes  of  age. 

The  defense  of  infancy  is  a  strict  legal  defense.  It  is  not 
incumbent  on  the  defendant  when  she  puts  in  a  defense  of 
infancy  to  first  restore  the  consideration.  Infancy  is  a  per- 
fect and  complete  defense.  (1  Parsons  on  Contracts,  267, 
268,  and  note ;  Story  on  Contracts,  §  60.) 

Suppose  she  had  given  her  note  for  the  price  of  this  prop- 
erty instead  of  assuming  to  pay  the  mortgage,  and  before  she 
became  of  age  had  sold  the  property  and  spent  the  money. 
Can  it  be  said  that  she  could  not  interpose  a  defense  of  infancy 
until  she  had  restored  the  consideration  of  the  note?  Sup- 
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pose  the  note  had  changed  a  dozen  times,  who  is  it  to  be 
festored  to. 

We  submit  that  no  case  can  be  found  where  the  defense 
of  infancy,  in  an  action  at  law,  has  been  made  to  depend 
upon  a  restoration  of  the  consideration  of  the  contract  sued 
on.  (Shaw  agt.  Boyd,  5  Serg.  &  Eawle,  309.) 

In  a  case  like  the  present  where  the  property  had  been 
disposed  of  by  the  infant  before  she  became  of  age,  the  seller 
has  no  remedy.  (Story  on  Contracts,  ^§60  and  62  ;  Ameri- 
can Jurist,  Vol.  20,  260 ;  1  Parsons  on  Contracts,  267.) 

IV.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs. 

A.  PARSONS,  for  respondent. 

First.  The  defendant  (although  a  married  woman),  was 
competent  to  receive  and  convey  the  real  estate  in  question 
the  same  as  a  feme  sole.  Acts  of  1848  and  1849,  for  the  more 
effectual  protection  of  the  property  of  married  women. 
(Ballin  agt.  Dillaye,  37  N.  Y.  R.  35.) 

Second.  The  power  of  the  said  acts  of  1848  and  1849, 
enabling  the  wife  to  receive  and  convey  real  estate  the  same 
as  a  feme  sole,  carried  with  it;  also,  the  power  to  charge  such 
estate,  substantially  in  the  manner  and  to  the  extent  previ- 
ously authorized  by  the  rules  in  equity  in  respect  to  separate 
estates :  And  the  separate  estate  of  the  wife  was  chargeable 
in  equity  for  any  debt  she  might  contract  on  the  credit  of  or 
for  the  benefit  of  such  estate. 

Under  the  provisions  of  said  acts  of  1848  and  1849,  said 
estate  is  now  legally  liable  for  such  debts,  and  as  to  such 
estate  the  wife  is  regarded  as  a  feme  sole.  (Bollin  agt.  Dill- 
aye,  37  N.  Y.  E.  35  ;  Yale  agt.  Dederer,  22  N.  Y.  K.  450 ; 
Knolls  agt.  De  Lcyer,  26  How.  468  ;  Gardner  agt.  Gardner, 
7  Paige,  112;  The  North  American  Coal  Co.  agt.  Dyett,  7 
Paige,  9.) 

Third.    The  obligation  which  the  defendant  took  upon 


296        NEW  YORK  PRACTICE  REPORTS. 

Flinn  agt.  Powers. 

herself  by  the  covenant  to  pay  said  mortgage  was  a  direct 
benefit  to  her  separate  estate,  which  estate  is  therefore 
chargeable  with  the  payment  of  the  deficiency  in  question. 
(Cases  cited  under  second  point.) 

1.  Judge  TAPPEN  finds  as  fact,  that  the  consideration  ot 
Baid  covenant  was  a  direct  benefit  te  her  separate  estate. 

2.  In  this  case  the  obligation  of  the  defendant  by  said 
covenant  enabled  her  to  acquire  a  separate  estate  and  hold  and 
enjoy  the  same,  and  receive  the  benefits  and  profits  thereof 
and  also  enable  her  to  subsequently  sell  it  for  $2.700,  more 
than  she  paid  for  it.     It  was  therefore  a  direct  benefit  to 
her  separate  estate. 

(3.)  In  Ballin  agt.  DiUaye  (supra),  the  judge  says; 

"  For  how  can  it  be  said  that  a  debt  contracted  upon  the 
"  purchase  of  property  which  purchaser  takes  into  possession, 
'*  and  enjoys  and  disposes  of,  is  not  a  debt  contracted  for  the 
"  benefit  of  the  purchaser's  estate,  and  her  separate  estate  as 
"  a  whole  becomes  liable  for  any  indebtedness  contracted  by 
"  her  for  its  benefit  to  any  extent."  Also,  see  case  decided 
in  this  2d  district  before  Judges  BROWN,  LOTT  and  SCHRUG- 
HAM.  (Knolls  agt.  De  Leyer,  26  How.  468  ;  S.  C.  41  Barb. 
208 ;  S.  C.  17  Abb.  312.) 

Fourth.  The  defendant's  contract  being  chargeable  upon 
her  separate  estate,  in  the  same  manner,  and  to  the  same  ex- 
tent, as  that  of  a  feme  sole  (Ballin  agt.  Dillaye,  supra),  there- 
fore, when  she  accepts  a  deed,  and  thereby  receives  the  lands 
and  benefits  thereof,  the  terms  of  which  deed  required  her 
to  pay  a  mortgage  subject  to  which  the  land  was  cenveyed, 
her  estate  is  liable  to  be  charged  with  the  payment  of  tho 
mortgage  when  due.  (Raivson  agt.  Copland,  2  Sandf.  251 ; 
Halsey  agt.  Reed,  9  Paige,  446 ;  Ferris  agt.  Crawford,  2  Den. 
599.) 

Fifth.  The  infancy  of  the  defendant  was  not  well  estab- 
lished. 

Sixth.  The  infancy  of  a  married  woman  is  a  questipn  dis- 
tinct from  coverture,  each  must  be  considered  by  itself,  neither 
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can  derive  any  additional  force  by  being  coupled  with  the 

other.     (Boole  agt.  Mix,  17  Wend.  119.) 

Seventh.  Covenants  of  this  kind  are  only  voidable  not  void. 

(2  Kent's  Com.  234,  and  cases  there  cited;  Eagle  Fire  Co.  agt 

Lent,  6  Page,  635;  Delano  agt.  Blake,  11  Wend.  85;  Henry 

agt.  Boot  ,33  N.  Y.  It.  543.) 

Eighth.  In  order  to  make  such  covenant  void  an  infant 

must  do  some  positive  act  of  disaffirmance  after  he  comes  of 

age.     (Boole  agt.  Mix,  17    Wend.  119;  Kline  agt.  Beebe,  6 

Cow.  494.) 

(1.)  The  defendant  has  not  done  anything  to  indicate  that 

she  would  make  this  covenant  void,  but,  on  the  contrary, 

she  had  positively  affirmed  the  same  by  her  acts  subsequent  to 

purchase. 

Ninth.  If  the  defendant  affirmed  the  deed  to  her  in  part 
she  affirmed  it  in  the  whole.  (Lynd&gt.  Budd,  2  Paige,  191.) 
Tenth.  The  defendant  purchased  this  property,  and 
enjoyed  its  use,  and  sold  it  at  a  profit,  she  must  be  consid- 
ered as  having  elected  to  confirm  the  contract,  and  she  cannot 
afterwards  avoid  the  payment  of  the  consideration.  (Henry 
agt.  Root,  33  N.  Y.  E.  551.) 

Eleventh.  If  the  defendant  desired  to  avoid  the  said  con- 
tract when  coming  of  age  on  the  ground  of  infancy,  she  m  jst 
restore  the  consideration  and  benefit  she  had  received  there- 
from. She  cannot  have  the  benefit  of  the  contract  on  one 
side  without  returning  the  equivalent  on  the  other.  (2  Kent's 
Com.  240  ;  Badger  agt.  Phinney,  15  Mass.  359 ;  Bartholomew 
agt.  Finnemore,  17  Barb.  428  ;  Henry  agt.  Root,  33  N.  Y.  It. 
553;  Lynd  agt.  Budd,  2  Paige,  191 ;  Kitchen  agt.  Lee,  11 
Paige,  107.) 

(1.)  The  plaintiff's  assignor  in  this  case  parted  with  the 
premises  in  question  to  the  defendant,  on  the  condition  that 
said  premises  should  be  subject  to  said  mortgage,  and  that 
the  defendant  assumed  and  promised  to  pay  the  same,  and 
thus  relieving  the  plaintiff 's  assignor  therefrom.  The  defend- 
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ant  could  not  avoid  her  part  of  the  contract  and  still  retain 
the  premises  and  all  the  profits  therefrom. 

By  the  court,  J.  F.  BARNARD,  J.  It  is  now  established  that 
the  contracts  of  an  infant  are  voidable  only  and  not  void,  and 
are  subsisting  liublities,  requiring  however,  ratification  after 
such  infant  becomes  twenty-one  to  be  enforced  (Henry  agt. 
Root  33  N.  Y.  E.  526).  The  defendant,  while  an  infant, 
took  a  conveyance  from  Edward  A.  Walsh  of  certain  lands 
in  New  York,  on  which  there  was  at  the  time  of  the  convey- 
ance by  Walsh  to  defendant,  a  mortgage  given  by  Walsh  to 
Samuel  Whitehead.  This  mortgage  was  deducted  from  the 
purchase  price  of  the  land  and  the  defendant  as  part  of  the 
price,  agreed  to  pay  Whitehead  the  amount  thereof;  subse- 
quently and  while  still  under  age,  the  defendant  conveyed 
the  premises  at  a  considerable  advanced  price  to  John 
Brouwer,  deducted  the  same  mortgage  from  the  considera- 
tion, and  Brouwer  in  like  manner,  as  she  had  done,  agreed 
to  pay  his  mortgage.  The  mortgage  was  not  paid  and 
Whitehead  foreclosed;  Walsh  defendant  and  Brouwer  were 
defendants  in  this  action.  Defendant  was  then  of  full  age. 
She  appeared  by  attorney  and  put  in  no  answer.  Judgment 
was  entered  on  the  foreclosure  suit  as  if  she  had  been  an 
adult  during  tne  whole  transaction.  She  might  hare  spoken ; 
she  was  silent  and  permitted  the  rights  of  the  parties  to  be 
passed  upon  and  determined  as  if  she  was  a  person  capable 
of  conveying  and  receiving  a  conveyance.  If  there  had  been 
a  surplus  upon  the  foreclosure  sale,  the  defendant's  grantee 
would  have  been  entitled  to  it. 

If  she  then  had  repudiated  her  purchaase  of  Walsh  and 
her  sale  to  Brouwer,  all  parties  were  before  the  court  and 
Walsh  could  have  been  protected.  By  her  suffering  the  fore- 
closure complaint  to  be  taken  as  confessed  by  her,  she 
determined  that  the  act  done  by  her  in  infancy  should  stand  ; 
she  and  Brouwer  were  made  defendants,  as  grantees  subse- 
quently to  Whitehead's  mortgage. 
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It  is  too  late  after  she  takes  her  chance  for  the  surplus  or 
permits  her  grantee  to  have  a  right  to  the  surplus,  as  if  the 
conveyances  were  good,  to  set  up  this  defense  of  infancy  to 
escape  deficiency.  The  judgment  should  be  affirmed  with 
costs.  i 

LOTT,  P.  J.,  dissenting.  The  learned  judge  who  tried  thia 
action  without  a  jury  has  found  as  a  fact,  that  the  defendant 
was  an  infant  at  the  time  she  received  the  deed  containing 
the  assumption  and  agreement  on  her  part  to  pay  the  amount 
secured  by  the  mortgage  in  question,  and  that  she  had  not 
attained  full  age  at  the  time  of  the  conveyance  subsequently 
executed  and  delivered  by  her  to  John  Brouwerof  the  prop- 
erty covered  by  the  mortgage,  and  referred  to  in  his  findings 
of  fact.  That  conveyance  can  consequently  not  operate  as 
an  affirmance  or  satisfaction  of  the  original  assumption  and 
agreement,  and  I  do  not  find  any  promise,  declaration  or  acts 
by  her  after  she  became  of  fnll  age,  by  which  she  agreed  to 
ratify  that  contract  or  which  in  any  manner,  import  a  recog- 
nation  or  confirmation  of  it.  The  naked  fact  found  by  the 
judge  that  she  was  made  a  party  to  the  action  for  the  fore- 
ctosure  of  the  mortgage  and  appeared  therein  by  her  attor- 
ney, that  a  sale  was  under  the  judgment  therein  for  a  price 
insufficient  to  pay  the  amount  due  thereon,  and  that  the 
plaintiff's  assignor  subsequently  paid  the  deficiency  or  balance 
that  remained  due  in  pursuance  of  the  direction  and  require- 
ment of  that  judgment  is  not  sufficient.  It  does  not  appear 
that  any  answer  was  put  in  for  her  or  that  any  act  whatever 
except  such  appearance  was  done  by.  her  or  her  attorney  in 
the  action ;  nor  is  it  found  that  the  fact  of  such  assumption 
or  agreement  was  alleged  in  the  complaint;  and  as  the  liabil- 
ity of  her  grantor  to  satisfy  and  discharge  the  deficiency  arose 
out  of  his  personal  obligation  to  pay  the  mortgage,  there  was 
no  necessitiy  of  setting  out  any  of  the  contents  of  the  deed 
made  by  him  to  her,  and  it  will  not  be  assumed  that  they 
were.  There  was  therefore  not  even  an  admission  by  the 
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defendant,  assuming  that  she  suffered  judgment  to  pass  by 
default,  of  the  execution  and  delivery  of  that  deed  to  her. 

Under  such  circumstances  the  defendant  was  not  legally 
liable  on  her  promise. 

The  judgment  against  her  must  therefore  be  reversed  and 
a  new  trial  is  ordered.  Costs  to  abide  the  event. 
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COURT  OF  APPEALS. 

EUNICE  PARKER,   appellant,   agt.   PORTER    MCCLUER, 
respondent. 

Where  an  advancement  by  verbal  agreement  has  been  made  by  a  father  to  his  son 
of  a  portion  of  the  real  estate  of  the  father,  in  full  for  the  son's  share  as  heir  of  the 
estate  of  his  father,  and  such  verbal  agreement  having  been  carried  into  execution 
(without  any  writings  between  them),  by  the  son's  going  into  possession  of  the 
premises  advanced,  and  continuing  in  possession  until  his  death,  the  heirs  of  the 
son  cannot  claim  any  portion  of  their  grand  father's  estate,  where  it  appears  that 
the  shares  which  they  would  be  entitled  to — being  the  share  which  their  father 
would  have  claimed,  if  living,  is  not  more  than  equal  in  value  to  the  advancement 
made  to  their  father. 

January  Term,  1867. 

A.  Gr.  RICE,  for  appellant. 
S.  S.  SPRING,  for  respondent. 

DA  VIES,  Ch.  J.  This  is  an  action  of  ejectment,  in  which 
the  plaintiff  claims  to  recover  one-sixty-fourth  part  of  a  cer- 
tain farm,  whereof  Joseph  McCluer  died  seized.  She  is  one 
of  eight  children  of  Samuel  McCluer,  a  son  ot  Joseph 
McCluer. 

The  facts,  as  found  by  the  supreme  court,  are  as  follows : 
On  the  19th  day  of  July,  1S28,  Samaul  McCluer,  with  his 
wife,  executed  and  delivered  to  Joseph  McCluer,  his  father, 
a  quit-claim  deed  of  the  whole  of  lot  No.  39,  in  township 
No.  4,  in  the  Holland  Land  Company's  survey,  in  Cattaraugus 
county,  which  included  the  premises  described  in  the  com- 
plaint, excepting  and  reserving  therefrom  several  small  par- 
cels theretofore  conveyed,  and  also  forty-five  acres  on  the 
north-east  part  of  the  lot.  At  the  time  of  giving  such  deed 
it  was  verbally  agreed  between  Samuel  and  Joseph  his  father, 
that  Samuel  should  have  the  forty-five  acres  on  the  norh-east 
part  of  the  lot,  in  full  for  his  share  as  heir  of  the  estate  of  the 
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said  Joseph;  but  no  writings  were  made  between  them,  and 
Joseph  gave  Samuel  no  written  evidence  of  title  to  said  forty- 
five  acres.  Joseph  McCluer  was  in  possession  of  the  forty- 
five  acres  prior  to  that  agreement,  and  immediately  there- 
after the  said  forty-five  acres  were  surveyed  off  to  said  Samuel, 
and  he  went  into  possession  of  the  same,  and  continued  in 
possession  thereof  until  his  death  in  July,  1S29. 

At  the  time  the  deed  was  given,  Joseph  went  into  the 
possession  of  the  land  conveyed  or  quit-claimed  by  Samuel 
and  his  wife,  and  remained  in  possession  until  his  death  in 
1833,  and  was  seized  in  fee  of  the  same  at  the  time  of  his 
death.  The  premises  described  in  the  complaint  form  a  part 
of  the  land  conveyed  to  Joseph  by  Samuel,  and  form  no  part 
of  the  land  excepted  or  reserved  from  said  deed.  Samuel 
died  intestate  in  July,  1826,  leaving  him  surviving  eight  chil- 
dren, of  whom  the  plaintiff  is  one,  all  legitimate  and  heirs  to 
his  estate.  Samuel  was  a  legitimate  son  of  Joseph';  and  had 
he  been  living  whenJoseph  died,  would  have  taken  as  an  heir 
to  Joseph."  Joseph  died  in  September,  1833,  intestate,  and 
leaving  him  surviving  seven  chilren,  heirs  to  his  estate,  and 
also  eight  grandchilren,  the  children  of  said  Samuel,  including 
the  plaintiff.  The  defendant  was  in  possession  of  the  land 
described  in  the  complaint  at  the  time  of  the  commencement 
of  the  action,  August  3,  1859,  and  claimed  title  to  the  same, 
to  the  exclusion  of  the  plaintiff.  He  had  acquired  all  the 
title  of  all  the  heirs  of  Joseph  McCluer,  except  the  children  of 
Samuel. 

The  plaintiff  was  born  August  18,  1828,  and  claims  judg- 
ment for  the  possession  already  mentioned  as  heir-at-law  of 
Jeseph  McCluer,  deceased.  About  two  years  after  the  death 
of  Samuel,  his  administrators,  pursuant  to  an  order  of  the 
surrogate  of  Cattaraugus  county,  sold  the  forty-five  acres  fct^ 
the  payment  of  the  debts  of  the  said  Samuel.  It  appeared 
that  the  forty-five  acres,  at  the  time  the  deed  was  given  in 
1S28,  were  worth  more  than  one-eighth  part  of  all  the  land 
owned  by  Joseph  at  that  time.  The  jury,  under  the  direc- 
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tion  of  the  court,  rendered  a  verdict  for  the  plaintiff  for  the 
undivided  one-sixty-fourth  part  of  the  premises  described  in 
the  complaint,  subject  to  the  opinion  of  the  court  at  generul 
term,  which  decided  that  the  transaction  between  Joseph 
and  Samuel  amounted  in  law  to  an  advancement  from  Joseph 
to  Samuel,  or  if  not,  that  the  agreement,  part  performance, 
and  attending  circumstances  were  such  as  in  equity  to  require 
that  the  agreement  should  not  be  disturbed  by  the  children 
and  heirs-at-law  of  Samuel;  or,  if  not,  that  the  legal  title  to 
the  forty-five  acres  was  in  Samuel,  and  the  equitable  title  in 
Joseph,  and  that  the  effect  of  the  reservation  and  subsequent 
acts  of  the  parties  was  a  complete  consummation  of  the  agree- 
ment, and  that  the  plaintiff  could  not  recover  any  portion 
of  the  land  described  in  the  complaint  as  heir-at-law  of 
Joseph  McCluer  or  otherwise;  and  gave  judgment  for  the 
defendant. 

The  plaintiff  now  appeals  to  this  court.  The  provisions 
of  the  Revised  Statutes  applicable  to  advancements  to  chil- 
dren by  their  parents  are  as  follows : 

"  §  23.  If  any  child  of  an  intestate  shall  have  been  advan- 
ced by  him,  by  settlement  or  portion  of  real  or  personal 
estate,  or  of  both  of  them,  the  value  thereof  shall  be  reck- 
oned, for  the  purposes  of  this  section  only,  as  part  of  the 
real  and  personal  estate  of  such  intestate,  descendible  to  his 
heirs,  and  to  be  distributed  to  his  next  of  kin  according  to 
law;  and  if  such  advancement  be  equal  or  superior  to  the 
amount  of  the  share  which  such  child  would  be  entitled  to 
receive  of  the  real  and  personal  estate  of  the  deceased,  as 
above  reckoned,  then  such  child  and  his  descendants  shall 
be  excluded  from  any  share  in  the  real  and  personal  estate  of 
the  intestate. 

"  $  24.  But  if  such  advancement  be  not  equal  t j  such 
share,  such  child  and  his  descendants  shall  be  entitled  to 
receive  so  much  only  of  the  personal  estate  and  to  inherit  so 
much  only  of  the  real  estate  of  the  intestate  as  shall  be  suffi- 
cient to  make  all  the  shares  of  the  children  in  such  real  and 
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personal  estate  and  advancement  to  be  equal,  as  near  as  can 
be  escertained. 

"  $  25.    The   value   of  any  real  or  personal   estate  so 
advanced  shall  be  deemed  to  be  that,  if  any,  which  was 
acknowledged  by  the  child  by  an  instrument  in  writing,  oth 
erwise  such  value  shall  be  estimated  according  to  the  worth 
of  the  property  when  given."     (J  Rev.  Stat.  p.  754.) 

There  was  no  acknowledgment  in  writing  of  the  value  of 
the  real  estate  advanced  to  Samuel,  and  it  was  therefore 
proper  to  estimate  the  worth  at  the  time  the  property  was 
given.  This  time  was  the  date  of  the  deed  or  release  from 
Samuel  to  his  father  in  1828,  when  forty-five  acres  were 
given  to  him,  and  a  survey  thereof  made,  and  possession  of 
the  same  given  by  Joseph  to  Samuel. 

Samuel  continued  in  possession  thereof  up  to  the  time  of 
his  death,  and  it  was  subsequently  sold  for  the  payment  of 
his  debts. 

Upon  the  facts  found  by  the  court,  Joseph  and  his  heirs 
would  undoubtedly  be  estopped  from  setting  up  any  claim 
to  the  forty-five  acres ;  and  if  any  such  claim  had  been  pre- 
ferred, a  court  of  equity  would  have  restrained  its  enforce- 
ment. 

It  does  not  appear,  from  the  finding  of  facts,  that  Joseph 
acquired  any  other  real  estate,  prior  to  his  death,  than  that 
which  he  owned  at  the  time  of  the  transaction  with  his  son, 
Samuel,  on  the  19th  day  of  July,  1828.  Neither  does  it 
appear  that  he  died  possessed  of  any  personal  estate.  We 
are  authorized  to  assume,  to  sustain  this  judgment,  that  he 
acquired  no  other  real  estate,  after  the  19th  July,  1828,  and 
that  he  did  not  die  possessed  of  any  personal  estate.  If  the 
plaintiff's  right  of  recovery  was  dependent  upon  establishing 
either  of  these  facts,  she  should  have  done  so  upon  the  trial. 

It  having  been  found  as  a  fact  that  the  forty-five  acres 
given  by  Joseph  to  his  son  Samuel  in  July,  1828,  were  worth 
more  than  one-eighth  part  of  all  the  land  or  real  estate  of 
Joseph,  we  agree  with  the  supreme  court,  that  the  transaction 
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between  Joseph  and  Samuel  amounted  in  law  to  an  advance- 
ment from  the  former  to  the  latter.  Samuel  or  his  children, 
upon  the  death  of  Joseph,  intestate,  were  entitled  to  take 
one-eighth  part  of  his  estate,  real  and  personal.  It  not 
appearing  that  he  left  any  personal  estate  or  any  real  estate, 
other  than  what  he  possessed  on  the  19th  of  July,  1828,  it 
appears  from  the  facts  found,  that  Samuel  was  advanced  more 
than  one-eighth  part  of  the  estate  which  Joseph  owned. 

Such  advancement  being  equal,  if  not  superior,  to  the 
amount  of  the  share  which  Samuel  would  be  entitled  to 
receive  of  the  estate  of  Joseph,  it  follows  from  the  provisions 
of  the  Revised  Statutes  above  quoted,  that  Samuel  and  his 
children,  including  this  plaintiff,  must  be  excluded  from  any 
further  share  in  the  estate  of  Joseph  McCluer.  This  clearly 
should  be  so,  until  it  is  made  to  appear  that  he  died  possessed 
of  any  real  or  personal  estate  other  than  that  owned  by  him 
on  the  1 9th  July,  1828. 

This  action  is  to  recover  one-sixty-fourth  part  of  the  real 
estate  which  this  plaintiff's  ancestor  quit-claimed  and  released 
to  the  ancestor  of  the  defendant,  on  consideration  of  receiving 
the  forty-five  acres,  which  were  worth  more  than  one-eighth 
part  of  all  the  real  estate  of  the  defendant's  ancestor.  If 
Joseph  then  had  died  intestate  before  such  advancement  or 
gift  to  Samuel  such  one-eighth  part  would  have  been  all  that 
Samuel  would  have  inherited.  He  has  received  his  equal 
share  and  retained  the  same,  and  his  heirs  now  claim  the  one- 
eighth  part  of  the  residue.  A  more  inequitable,  claim  could 
hardly  be  preferred,  and  I  concur  with  the  supreme  court 
that  it  cannot  be  maintained.  Judgment  should  be  affirmed 
with  costs.  All  concur. 


Vox,.  XXXVL  20 
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COURT  OF  APPEALS. 

JOSEPH  COLWELL,  respondent,  agt.  HERBERT  LAWRENCE  and 
WILLIAM  FOULKS,  appellants. 


1.  Questions  of  fact  on  affirmance  below  are  not  properly  before  tins  court,  and  the 
appellants  under  the  adjudication  heretofore  made  cannot  urge  that  the  report  of 
the  referee  was  erroneous  as  to  the  facts. 

'2.  It  is  not  ground  of  reversal  because  the  conrt  (i.  e.  a  referee),  who  tried  the  cause 
below  has  not  found  or  passed  upon  matters  claimed  to  be  embraced  witbin  the 
issue,  in  the  absence  of  a  request  to  find  upon  the  particular  point. 

3.  Whether  upon  a  request  to  find  upon  issues  or  questions  deemed  material,  and  a 
refusal  to  find  either  way  an  exception  will  lie  which  would  be  available  in  this 
conrt  is  yet  undecided.  (Per  WOODRUFF.  J.) 

•4.  Upon  a  contract  bearing  date  May  28th,  1857,  which  in  terms,  required  the  plain- 
tiff's assignors  to  build  and  place  on  board  a  steamboat  to  be  furnished  by  the  de- 
fendants, two  steam  engines  of  the  description  specified,  for  the  price  of  $8,000,  and 
to  have  the  same  completed  ready  for  steam  on  or  before  15th  October  next,  under 
a  forfeiture  of  one  hundred  dollars  per  day  for  each  and  every  day  after  the  above 
date,  until  the  same  is  completed  as  above,  "  the  referee  found  that  the  work  so 
agreed  to  be  done,  was  not  completed  until  about  the  middle  of  February,  120  days 
after  the  day  mentioned  for  its  completion,  yet  he  did  not  allow  the  $100  per  day. 
In  this  there  was  no  error,  for 

1st.  The  contract  declares  this  provision  to  be  a  "forfeiture."  It  must  then  be  so 
construed  and  the  parties  be,  deemed  to  have  so  intended,  unless  the  agreement 
plainly  indicates  the  contrary.  (Per  WOODRUFF,  J.) 

2d.  The  agreement  in  this  case  does  not  clearly  indicate  the  contrary ;  the  forfeit  or 
penalty,  as  such,  was  appropriate  to  compel  the  plaintiff's  assignor*  to  supply  or 
remedy  the  slightest  deficiency,  but  by  no  means  indicated  that  a  blight  defect 
easily  and  at  small  expense  supplied,  was  to  be  compensated,  and  more  than  com- 
pensated at  $100  per  day.  (Per  WOODRUFF.  J.) 

3d.  There  is  sometirn-es  plausible  ground  for  withholding  the  doctrine  of  liquidated 
damages,  when  the  party  might  be  responsible  for  the  whole  amount  of  damages 
for  the  breach  of  an  unimportant  part  of  the  contract,  and  so  be  made  to  pay  a  sum 
by  way  of  damages,  grossly  disproportionate  to  the  injury  sustained.  There  mtiHt 
be  a  clear  expression  of  the  intent  of  the  parties  to  warrant  the  conclusion  that  the 
amount  named  was  designated  as  liquidated  damages.  (Per  MILLER,  J.} 

4th.  One  of  the  rules  of  construction  is,  that  the  courts  are  to  be  governed  by  the  inten- 
tion of  the  parties,  to  be  gatnered  from  the  language  of  the  contract  itself,  andfrom  the 
nature  and  circumstances  of  the  case.  And  iu  all  the  cases  the  courts  have 
treated  it  as  a  question  as  to  the  intention  of  the  parties.  (Per  MILLER,  J.) 

5th.  Applying  such  rules  it  is  hardly  to  be  supposed  that  the  parties  intend  to  fix  an 
amount  so  extravagant,  and  which  would  be  if  allowed  as  claimed,  so  grossly  dis- 
proportionate to  the  actual  damages  aa  liquidated  damages  for  so  trivial,  an  omia- 
uon  or  delay.  (Per  MILLER,  J.} 
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Cth.  The  use  of  the  word  fofeiture  implies  that  the  parties  contemplated  only  a  pen- 
alty and  not  liquidated  damages.  On  the  trial  below  a  witness  called  by  the  plain- 
tiff', was  asked  to  look  at  the  specifications  and  contract  in  question  and,  to  tell 
whether  they  did  not  call  for  connecting  the  engines  in  controversy.  The  witness 
was  allowed  to  answer  the  question.  The  question  was  a  proper  one.  The  wit- 
ness was  an  expert  and  the  subject  of  inquiry  was  in  regard  to  a  matter  which 
was  not  familiar  to  the  court.  The  witness  looked  at  the  diagram  of  the  engine, 
the  contract  and  specifications,  and  gave  an  opinion  to  explain  technical  terms  in  the 
contract  and  the  meaning  of  provisions  contained  in  the  specifications,  which  were 
properly  susceptable  of  explanation  in  this  manner. 

7th.  It  is  not  competent  to  explain,  vary  or  alter  the  effect  of  a  written  agreement  by 
parol  evidence.  Nor  is  it  competent  with  such  a  view  to  inquire  into  prior  or 
contemporaneous  negotiations  of  the  parties. 

March  Term,  1868. 

THIS  is  an  appeal  from  a  judgment  rendered  by  the  general 
term  of  the  supreme  court  held  in  the  first  judicial  district, 
affirming  the  report  of  a  referee.  The  plaintiff  was  the 
assignee  of  a  limited  partnership  called  Birkbecks  &  Hodges, 
and  as  such  sued  the  appellants  to  recover  an  amount  due  for 
steam  engine  work. 

The  plaintiff  below  claimed  balance  of  a  contract  job  and 
some  extras  amounting  to  $2,064.62,  also  a  bill  for  alterations 
and  additions  made  to  the  same  engines  $1,283.35.  Birk- 
becks &  Hodges  on  the  28th  day  of  May,  1857,  entered  into 
a  contract  with  the  appellants  to  build  for  the  steamboat 
General  Concha  two  inclined  condensing  steam  engines  with 
boiler  and  wooden  water  wheels  as  per  letter  of  May  8th, 
1867,  to  have  the  same  ready  for  steam  on  October  15th, 

1857,  all  for  $8,000.     In  case  wrought  iron  water  wheels 
were  adopted  then  to  be  an  extra  charge  of  $1,250. 

The  referee  found  the  contract  and  that  Birkbecks  & 
Hodges  entered  upon  the  performance  of  it,  by  agreement 
wrought  iron  water  wheels  were  adopted  and  extensive  alter- 
ations made  in  the  work  which  increased  the  contract  price 
about  $2.200  more.  The  work  was  completed  in  February, 

1858.  About  26th    day  of  December,  1857,  Birkbecks    & 
Hodges    and  the  appellants  adjusted   the  amount  due  the 
former  for  all  work  done  up  to  that  time  on  the  boat  in 
question,  at  the  sum  of  $1,670.39,  after  allowimg  the  appel- 
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ants  certain  sums  for  work  done  by  them,  tbe  appellants 
after  that  adjustment  presented  the  bill  so  adjusted  to  their 
principals  for  whom  they  were  building  the  General  Concha, 
collected  that  money  from  them  and  holding  it  resisted  the 
respondent's  claim.  The  amount  received  by  the  appellants 
was  $1,772.85. 

After  that  adjustment  the  firm  of  Birkbecks  &  Hodges  did 
other  extra  work  on  the  General  Concha  at  the  request  of 
the  appellants.     For  this  work  the  plaintiff  claimed  as  extra 
$1,283,  but  the  referee  only  allowed  $173.35. 

The  amount  of  the  plaintiff's  claim  as  adjusted  on  the  2Gth 
of  December,  1857,  after  deducting  the  off-sets  ol  the  appel- 
lants thereto  was  $1,676.39. 

The  amount  of  extra  work  as  allowed  by  the  referee  done 
after  the  adjustment  on  the  vessel  was  $173.35,  $1,849.74. 

In  his  report  the  referee  allowed  the  appellants  a  deduction 
of  $781.68,  over  and  above  the  sum  allowed  them  on  the 
adjustment  of  the  26th  of  December,  1857,  which  sum  was 
composed  of  some  extras  done  by  the  appellants  for  the  said 
Birkbecks  &  Hodges  on  the  steam  boat  Virginia,  and  also  com- 
posed of  damages  (such  as  wharfages,expenses  of  watchmen,  &c.) 
sustained  by  the  appellants,  because  Birkbecks  &  Hodges  did 
not  have  their  work  done  in  the  contract  time,  viz. :  October 
15th,  1857. 

Deducting  this  $781.68  from  the  aforesaid  sums  which  h.e 
found  due  to  the  firm  of  Birkbecks  &  Hodges,  viz. : 
$1,849.74  left,  the  balance  of  $1,068.06,  for  which,  with 
interest  of  report  amounting  to  $1,225.40,  he  rendered  judg- 
ment in  favor  of  the  plaintiff. 

The  limited  partnership  of  Birkbecks  &  Hodges,  made  an 
assignment  of  all  their  property  to  the  plaintiff,  for  the  gen- 
eral benefit  of  theircreditors,  as  such  assignee  plaintiff  brought 
this  suit. 

In  the  contract  as  to  the  work  on  the  General  Concha, 
was  a  clause  wherein  Birkbecks  &  Hodges  bound  themselves 
to  complete  the  work  "  to  the  satisfaction  of  the  parties  of 


NEW  YORK  PEACTICE  REPORTS.          309 

Colwell  agt.  Foulks. 

the  first  part"  (viz.  appellants),  or  other  competent  judges 
and  to  have  the  same  completed  ready  for  steam,  on  or  be- 
fore the  15th  day  of  October  next"  (i.  e.  1857),  under  a  for- 
feiture of  one  hundred  dollars  per  day  for  each  and  everyday 
after  the  above  date,  until  the  same  is  completed  as  above.  ' 

JAMES  CLARK  and  ALBERT  A.  NUNEZ,  for  appellants. 

1st.  The  referee  erred  in  not  awarding  damages  to  the 
defendants  to  be  recouped  or  set-off  against  the  plaintiff's 
demand  for  the  negligent,  unskillful  and  deficient  construc- 
tion of  the  engines  built  for  the  steamer  General  Concha,  and 
in  failing  to  make  any  decision  of  the  issue  joined  in  refer- 
ence to  said  damages. 

2d.  In  the  present  case  in  addition  to  the  warranty  implied 
by  law,  there  was  an  express  warranty  contained  in  the  con- 
tract. It  is  admitted  by  plaintiff  in  his  reply  that  the  letter 
of  may  8th,  1857,  constitutes  part  of  the  contract  under 
which  the  engines  were  built.  In  this  letter  Birkbecks  & 
Hodges  propose  to  build  for  the  defendants  two  inclined  con- 
densed steam  engines,  &c.,  all  complete  of  the  best  materials 
and  workmanship,  to  be  unsurpassed  by  any  steam  engine 
of  its  class,  and  guaranteed  to  propel  a  good  model  steam- 
boat of  the  following  dimensions,  etc. :  at  a  speed  of  not  less 
than  ten  miles  per  hour  in  slack  water. 

3d.  The  referee  not  only  did  not  find  (as  lie  should  have 
done)  damages  in  favor  of  the  defendants,  but  failed  to  make 
any  finding  on  the  subject. 

4th.  The  finding  of  a  referee  to  whom  the  decision  of  a 
cause  is  submitted,  like  the  verdict  of  a  jury'must  respond  to 
all  material  issues,  and  if  it  leave  any  of  them  undetermined 
no  valid  judgment  can  be  based  upon  it. 

After  the  referee  has  made  his  report  it  only  remains  to 
inquire.  1.  Whether  he  has  passed  on  all  the  material  issues 
made  by  the  pleadings.  2.  Whether  the  findings  are  sus- 
tained by  the  evidence.  3.  Whether  the  legal  conclusions 
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are  correct.  If  the  referee  has  erred  in  any  of  these  particu- 
lars, a  new  trial  or  other  appropriate  remedy  should  be 
granted.  (Lakin  agt.  N.  Y.  &  Erie  Railroad  Co.,  11  How. 
413.) 

5th.  It  will  not  do  to  say  that  the  item  of  $781.68  found 
by  the  referee  to  be  due  the  defendants,  is  an  award  of  dam- 
ages for  the  negligent  and  defective  construction  of  the 
engines. 

(a.)  The  referee  has  not  so  said,  and  any  such  inference  is 
sheer  conjecture. 

(b.)  It  is  reasonably  certain  that  this  item  is  the  vjilue  of 
the  extra  work  performed  by  the  defendants  on  the  Virginia 
for  which  plaintiff  admits  in  his  reply,  defendants  are  entitled 
to  a  credit. 

It  is  impossible  to  decide  what  judgment  should  have  been 
rendered,  unless  we  determine  what  the  referee  has  left 
wholly  undetermined. 

6th.  The  stipulation  in  the  contract  that  the  engines  were 
to  be  completed  ready  for  steam,  on  or  before  the  15th  day 
of  October  next  (October,  1857),  under  a  forfeiture  of  one 
hundred  dollars  per  day  after  the  above  date,  until  the  same 
is  completed  as  above,  liquidated  the  damages  to  which  de- 
fendants were  entitled  in  the  event  of  Birkbecks  &  Hodges 
failing  to  finish  the  work  within  the  specified  time. 

It  is  competent  for  those  who  enter  into  a  contract  to  de- 
termine for  themselves  what  shall  be  the  measure  of  satisfac- 
tion for  its  violation  and  where  a  sum  is  named  for  that  pur- 
pose whether  it  be  denoninated  a  penalty  forfeiture  or  liqui- 
dated damages,  the  agreement  will  be  enforced,  regard  being 
had  to  its  true  intent  and  meaning,  rather  than  any  techni- 
cal interpretation  of  its  terms. 

(a.)  Where  the  defendant  bound  himself  not  to  practice 
as  a  surgeon  within  seven  miles  of  M.  under  a  penalty  of 
.£500,  the  sum  named  was  held  to  be  liquidated  damages. 
(Sainter  agt.  Ferguson  (62  E.  C.  L.  721.) 

(6.)  In    Pearce  agt.  Fuller  (8  Mass.  223),  the  damages 
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were  held  to  be  liquidated  though  not  so  named  in  the 
bond. 

(c.)  Where  from  the  nature  of  a  contract  the  damages 
resulting  from  its  breach  must  necessarily  be  uncertain  and 
difficult  to  be  ascertained,  courts  will  be  inclined  to  con- 
strue a  clause  iike  that  under  consideration,  as  a  liquidation 
of  damages  rather  than  a  penalty.  (Lange  agt.  Werk,  22 
Ohio  E.,  2  0.  St.  R,  519.) 

(d.)  In  Crisbee  agt.  Bolton  (3  B.  &  P.  240),  BEST,  C.  J.t 
condemns  the  astuteness  of  judges  in  making  distinctions  to 
avoid  giving  effect  to  agreements  liquidating  damages,  thus 
endeavoring  to  make  better  contracts  for  parties  than  they 
have  made  for  themselves. 

(e.)  See  in  addition  to  the  authorities  already  cited  (Cotli- 
eal  agt.  Talmadge,  5  Seld.  551 ;  Clement  agt.  Cash,  21  N.  Y. 
R  253 ',  Pearson  agt.  Williams,  26  Wend.  630 ;  Dakin  agt. 
Williams,  17  Wend.  447  ;  Reynold  agt.  Bridge,  37  Eng.  L. 
and  Eq.  123.) 

In  the  present  case  the  contract  does  not  fix  a  gross  sum 
to  be  forfeited  in  the  event  of  any  delay  however  slight,  but 
fixes  a  standard  of  computation  by  which  the  damages  are 
estimated  according  to  the  continuance  of  the  default. 

A  consideration  which  seems  to  have  exercised  a  controll- 
ing influence  on  the  court  below,  was  the  fact  that  the  defect 
in  completion  might  have  been  trifling  and  to  construe  under 
such  circumstances  the  sum  named  in  the  contract  as  liqui- 
dated damages  would  operate  very  severely. 

The  fact  seems  to  have  been  entirely  overlooked  that  the 
use  of  the  engines  would  be  as  effectually  lost,  if  nearly  but 
not  quite  completed  as  it  would,  had  nothing  been  done  upon 
it. 

In  the  contract  between  defendants  and  Peasant  Brothers 
(the  parties  for  whom  the  former  built  the  vessel  for  which 
the  engines  were  intended),  it  was  stipulated  that  in  case  the 
said  Messrs.  Lawrence  &  Foulks  should  not  have  the  boat 
ready  on  the  31st  of  October,  1857,  they  bind  themseleves 
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to  pay  to  said  Messrs.  Peasant  Brothers  the  sum  of  one  hun- 
dred dollars  for  each  and  every  day  of  delay  from  said  date, 
excepting  in  case  of  fire  or  death. 

There  can  be  no  question  but  this  provision  liquidated  the 
damages  for  delay  between  the  defendants  and  the  parties  to 
whom  they  were  bound,  and  it  was  doubtless  hi  part  at  least 
to  protect  themselves  against  this  liability  (which  had  become 
absolute  before  the  commencement  of  the  present  action),  that 
a  similar  clause  was  inserted  in  the  contract  between  defend- 
ants and  plaintiffs  assignors. 

The  referee  having  as  matter  of  fact  found,  that  the  said 
work  provided  for  in  the  aforesaid  contract  of  2Sth  of  May 
and  letter  ot  8th  May,  1857,  was  not  finished  and  completed 
by  said  Birkbecks  &  Hodges,  until  about  the  middle  of  Feb- 
ruary, 1858,  he  should  have  found  as  matter  of  law,  that 
defendants  were  entitled  to  the  damages  stipulated  to  be  paid 
in  case  of  such  delay. 

1.  It  cannot  be  fairly  argued  that  the  referee  has  by  impli- 
cation negatived  the  defendants'  right  to  damages  for  he  ex- 
pressly finds  the  facts  out  of  which  the  right  arises. 

2.  It  cannot  be  claimed  that  the  question  of  damages  en- 
tered into  the  adjustment  found  by  the  referee  to  have  been 
made  on  the  26th  of  December,  1858. 

(a.)  It  clearly  appears  by  the  report,  as  well  as  by  the 
evidence,  what  matters  were  embraced  in  the  adjustment, 
if  any  was  made. 

(6.)  A  portion  of  the  damages  accrued  after  the  alleged 
adjustment. 

The  pretence  that  the  additional  time  was  consumed  by 
extra  work  is  negatived  by  the  express  finding  of  the  ref- 
eree, that  the  work  provided  for  in  the  contract,  was  not 
completed  by  Birkbecks  &  Hodges  till  the  middle  of  Feb- 
ruary, 1858. 

The  referee  erred  in  sustaining  the  objection  of  plaintiff's 
counsel  to  the  following  question  put  to  the  witness,  William 
Foulks,  one  of  the  defendants. 
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State  what  occurred  between  you  and  Birkbecks  &  Hod- 
ges or  any  of  them,  in  reference  to  the  engines  and  machinery 
of  the  Concha  and  the  construction  thereof. 

This  question  was  ruled  out  on  the  ground  of  the  inad- 
missibility  of  all  evidence  of  what  occurred  between  the  par- 
ties, prior  to  and  at  the  time  of  making  the  contract  in  suit. 

(a.)  The  rule  which  forbids  the  introduction  of  explana- 
tory parol  evidence,  where  the  parties  have  made  their  con- 
tract in  writing,  excludes  only  parol  evidence  of  the  language 
of  the  parties  contradicting,  varying  or  adding  to  that  which 
is  contained  in  the  written  instrument.  The  court  may 
always  put  themselves  in  the  place  of  the  parties,  and  with 
this  view  evidence  must  be  admissible  of  all  the  circumstan- 
ces surrounding  the  authors  of  the  instrument.  Now  the 
question  excluded  by  the  referee  did  no  more  than  call  for  the 
attendant  facts  and  circumstances,  in  the  light  of  which  the 
contract  of  the  parties  should  have  been  interpreted  and  a 
knowledge  of  which  was  essential  to  enable  the  referee  to 
put  himself  in  their  place.  (I  Green,  on  Ev.,  §§  282,  287.) 

(&.)  Parol  evidence  is  admissible  to  explain  a  latent  ambig- 
uity. Plaintiff's  assignors  contracted  to  build  two  inclined 
condensing  steam  engines  for  use  in  the  propulsion  of  a  vessel. 
The  evidence  shows  there  were  two  modes  of  doing  this,  one 
with  the  engines  connected  by  means  of  a  centre  shaft,  the 
other  with  the  engines  disconnected  and  left  to  act  independ- 
ently. On  the  trial  it  became  a  material  question,  which 
of  these  two  modes  of  construction  was  contemplated.  To 
explain  this  latent  ambiguity  parol  evidence  not  only  of 
what  occured,  but  of  what  was  said  was  clearly  admissible. 
(1  Green,  on  Ev.,  $  297,  et  seq.) 

Joseph  Belknap,  a  witness  for  plaintiff,  looks  at  (exhibit) 
No.  14  and  at  specification  and  contract,  and  says  they  do 
not  call  for  connecting  engines  (taken  subject  to  defendants 
objection  that  it  is  a  question  of  law). 

In  admitting  this  evidence  the  referee  erred;  the  witness 
was  not  colled  upon  to  explain  as  an  expert  any  technical 


314  NEW  YORK  PRACTICE  REPORTS. 

Colwell  agt.  Foulka. 

words  or  terms  of  art,  employed  in  the  contract,  but  to  con- 
strue the  contract  itself.  (1  Greenl.  on  Ev.,  ^  280,  283.) 

DENNIS  McMAHON,  for  the  respondent. 

I.  The  witness  an  expert  of  long  standing,  looked  at  the 
diagram  of  the  engine,  also  at  the  contract  in  suit,  and  speci- 
catioris,  and  gave  an  opinion  as  an  expert,  which  was  admis- 
sible under  all  the  authorities.     (Smith  agt.  Gugerty,  4  Barb. 

S.  C.  E.  614  ;    Rochester  & Eailroad  agt.  Budlong, 

10  How.  Pr.  E.  589 ;  McKee  agt.  Nelson,  4  Cow.  305.) 

II.  The  referee  properly  disallowed  the  item  of  $100  per 
day  of  forfeiture.     The  words  of  the  contract  of  the  2Sth 
day  of  May,  1857,  exclude  the  idea  that  the  parties  stipu- 
lated for  the  forfeiture  of  $100  per  day,  as  stipulated  dam- 
ages.    It  was  intended  as  a  penalty  to  be  held*  in  terrorem 
over  the  heads  of  Birkbecks  &  Hodges.     Not  a  word  is  said 
by  the  parties  fixing  upon  that  sum,  as  agreed  and  liquidated 
damages;  the  word  forfeiture  is  used  thus,  indicating  in  legal 
construction  a  penalty. 

.  None  of  the  cases  have  gone  to  the  extent  .of  holding  that 
under  such  language,  the  whole  forfeiture  must  be  imposed. 
It  is  only  in  cases  where  the  parties  had  expressly  stipulated 
for  the  imposition  of  a  certain  sum  as  liquidated  damages, 
and  then  only  in  those  cases  wherein  it  appears  that  from  its 
peculiar  nature  it  is  impossible  to  arrive  at  a  correct  conclu- 
sion as  to  the  real  amount  of  the  legal  damages  sustained  by 
the  party  damnified.  (DaJcin  agt.  Williams,  17  WcnJ.  p. 
447.) 

See  Judge  BRONSON'S  remarks  as  to  his  reason  for  that 
decision  in  Hoag  agt.  McGinnis  (22  Wend.  p.  165). 

In  this  case  the  parties  agreed  to  this  expression,  viz. : 
Arid  the  award  of  any  two  of  them  is  to  be  final  between  the 
parties  under  the  penalty. of  one  hundred  dollars,  to  be  paid 
by  the  defaulting  party  to  the  one  abiding  thereto,  this  being 
the  stipulated  damages  agreed  upon  by  and  between  the  said 
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parties.  The  court  said  this  is  a  mere  penalty  held  in  ter- 
rorern  over  the  head  of  the  defaulting  party  and  not  to  be 
favored  in  law. 

To  allow  the  use  of  penalties  as  damages  at  the  unlimited 
discretion  of  the  parties,  would  lead  to  the  most  terrible  op- 
pression in  pecuniary  dealings.  The  fair  and  just  rights  of 
creditors  are  worthy  of  all  protection,  but  no  more  than  the 
debtor's  right  to  exemption  from  what  is  beyond  an  honest 
compensation  to  his  creditor. 

In  Spear  agt.  Smith  (1  Den.  pp.  464,  465).  The  language 
here  was  :  I,  the  said  Moses  Smith,  agree  to  pay  to  the  said 
William  W.  Spear,  the  sum  of  one  hundred  dollars  as  the 
ascertained  and  liquidated  damages,  &c.  The  court  say  such 
words  amount  to  a  penalty  held  in  terrorem  especially  where 
it  appears,  that  a  jury  can  ascertain  with  reasonable  cer- 
tainty how  much  damages  the  injured  party  has  actually 
sustained  by  the  non-performance. 

Bagley  agt.  Peddie  (5  Sandf.  191),  was  reversed  in  16 
N.  Y.  Eeps.  469,  473.  This  was  a  case  where  the  language 
used  excluded  the  idea  of  its  being  a  penalty,  viz.  :  In  the 
sum  of  $3,000  as  liquidated  damages,  and  not  by  way  of 
penalty  or  otherwise,  and  the  court  put  it  on  the  recognized 
ground  that  a  breach  of  the  principal  covenant  implied  dam- 
ages so  uncertain  and  difficult  to  be  ascertained,  as  that  the 
sum  named  in  the  bond  should  be  deemed  not  a  penalty,  but 
liquidated  damages  recoverable  upon  a  breach  of  any  of  the 
covenants,  but  the  court  on  page  471  lay  down  the  rule 
second,  page  471. 

"Where  the  word  penalty  is  used  it  is  generally  conclusive 
against  its  being  held  liquidated  damages,  however  strong 
the  language  of  other  parts  of  the  instrument  in  favor  of 
such  construction."  Apply  that  to  this  case.  Are  not  the 
words  forfeiture  and  penalty  synonymous?  They  are  in  a 
case  where  actual  damage  might  easily  be  sustained.  (Rich- 
ards agt.  Edick,  17  Barb.  260  ;  Neely  agt.  Nox,  4  E.  D. 
Smith,  220  ;  Salters  agt.  Ralph,  15  Abb.  273.) 
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Lampman  agt.  Cochran  (16  N.  T.  R.,  p.  275),  was  a 
case  wherein  tlie  parties  expressly  agreed  to  pay  $500  as 
liquidated  damages  in  case  of  performance,  yet  the  court  held 
the  sum  was  wrongfully  named  as  liquidated  damages,  and 
was  in  fact  only  a  penalty. 

Clements  agt.  Cash  (21  N.  Y.  Eeps.  253),  was  a  case 
where  this  language  is  used  (p.  256),  which  said  sum.  is 
hereby  mutually  agreed  by  and  between  said  parties  to  be 
the  ascertained  and  liquidated  damages  for  such  non-per- 
formance, and  the  decision  is  put  on  the  ground  that  it  is 
competent  for  the  parties  to  a  contract  for  the  purchase  of 
real  estate  to  liquidate  and  settle  by  agreement  between 
themselves  the  amount  of  damages  to  be  paid  upon  a  breach 
of  the  contract  instead  of  leaving  such  amount  to  be  ascer- 
tained by  a  court  or  jury. 

But  even  then  the  court  say,  and  when  they  have  settled 
that  compensation  neither  a  court  of  law  nor  a  court  of 
equity  will  diminish  its  amount,  unless  it  be  so  grossly  dis- 
proporttonate  to  the  actual  injury,  that  a  man  would  start 
at  the  bare  mention  of  it  (2  Bos.  &  Pull.  351). 

It  would  have  been  a  perversion  of  principle  for  the  ref- 
eree in  this  cause  to  have  held,  that  the  appellants  who  had 
not  sustained  any  damages  of  consequence  because  of  the 
delay,  but  had  actually  collected  of  Peasant  Bros,  the  price  of 
the  labor  of  B.  &  H.  should  fold  their  arms  and  be  entitled  to 
defend  B.  &  H.'s  claim  and  get  judgment  against  them  for 
$12,500.  The  referee  rejected  the  forfeiture  but  allowed 
the  actual  damages  proven  $125  wharfages,  and  $68  ship  keep- 
ing; a  sum  which  is  excessive,  is  not  to  be  deemed  liquidated 
damages.  (Dennis  agt.  Cummins,  3  Johns.  297 ,  folloived  by 
Jackson  agt.  Boker,  2  Edw.  471 ;  Staples  agt.  Parker,  41 
Barb.  648.) 

The  matter  in  difference  between  the  parties  below  was 
whether  the  engines  should  have  been  originally  connected 
at  or  before  the  time  the  appellants  accepted  her  on  17th 
December,  1857.  She  was  then  not  so  connected.  The 
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expense  of  doing  so  by  a  drag  link  or  chain,  would  have  been 
trifling,  by  a  centre  shaft  would,  and  did  cost  $950.  After 
the  17th  December,  1857,  and  prior  to 'February,  1S58,  the 
firm  of  Birkbecks  &  Hodges  did  connect  the  two  engines  by 
a  centre  shaft  and  charged  for  that  work  as  extra.  The  ref- 
eree disallowed  it  as  extra,  but  found  the  contract  comple- 
ted in  February,  1858,  so  that  on  the  17th  December,  1857, 
the  appellants  waived  performance  as  a  condition  precedent 
to  recovery,  by  accepting  and  clearing  the  vessel  and  by 
adjusting  the  plaintiff's  assignors  account;  but  if  by  the  con- 
tract B.  &  H.  were  bound  to  connect  the  two  engines  they 
would  have  been  entitled  to  a  deduction  to  that  extent.  The 
furnishing  the  drag  link  or  chain  a  trifling  matter,  would 
have  connected,  them  or  the  making  a  central  shaft  which 
involved  less  than  10  per  cent  of  the  original  costs,  would 
have  completed  the  contract  according  to  that  construction. 

Had  the  appellants  the  right  after  accepting  and  reducing 
to  use  the  ship  on  the  17th  December,  1857,  to  lay  by  until 
February,  1858,  and  then  claim  the  $100  per  day.  We  sub- 
mit they  had  not  such  right.  Their  proper  measure  of  dam- 
ages under  the  circumstances  of  the  case  was  the  sum  it 
would  have  cost  to  have  connected  the  engines  the  expense 
of  wharfage  and  watching  the  vessel. 

B.  &  H.  did  in  fact  connect  the  two  engines  prior  to  Feb- 
ruary, 1858,  consequently  the  appellants  did  not  sustain  that 
damage,  and  in  the  allowance  of  $786  of  deduction  to  the 
appellants  by  the  referee,  was  included  the  expense  of 
wharfage  $125  and  expense  of  watching  $68.  If  the  appel- 
lants desired  to  recover  any  other  damages,  they  should  have 
alleged  and  proved  them  or  made  some  request  to  the  ref- 
eree to  find  and  excepted  to  his  ruling  thereunder. 

III.  The  appellants  are  not  in  a  condition  to  raise  that 
forfeiture  question  on  this  appeal. 

Treating  the  disallowance  of  it  as  a  question  of  fact  or  even 
mixed  of  fact  and  law,  the  affirmance  by  the  general  term  of 
the  referee's  report  is  conclusive  on  this  court,  as  it  cannot 
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investigate  questions  of  fact  on  appeal,  except  in  the  mode 
pointed  out  in  the  Code,  which  is  on  reversals  of  judgments 
of  referees  by  the  general  term  on  questions  of  fact. 

Treating  the  disallowance  of  it  as  a  question  of  law,  the 
appellants  cannot  raise  it  here  as  they  have  no  where  raised 
it  on  the  case  made.  No  request  was  made  to  the  referee  to 
rule  on  this  point;  no  request  for  him  to  find  on  it  as  a  mat- 
ter of  law,  no  exception  taken  on  the  trial  to  it,  no  evidence 
offered  in  support  of  it  rejected,  no  motion  to  dismiss  made, 
no  specific  exception  to  the  findings  of  the  referee,  because 
of  his  disallowing  that  item.  The  exceptions  filed  to  the 
report  are  of  the  most  general  nature. 

IV.  On  this  appeal  the  appellants  cannot  urge  that  the 
report  of  the  referee  was  erroneous  on  the  facts,  questions 
of  fact  on  affirmance  below,  are  not  properly  before  this  court 
on  appeal.  (Metcalf  agt.  Mattison,  32  N.  Y.  E.  464;  Doty 
agt.  Carolus,  31  N.  Y.  E.  547 ;  Wilcox  agt.  Haivley,  31  N. 
Y.  E.  648 ;  Peterson  agt.  Eawson,  34  N.  Y.  E.  370.) 

By  the  court,  MILLER,  J.  It  is  insisted  that  the  referee 
erred  in  not  awarding  damages  to  the  defendants  by  way  of 
recoupment  or  set  off  to  the  plaintiff's  demand  for  the  neg- 
ligent and  unskillful  construction  of  the  engines  built,  and  in 
failing  to  make  a  decision  upon  the  issue  joined  in  reference 
to  said  damages. 

The  referee  has  made  no  special  finding  as  to  this  claim, 
and  there  is  no  request  to  make  any  such  finding,  but  he 
allowed  an  off-set  of  $781. 63  to  the  defendants.  It  does  not 
appear  of  what  item  this  amount  is  composed,  nor  is  it  very 
material  in  my  opinion,  as  the  evidence  as  to  the  amount  of 
the  defendants'  set-off  included  this  claim  for  damages  was 

i^ 

conflicting  and  presented  questions  of  fact  for  the  considera-^ 
tion  of  the  referee,  which  he  has  disposed  of  in  his  decisionr 
and  with  which  we  are  not  at  liberty  to  interfere.     Questions 
of  fact  on  affirmance  below  are  not  properly  before  this  court, 
and  the  appellants  under  the  adjudications  heretofore  made 
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cannot  urge  that  the  report  of  the  referee  was  erroneous  as 
to  the  facts  (Netcalf  agt.  Mattison,  32  N.  Y.  E.  464 ;  Doty 
agt.  Carolus,  31  N.  Y.  E.  547  ;  Wilcox  agt.  Hawleij,  31  N. 
Y.  E.  64S ;  Peterson  agt.  Eawson,  34  N.  Y.  E.  370.) 

No  exception  was  taken  to  the  ruling  of  the  referee  admit- 
ting the  question  put  to  one  of  the  witnesses,  whether  the 
specification  called  for  connecting  the  engines  by  a  centre 
shaft.  I  think,  however,  that  the  question  was  a  proper  one. 
The  witness  was  an  expert  and  the  subject  of  inquiry  was  in 
regard  to  a  matter  which  was  not  familiar  to  the  court.  He 
looked  at  the  diagram  of  the  engine,  the  contract  and  speci- 
fications, and  gave  an  opinion  to  explain  technical  terms  in 
the  contract  and  the  meaning  of  the  provisions  contained  in 
the  specifications  which  \\ere  properly  susceptible  of  expla- 
nation in  this  manner,  such  evidence,  I  think,  was  clearly 
admissible.  (Smith  agt.  Gugerty,  4  Barb.  614 ;  The  E.  &  S. 
Eailroad  Co.  agt.  Budlong,  10  How.  289 ;  Curtis  agt.  Gano, 
22  N.  Y.  E.  426.) 

I  also  think  that  the  referee  properly  excluded  evidence 
of  what  occurred  between  the  parties  prior  to  and  at  the  time 
of  making  the  contract.  The  rule  is  well  settled,  that  all 
conversations  had  prior  to  the  execution  of  a  written  instru- 
ment become  merged  in  the  instrument  when  executed. 
There  was  nothing  in  the  offer  to  show  that  the  testimony 
was  intended  to  explain  what  was  otherwise  obscure  or  unin- 
telligible, and  that  such  explanation  was  not  inconsistent 
with  the  written  contract  (  1  Gr.  Ev.,  §  2S2),  nor  that  the 
facts  and  circumstances  under  which  the  contract  was  made 
would  give  any  light  in  the  interpretation  of  the  instrument. 
(I  Gr.  Ev.,  §  287).  Neither  was  it  offered  to  explain  a  latent 
ambiguity  (id.  297).  If  the  evidence  was  in  any  respect 
admissible,  and  the  referee  erred  in  excluding  it,  I  am  in- 
clined to  think  that  the  difficuly  was  obviated  by  the  with- 
drawal afterwards  on  the  part  of  the  plaintiff,  of  all  objec- 
tions to  testimony  of  a  similar  character  which  was  offered 
by  the  defendants. 
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It  is  further  insisted  by  the  defendants'  counsel,  that  the 
stipulation  in  the  contract  to  the  effect  that  the  engines  were 
to  be  completed  and  ready  on  or  before  the  fifteenth  day  of 
October,  1857,  under  a  forfeiture  of  one  hundred  dollars  a 
day  after  the  above  day,  until  they  were  completed,  which 
was  on  the  14th  day  of  February,  afterwards  provided  for 
liquidated  damages,  and  the  referee  erred  in  not  allowing 
those  damages  at  the  rate  of  one  hundred  dollars  per  clay. 
A  point  is  taken  by  the  plaintiff's  counsel,  that  the  appel- 
lants are  not  in  condition  to  raise  this  question  of  damages 
on  this  appeal,  because  as  a  question  of  fact  the  affirmance 
of  the  referee's  report  by  the  general  term  is  conclusive,  and 
as  a  question  of  law,  no  request  was  made  to  the  referee  to 
rule  on  this  point  or  to  find  as  a  matter  of  law,  and  no 
specific  exception  was  taken  to  the  finding  of  the  referee  for 
disallowing  this  item.  Without  discussing  the  validity  of 
these  objections,  I  am  of  the  opinion  that  this  was  not  a 
case  for  the  allowance  of  the  forfeiture  named  in  the  con- 
tract as  liquidated  damages. 

The  question  whether  such  damages  as  are  stipulated  in 
the  gross  amount  fixed  for  a  failure  to  perform  a  contract,  is 
in  the  nature  of  a  penalty,  is  one  of  considerable  difficulty, 
and  the  authorities  upon  the  subject  are  replete  with  con- 
tradictions. 

It  is  not  necessary  to  review  the  various  cases  where  the 
question  is  discussed,  and  it  is  enough  to  refer  briefly  to 
some  of  the  principles  by  which  cases  of  this  character  are 
to  be  determined.  One  of  the  rules  of  construction  estab- 
lished is,  that  the  courts  are  to  be  governed  by  the  intention 
of  the  parties  to  be  gathered  from  the  language  of  the  contract 
itself,  and  from  the  nature  and  circumstances  of  the  case 
(Cotheal  agt.  Talmadge,  5  Seld.  554;  Crisdee  agt.  Bolton,  3 
Car.  and  P.  240),  and  in  all  the  cases  the  courts  have  treated 
it  as  a  question  as  to  the  intention  of  the  parties.  [Reynolds 
agt.  'Bridge,  37  Eng.  L.  and  Eq.  130.)  Having  in  view  this 
rule  it  is  scarcely  to  be  supposed  that  the  parties  intended 
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to  fix  an  amount  so  extravagant  and  which  would  be  if 
allowed  as  claimed,  so  grossly  disproportionate  to  the  actual 
damages  as  liquidated  damages,  for  so  trivial  an  omission  or 
delay  and  I  cannot  discover  any  sufficient  and  satisfactory 
reason  for  any  such  inference  or  conclusion;  nor  is  any  such 
intention  to  be  presumed  upon  the  hypothesis  that  the  t  dam- 
ages resulting  from  a  breach  of  this  contract  would  be  of 
euch  an  uncertain  amount  as  to  be  incapable  of  proof,  and 
that  it  would  be  difficult  to  show  the  nature  of  the  injury 
caused  and  the  actual  damages  arising  from  the  delay. 

It  may  also  be  observed  that  the  language  of  the  contract 
itself  militates  against  any  such  theory.  Not  a  single  word 
is  said  about  liquidated  damages,  and  the  word  forfeiture,, 
which  is  equivalent  to  a  penalty  is  used,  which  manifest* 
that  a  penalty  was  intended.  Nor  should  it  be  overlooked 
that  many  of  the  cases  decided  sustain  the  doctrine  that 
even  where  the  term  liquidated  damages  is  incorporated  in 
the  instrument,  the  gross  amount  fixed  is  in  the  nature  of  a 
penalty.  (Hoag  agt.  McGinnis,  22  Wend.  165 ;  Spear  agt. 
Smith,  1  Den.  454 ;  Sagley  agt.  Peddle,  16  N.  Y.  E.  469 ; 
Lampman  agt.  Cochran,  16  Id.  275  ;  Staples  agt.  Parker,  41 
Barb.  648.) 

Another  view  may  also  be  invoked,  and  I  think  is  appli- 
cable to  the  present  case,  and  that  is,  that  there  is  sometimes 
plausible  ground  for  withholding  the  doctrine  of  liquidated 
damages,  when  the  party  might  be  responsible  for  the  whole 
amount  of  damages  for  the  breach  of  an  unimportant  part  oti 
a  contract,  and  so  be  made  to  pay  a  sum  by  way  of  damages 
grossly  disproportionate  to  the  injury  sustained  (5  ScM1.  5*57,. 
before  cited;  Clement  agt.  Cash,  12  N.  Y.  E.  253)..  Look- 
ing then  at  this  provision  of  the  contract  as  it  standsr  with 
all  the  difficulties  in  the  way  of  its  construction,  with  which 
the  numerous  authorities  on  the  subject  invest  it,  and  con- 
sidering the  severe  consequences  which  would  accrue  from 
a  strict  and  rigid  enforcement  of  its  conditions,  and  with 
very  much  to  show  a  different  intention,  I  am  constrained 
You  XXXVL  21 
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to  hold  that  there  is  not  such  a  clear  expression  of  the  intent  of 
the  parties  as  would  warrant  the  conclusion  that  the  amount 
named  was  designed  as  liquidated  damages. 

The  views  I  have  expressed  dispose  of  all  the  questions 
presented,  and  the  judgment  of  the  general  term  must  be 
affirmed. 

00 

WOODRUFF,  J.  The  only  exception  which  appears  to  have 
been  taken  by  the  appellants  to  the  ruling  of  the  re'feree  in 
receiving  or  rejecting  evidence,  was  to  his  sustaining  the 
plaintiff's  objections  to  proof  of  the  oral  negotiations  and  con- 
versations between  the  parties  prior  to,  and  at  the  time  of 
the  making;  of  the  contract  in  suit.  The  rule  is  too  familiar 

O 

to  be  questioned  that  it  is  not  competant  to  alter,  vary  or 
affect  the  obligations  created  by  a  written  agreement  by  evi- 
dence of  cotemporaneous  or  prior  negotiations  of  the  parties. 
The  questions  which  were  objected  to  called  for  all  that  took 
place.  In  every  possible  view  of  the  subject  such  a  question 
was  properly  excluded. 

If  it  had  been  proposed  to  show  a  distinct  collateral  agree- 
ment not  embraced  in  the  terms  of  the'  contract,  a  different 
question  would  arise,  but  there  was  no  such  claim  or  pre- 
tence. If  the  terms  of  the  agreement  were  ambiguous  in 
their  application  to  the  subject  matter,  it  might  be  competent 
to  show  what  was  before  the  minds  of  the  parties,  but  no 
such  ambiguity  existed.  The  terms  of  the  written  agree- 
ment prescribed  certain  particulars,  and  in  respect  to  what 
was  not  specified.  The  engines  agreed  to  be  built  were  to 
be  unsurpassed  by  any  steamboat  engines  of  their  class,  and 
guaranteed  to  propel  a  boat  of  dimensions  stated,  at  a  speed 
mentioned.  It  is  clear  that  except  in  the  particulars  stated 
the  details  of  the  construction  were  left  to  the  judgment  of 
the  builders,  and  no  evidence  of  parol  agreements  inconsistent 
with  this  was  admissible.  But  there  is  in  truth  no  founda- 
tion whatever  for  the  exception.  The  plaintiff's  counsel 
withdrew  his  objections,  and  the  witness  testified  at  great 


NEW  YORK  PRACTICE  REPORTS.       323 

Col  well  agt.  Foulks. 

length  to  his  interviews  with  the*  plaintiffs,  and  what  took 
place  between  them  from  the  moment  when  the  proposition 
to  build  was  first  made,  down  to  the  time  when  the  steam- 
boat went  to  Havana.  The  other  exceptions  are  chiefly 
addressed  to  the  findings  of  fact  which  are  not  the  subject 
of  review  in  this  court  in  the  form  presented  by  the  present 
case.  Had  the  supreme  court  deemed  it  their  duty  to 
reverse  the  judgment  upon  questions  of  fact,  and  so  stated 
in  the  order  of  reversal,  the  present  law  gives  this  court  juris- 
diction to  review  such  questions.  The  appellant's  counsel 
in  his  argument  has  taken  a  much  wider  range,  and  asks  us 
to  reverse  because  the  referee  has  not  found  or  passed  upon 
various  matters  which  he  claims  were  in  issue.  If  he  desires 
a  more  full  or  specified  finding  he  should  have  required  it, 
and  if  necessary  have  sought  the  aid  of  the  court  below  to 
that  end.  It  is  not  within  the  jurisdiction  of  this  court  to 
examine  the  case  except  upon  the  facts  found,  and  if  there 
was  no  error  in  law  committed,  assuming  the  facts  to  be  as 
found  by  the  referee,  we  have  no  other  alternative  but  to 
affirm  the  judgment.  Whether  upon  a  request  to  find  upon 
issues  or  questions  deemed  material,  and  a  refusal  by  the  ref- 
eree to  find  either  way  an  exception  will  lie  which  would  be 
available  in  this  court,  was  left  undecided  in  Grant  agt. 
Morse  (22  N.  Y.  E.  323),  and  the  question  does  not  arise 
here,  for  the  case  does  not  show  that  the  appellant  desired 
or  has  in  any  manner  sought  or  requested  any  other  or  fur- 
ther findings  than  are  contained  in  the  report  of  the  referee. 
Upon  the  facts  found  the  conclusions  of  law  stated  by  the 
referee  are  inevitable,  unless  as  matter  of  law  it  be  true  that 
it  appears  by  such  findings  that  the  defendants  were  entitled 
to  be  allowed  $100  per  day  as  liquidatated  damages  for  the 
contractors'  delay  in  completing  the  engines  contracted  for  so 
far  as  necessary  to  extinguish  all  clams  by  the  plaintiff's 
assignors.  The  contract  bore  date  May  28,  1857,  and  in 
terms  required  the  plaintiff's  assignors  to  build  and  place  on 
board  a  steamboat  to  be  furnished  by  the  defendants,  two 
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steam  engines  of  the  description  specified,  for  the  price  of 
$8,000,  "  and  to  have  the  same  completed  ready  for  steam, 
on  or  before  the  15th  of  October  next,  under  a  lorfeiture  of 
$100  per  day  for  each  and  every  day  after  the  above  date 
until  the  same  is  completed  as  above."  The  referee  liaa 
found  that  the  work  so  agreed  to  be  done  was  not  completed 
until  about  the  middle  of  Februaiy,  1856,  120  days  after  the 
day  mentioned  for  its  completion.  It  does  not  appear  by 
any  distinct  specification  in  the  referee's  report  whether  he 
allowed  anything  to  the  defendants  for  damages  by  reason  of 
the  delay,  or  whether  any  damages  were  proved  by  them  to 
have  been  sustained.  The  proper  inference  is  that  if  any 
were  proved  they  were  allowed. 

But  it  is  quite  clear  that  $100  per  day  or  $12,000,  were 
not  allowed,  else  it  would  have  extinguished  all  claims  by  the 
plaintiff.  I  think  that  in  this  there  is  no  error.  First :  The 
contract  declares  this  provision  to  be  a  lt  forfeiture."  It  must 
then  be  so  construed  and  the  parties  be  deemed  to  have  so 
intended,  unless  the  agreement  plainly  indicates  the  contrary. 
The  general  rule  requires  that  what  the  parties  themselves 
prescribed  as  a  forfeiture  shall  be  so  treated.  The  agreement 
in  this  case  does  not  clearly  indicate  the  contrary.  The 
engines  were  to  be  built  and  put  up  complete,  to  the  satis- 
faction of  the  defendants  or  other  competent  judges.  The 
forfeit  or  penalty  as  such,  was  appropriate  to  compel  the 
plaintiffs  to  supply  or  remedy  the  slightest  deficiency,  but 
by  no  means  indicated  that  a  slight  defect  easily  and  at  small 
expense  supplied,  was  to  be  compensated  and  no  more  than 
compensated  at  $100  per  day.  Second  :  The  report  of  the 
referee  shows  that  the  parties  themselves  either  treated  this 
provision  of  the  contract  as  not  providing  a  sum  certain  as 
liquidated  damages,  or  for  reasons  satisfactory  to  themselves 
varied  performance  according  to  the  letter  of  the  contract. 
On  the  27th  of  December,  seventy-two  days  after  the  expi- 
ration of  the  term  limited  by  the  contract  for  the  completion 
of  the  work,  they  adjusted  the  amount  due  to  the  assignors 
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of  the  plaintiff  at  $9,676.34,  recognizing  the  rights  of  the 
contractors  notwithstanding  the  delay,  to  the  full  contract 
price,  arid  to  payment  for  extra  work  beyond  that  price. 
This  plainly  indicated  either  that  the  sum  mentioned  as  a  for- 
feiture was  a  mere  penalty,  and  the  delay  was  without 
actual  damage  to  the  defendants,  or  that  such  penalty  or  for- 
feiture had  been  waived  by  reason  of  alteration  or  extra  work. 
Third:  If  the  question  whether  the  $100  per  day  was  intended 
by  the  parties  as  liquidated  damages  or  a  penalty,  depended 
upon  facts  extrinsic  to  the  contract  itself,  as  upon  the  relation 
of  the  defendants  to  the  subject,  their  possible  engagements  to 
other  parties,  the  value  of  the  use  of  the  completed  engines, 
or  other  circumstances  known  to  the  parties  when  the  con- 
tract was  made,  and  in  view  of  which  the  agreement  was 
entered  into,  these  were  subjects  of  proof  on  the  trial,  and  the 
finding  of  the  referee  so  far  as  it  could  properly  be  affected  by 
guch  cirumstances,  must  be  regarded  as  a  finding  of  facts  and 
conclushre.  It  is  a  matter  of  some  satisfaction  to  me  (though 
not  within  our  province  to  investigate,  because  a  mere  ques- 
tion of  fact),  that  the  defendants  appear  by  the  evidence  to 
have  collected  from  the  party  by  whom  they  were  employed 
to  build  the  steamboat,  the  whole  bill,  and  even  more  than 
has  been  awarded  to  the  plaintiffs  in  the  action.  The  judg- 
ment should  be  affirmed  All  the  judges  concurred. 
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BUFFALO  SUPERIOR  COURT. 
FRANK  MORGAN,  respondent,  agt.  GEORGE  HOUSE,  appellant. 


To  justify  the  issuing  of  an  attachment  under  section  thirty-three  of  the  act  to  abol- 
ish imprisonment  for  debt,  an  affidavit  must  be  presented  to  the  justice,  showing  a 
demand  arising  upon  contract  and  the  amount  of  it,  that  no  warrant  can  issue,  and 
that  the  defendant  resides  out  of  the  county. 

That  "  no  warrant  can  issue  "  is  a  jurisdictional  fact,  to  be  affirmatively  shown. 

Van  Kirk  agt.  Wilds  (11  Barb.  520),  is  in  conflict  with  Bennttt  agt  Zfroira  (4  Comst. 
354),  and  must  be  considered  as  overruled. 


General  Term,  December,  1868. 

C.  H.  PARK,  for  appellimt. 

W.  W.  ROWLEY,  for  respondent. 

By  the  court,  HASTEN,  J.  THIS  is  an  appeal  from  a  judg- 
ment rendered  in  a  justice's  court. 

The  action  was  commenced  by  attachment  under  the 
thirty-third  section  of  the  act  to  abolish  imprisonment  for 
debt.  The  only  question  in  the  case  arises  upon  the  suffici- 
ency of  the  affidaivit  upon  which  the  attachment  issued. 

It  was  at  one  time  a  mooted  question  whether  the  statute 
required  that  the  grounds  on  which  an  attachment  under 
that  section  is  authorized  to  be  issued  should  be  shown  to 
the  justice  by  affidavit.  The  supreme  court  without  much 
consideration  held  that  no  affidavit  was  required  or  necessary. 

In  Taylor  agt.  Heath  (4  Den.  592),  Judge  BEARDSLEY 
reviewed  those  decisions  and  carefully  examined  the  provis- 
ions of  the  statute  bearing  upon  the  question.  He  showed 
that  such  an  affidavit  was  required  by  the  statute,  and  that 
there  was  no  authority  to  issue  an  attachment  under  that 
section  without  it.  In  the  report  of  the  case  it  is  said  that 
Judges  BRONSON  and  JEWETT  concurred  in  the  opinion  of 
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Judge  BEARDSLEY,  that  the  judgment  of  the  justice's  court 
should  be  reversed  on  the  ground  it  did  not  appear  in  any 
way,  that  the  defendant  was  a  non-resident,  without  express- 
ing any  opinion  whether  the  statute  required  an  affidavit 
in  such  case.  No  one  can  read  the  statutes  and  the  opinion 
of  Judge  BEARDSLEY,  without  becoming  satisfied  that  Judge 
BEARDSLEY  reached  the  right  conclusion. 

He  says  "  an  attachment  under  section  33  is  a  authorized 
because  the  defendant  is  a  non-resident,  and  one  against  tvhom 
no  warrant  can  issue,  but  these  facts  and  circumstances  must 
be  proved  by  affidavit." 

The  court  of  appeals  put  the  question  at  rest  by  adopting 
£he  conclusion  of  Judge  BEARDSLEY.  (Bennett  agt.  Broivn 
(4  Comst.  254.) 

In  Van  Kirk  agt.  Wilds  (11  Barb.  520),  the  supreme 
court  held  that  an  affidavit  of  the  non-residence  of  the  defend- 
ant was  necessary  to  confer  jurisdiction  upon  the  justice  to 
issue  the  attachment,  but  that  it  was  not  necessary  that  it 
should  show  that  no  warrant  could  issue.  The  learned  judge 
who  delivered  the  opinion  in  that  case,  does  not  give  the 
question  much  examination. 

Van.Kirk  agt.  Wilds  is  in  conflict  with  Bennett  agt.  Brown, 
and  was  decided  before  Bennett  agt.  Brown  was  reported, 
and  probably  in  ignorance  of  it,  for  it  is  not  alluded  to. 

Van  Kirk  agt.  Wilds  must  be  considered  as  overruled. 

The  33d  section  is,  '^whenever  by  the  provisions  of  the 
thirtieth  section  of  this  act,  no  warrant  can  issue,  and  the 
defendant  shall  reside  out  of  the  county,  he  shall  be  pro- 
ceeded against  by  summons  or  attachment."  The  act  also 
contains  the  following  provision  :  "Before  any  attachment 
ehall  issue  *  *  *  the  plaintiff  shall  by  his  own  affidavit 
or  that  of  some  other  person,  prove  to  the  satisfaction  of  the 
justice,  the  facts  and  circumstances  to  entitle  him  to  the 
Bame." 

The  court  of  appeals  in  Bennett  agt.  Brown  (supra),  held 
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that  this   provision  applied  to  attachments  under  section 
thirtj-throe. 

To  justify  the  issuing  of  an  attachment  under  section  thir- 
ty-three an  affidavit  must  be  presented  to  the  justice  show- 
ing a  demand  arising  upon  contract  and  the  amount  of  it  over 
all  discounts,  that  no  warrant  can  issue,  and  that  the  defend- 
ant resides  out  of  the  county.  (2  E.  S.  230;  Laws,  1831, 
396  ;  Bennett  agt.  Brown  (supra). 

The  affidavit  in  this  case  is  as  follows : 

"Erie  county,  ss:  Frank  Morgan  being  duly  sworn  says, 
that  he  has  a  demand  against  the  defendant  George  House, 
arising  upon  contract,  amounting  to  over  twenty-four  dol- 
lars over  and  above  all  discounts,  and  that  the  said  George 
House  is  a  non-resident  of  Erie  county." 

It  is  claimed  that  this  affidavit  is  defective  in  not  showing 
that  the  demand  is  one  for  which  "no  warrant  can  issue." 
By  the  thirtieth  section  referred  to,  no  person  can  be  arrested 
"  upon  any  demand  arising  upon  contract  express  or  implied," 
unless  it  be  for  money  collected  by  a  public  officer;  or,  for 
any  misconduct  or  neglect  in  office ;  or,  in  any  professional 
employment." 

To  state  that  the  demand  arises  upon  contract,  does  not 
show  that  it  is  a  case  in  which  by  the  provisions  of  section 
thirty  "no  warrant  can  issue,"  for  it  may  be  one  of  the  ex- 
cepted  cases. 

An  action  by  a  client  against  his  attorney  for  money  col- 
lected by  the  latter  for  the  former,  is  upon  a  demand  arising 
upon  contract  and  yet  it  is  a  case  in  which  a  warrant  can 
issue ;  and  in  which  consequently  an  attachment  under  sec- 
tion thirty-three  is  not  authorized.  (Stage  agt.  Stevens  (I 
Den.  267.) 

The  affidavit  must  state  facts  and  circumstances  sufficient 
to  prove  the  jurisdictional  fact  that  the  case  is  one  in  which 
by  the  provisions  of  the  thirtieth  section,  no  warrant  can 
issue. 

The  affidavit  in  this  case  is  in  that  particular  defective. 
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That  the  demand  is  one  for  which  no  warrant  can  issue, 
may  be  shown  by  stating  that  it  is  one  arising  upon  contract 
and  is  not  for  money  collected  by  a  public  officer,  or  for  any 
misconduct  or  neglect  in  office,  or  in  any  professional  em- 
ployment, or  by  stating  for  what  the  demand  is,  as  for  work 
and  labor,  or  goods  sold,  or  money  lent,  &c. 

The  iudgmeut  must  be  reversed. 
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SUPREME   COURT. 

JOHN  M.  OTTER,  respondent,  agt.  THE  BREVOORT  PETROLEUM 
COMPANY,  appellant. 

Where  a  petroleum  company  newly  organized  authorized  W.  their  president  and 
L.  oue  of  their  trustees,  to  sell  4,000  shares  of  stock  of  the  said  company  for  $2.50 
per  share,  the  par  value  being  $10,  and  W.  received  from  the  plaintiff  $1,750, 
and  gave  a  receipt  for  that  sum  from  the  plaintiff'  in  full  for  700  shares  of  the  capital 
stock  of  the  company,  the  receipt  to  be  exchanged  for  certificates  of  stock  on  pre- 
sentation to  the  secretary  and  signed  the  receipt  "  for  J.  G.  W.,  treasurer," — it 
constitutes  a  valid  contract  on  the  face  of  it,  binding  the  company  to  deliver  the 
stock  for  which  the  plaintiff's  money  was  received. 

There  is  no  rule  of  public  policy  that  requires  a  court  to  relieve  defendants  from  a 
contract,  otherwise  without  objection,  binding  it  to  the  delivery  of  shares  in  its 
capital  for  a  price  below  the  par  value.  (Per  LEONARD,  J.) 

Where  a  judgment  is  rendered  for  damages  against  a  company  for  the  non-delivery 
of  200  shares  of  its  capital  stock  at  the  highest  market  rates  between  the  time  when 
the  plaintiff  demanded  certificates  therefor  and  the  day  of  trial,  waiving  the  specific 
delivery  of  the  shares,  the  plaintiff  claiming  that  the  company  had  rendered  them- 
selves incapable  of  performing  the  contract  sued  on,  because  the  particular  shares 
had  been  conveyed  to  another ;  nevertheless,  the  rule  of  damages  stated  is  correct ; 
but  it  should  also  be  shown  that  the  company  had  not  other  shares  for  which  they 
could  lawfully  issue  certificates  to  the  plaintiff,  if  they  were  under  obligations  to 
do  so. 

Where  the  plaintiff  purchased  of  W.  acting  as  aforesaid,  on  behalf  of  the  company, 
500  shares  of  its  capital  stock  and  represented  to  W.  that  he  had  previously  pur- 
chased of  L.,  also  acting  as  aforesaid  on  behalf  of  the  company,  200  shares  more, 
SJid  W.  believing  such  representation  as  to  the  200  shares  to  be  true,  received  pay 
for  the  700  shares  and  gave  receipt  as  aforesaid ;  and  it  turned  out  such  represen- 
tation was  untrue  in  fact,  and  the  company  thereupon  tendered  back  to  the  plain- 
tiff the  money  for  the  200  shares  and  refused  to  issue,  the  certificates  for  the  200 
shares;  notwithstanding  such  receipt  and  payment,  there* was  not  a  valid  and 
binding  contract  between  the  plaintiff  and  defendants  as  to  the  200  shares. 

The  agreement  to  sell  was  signed  by  W.  under  a  mistake  at  least,  as  to  the  fact  of  a 
sale  made  L.,  which  mistake  occurred  by  the  erroneous  statement  of  the 
plaintiff. 

First  Judicial  District,  General  Term,  December,  1868. 

Before  Hon.  WM.  H.  LEONARD,  P.  J.;  SUTHERLAND  and 
PECKHAII,  Justices. 

THIS  action  was  commenced  to  compel  the  specific  per- 
formance of  an  alleged  contract  for  the  sale  of  200  shares  of 
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the  stock  of  the  defendant  a  corporation  organized  under  the 
geueral  manufacturing  act  of  this  state. 

.  The  par  value  of  the  stock  is  $10  per  share.  And  it  is 
alleged  that  the  defendant  agreed  to  sell  700  shares  of  such 
stock  to  the  plaintiff  for  $2.50  per  share. 

The  defendant  authorized  their  president  George  H.  White 
and  William  H.  Lee,  director  and  partner  with  the  plaintiff, 
to  solicit  subscriptions  to  their  stock  and  after  the  plaintiff 
subscribed  verbally  for  500  shares.  White  then  left  town, 
but  on  his  return  called  to  see  Lee,  but  found  only  Otter 
who  assured  him  he  had  subscribed  with  Lee,  for  200  shares 
mo-re  at  the  same  rate,  and  induced  White  to  take  the  money 
for  700  shares  and  he  gave  receipt  (in  his  own  name  for  J. 
G.  Willams,  treasurer). 

Lee  denying  that  Otter  had  subscribed  for  ttie  200  extra 
shares,  the  company  refused  to  ratify  the  subscription  and  the 
money  was  tendered  back  to  Otter.  There  were  8,000  shares 
of  the  stock  reserved  for  sale  of  which  only  4,000  were  dis- 
posed of. 

The  plaintiff  brought  action  claiming  to  have  a  delivery  of 
the  200  shares  of  stock  he  had  agreed  with  Lee  to  subscribe 
for,  and  the  referee  instead  of  giving  him  the  stock  as  he 
claimed,  gave  him  a  money  judgment  against  the  defendant 
in  lieu  thereof  for  $6,948.64,  although  the  whole  original 
price  was  $500. 

D.  McMAHON,  for  defendants,  appellants. 

1.  The  verbal  subscriptions  were  not  contracts  between  the 
the  plaintiff  and  defendant. 

2.  The  written 'receipt  was  not  a  contract  between  the 
parties. 

(a.)  It  was  not  a  contract  at  all,  but  a  mere  receipt  by 
Geo.  H.  White  for  the  treasurer. 

(b.)  It  does  not  purport  to  be  a  contract  on  behalf  of  the 
defendant.  The  defendant  is  not  a  party  to  it. 
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(c.)  It  was  not  executed  by  authorty  of  the  trustees  who 
alone  had  power  to  contract  on  behalf  of  the  defendants. 
(Laws  of  1848,  p.  55,  §  3.) 

(f7.)  The  trustees  not  only  did  not  authorize  such  receipt, 
but  refused  to  confirm  the  verbal  subscription  for  stock  by 
the  plaintiff.  (Moss  agt.  Livingston,  4  N.  Y.  R.  208;  De 
Witt  agt.  Walton,  9  N.  Y.  E.  571.) 

3.  The  subscription  for  the  stock  for  less  than  the  par 
value  thereof  and  any  contract  founded  on  such  subscription 
is  void. 

(«.)  The  whole  amount  subscribed  must  be  paid  by  the 
stockholder,  (Laws  of  1848,  p.  56,  §§  6  and  7),  and  a  fail- 
ure to  do  so  within  two  years  works  a  forfeiture  of  the 
charter.  (Id.) 

(b.)  Until'  such  payment  in  full  and  a  sworn  certificate 
thereof  is  filed  and  recorded  the  stockholders  are  individually 
liable.  (Id.,  §§  10  <fr  11.) 

(c.)  An  issue  of  the  stock  for  one  quarter  of  its  amount  is 
a  fraud  on  the  laws  and  the  plaintiff  is  a  party  to  it. 

(d.)  Such  a  contract  as  is  alleged,  is  contrary  to  the  pol- 
icy of  the  law  and  will  not  be  sustained.  (Payne  agt.  Eden, 
3  Caines,  213 ;  N.  Y.  Firemen's  Ins.  Co.  agt.  Mech.  Ins.  Co. 
7  Wend.  31 ;  Perkins  agt.  Savage,  15  Wend.  412;  Jackson 
agt.  Waller,  5  Hill,  27,  and  7  Id.  387.) 

The  plaintiff  (if  he  had  any  valid  claim),  had  his  election 
to  rescind  the  contract  for  a  breach  and  bring  action  at  law 
for  his  damages  or  to  proceed  in  equity  to  compel  a  trans- 
fer of  the  stock.  He  made  that  election  and  claimed  the 
stock  specifically  and  cannot  make  a  new  election  and  recover 
enormous  damages.  (See  Boyd  agt.  VanderJcemp,  1  Barb. 
Ch.  273.) 

It  was  monstrous  to  permit  a  new  election  every  time  one 
party  found  it  to  his  interest  and  the  referee  had  no  right  to 
make  such  new  election  for  him,  and  give  him  very  much 
more  and  an  entirely  different  remedy  for  what  was  claimed 
by  the  pleadings. 
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The  bill  is  one  for  specific  performance  only,  the  damages 
claimed  are  for  detention  of  the  stock,  yet  without  a  trial  by 
jury,  the  referee  ignored  the  right  the  defendant  had  to  a 
trial  by  jury  in  an  action  if  treated  as  breach  of  covenant. 

The  rule  of  damages  adopted  by  the  referee  was  errone- 
ous, the  action  being  in  its  essence  one  for  a  specific  per- 
formance, his  legal  damages  were  loss  of  dividends  or  interest 
on  the  amount  paid,  viz. :  $2.50  per  share  on  200  shares,  the 
number  claimed  and  the  amount  paid  without  any  proof  of 
what  the  value  was  at  the  time  of  the  breach  of  the  alleged 
contract  and  interest  on  that  value,  a  rule  adopted  in  one 
case  (vide  Br'mkerlioff  agt.  Phelps,  43  Barb.  p.  469),  and  with- 
out any  proof  of  what  the  market  value  was  at  the  time  and 
place  of  delivery  less  amount  paid,  a  rule  adopted  in  Dana 
agt.  Feidler  (12  N.  Y.  R.  40),  or  without  any  proof  of  the 
value  of  the  stock.at  the  time  of  the  filing  the  bill  after  de- 
ducting unpaid  purchase  money,  a  rule  adopted  in  Boyd  agt. 
Vanderltemp  (1  Barb.  Cli.  273),  or  without  any  proof  of  the 
difference  in  value  between  cost  price  and  market  value  at 
time  of  demand,  a  rule  adopted  in  7  Bosw.  515,  and  6  Barb. 
646.  The  referee  allowed  the  highest  market  value  between 
the  day  of  breach  and  the  day  of  trial,  and  on  the  most  gen- 
eral and  unsatisfactory  proof  even  of  that  kind  gives  the  ex- 
traordinary judgment  of  nearly  $7,000  for  what  cost  only 
$500.  The  rule  of  allowing  the  highest  market  value  be- 
tween breach  and  day  of  trial  is  confined  to  special  cases, 
and  is  reprobated  in  Suydam  agt.  Jenkins  (3  Sandf.  614).  In 
the  plaintiff's  complaint  no  special  damages  are  averred.  The 
allegation  in  that  particular  is  of  a  round  sum.  No  such 
damages  as  the  referee  allowed  are  necessarily  implied  from 
the  breach  of  this  alleged  contract.  On  the  contrary  re-pay- 
ment of  sum  advanced  and  interest  would  be  the  legitimate 
fruits  of  the  injury.  If  the  plaintiff  sought  particular  or  spe- 
cial damages  he  must  have  alleged  them.  Contingent  prof- 
its which  might  have  been  realized  from  the  fullfilment  of  a 
contract,  are  not  recoverable  as  damages  for  its  breach. 
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(Driggs  agt.  Dwighi,  17  Wend.  71;  4  Barb.  261 ;  Peters  agt. 
Whitney,  23  Barb.  24  ;  Hargous  agt.  ^Li?ow,  5  Hill,  472.) 

Lastly.  The  judgment  should  be  reversed  and  the  plain- 
tiff's complaint  dismissed. 

R.  W.  VAN  PELT,  /or  plaintiff,  respondent. 

By  the  court,  LEONARD,  P.  J.  The  defendants  authorized 
George  II.  White,  their  president  and  William  H.  Lee,  a 
trustee  to  sell  four  thousand  shares  of  the  stock  of  the  com- 
pany for  $2.50  per  share,  the  par  value  being  $10.  White 
received  from  the  plaintiff'  $1,750,  on  the  23d  of  August, 
1SG4,  and  signed  a  receipt  for  that  sum  from  the  plaintiff  in 
full  of  seven  hundred  shares  of  the  capital  stock  of  the  com- 
pany, the  receipt  to  be  exchanged  for  certificates  of  stock  on 
presentation  to  the  secretary. 

White  signed  the  receipt  for  J.  G.  Williams,  treasurer; 
this  is  a  valid  contract  on  the  face  of  it  binding  the  company 
to  deliver  the  stock  for  which  the  plaintiff's  money  was 
received. 

It  is  said  that  public  policy  will  not  permit  an  incorpor- 
ated company  to  sell  its  own  shares  for  less  than  par.  The 
facts  are  not  before  the  court  to  raise  the  question  mentioned. 
It  has  not  been  made  to  appear  how  the  company  acquired 
the  stock.  It  may  have  been  issued  for  property  and 
acquired  subsequently  by  the  company,  or  it  may  have  been 
forfeited  stock  for  the  non-payment  of  the  subscription  price. 
It  cannot  be  inferred  in  favor  of  the  defendants,  that  the  stock 
had  not  been  fully  paid  up  and  afterwards  acquired  by  the 
company.  If  it  were  otherwise,  I  am  unable  to  perceive  any 
rule  of  public  policy  that  requires  the  court  to  relieve  tl  e 
defendants  from  a  contract  otherwise  without  objection  bin<-^ 
ing  it  to  the  delivery  of  shares  in  its  capital  for  a  price  below 
its  par  value.  The  contest  in  this  case  relates  to  the  non- 
delivery of  two  hundred  shares,  a  portion  of  the  number  men- 
tioned in  the  contract.  The  company  delivered  to  the  plain- 
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tiff  certificates  for  five  hundred  shares  admitting  the  validity 
of  the  contract  only  to  that  extent.  When  the  receipt  was 
signed  by  the  president  of  the  company  the  plaintiff  stated 
that  he  had  agreed  with  Mr.  Lee.to  take  two  hundred  shares 
from  him  in  addition  to  the  five  hundred  which  he  had  agreed 
before  that  time  verbally  with  the  president,  to  take  and  pay 
for  at  the  price  named.  He  stated  to  White  that  Lee  had 
agreed  that  he  should  have  two  hundred  shares  of  the  stock 
which  the  company  were  offering  to  dispose  of  through  the 
agency  of  White  and  Lee.  It  appeared  that  Lee  was  absent 
from  the  city  of  New  York  when  the  business  was  transacted 
and  White  relying  upon  the  truth  of  this  statement  received 
the  money  of  the  plaintiff  and  signed  the  obligation  of  August 
23d,  binding  the  company  to  deliver  the  additional  two  hun- 
dred shares  claimed  by  the  plaintiff.  Lee  was  a  witness  on 
the  trial  as  well  as  the  plantiff,  and  testified  that  he  had  not 
made  any  agreement  to  sell  the  two  hundred  shares  to  the 
plaintiff.  Upon  his  return  he  had  informed  the  officers  of 
the  company  that  he  had  not  made  any  such  agreement  as 
had  been  claimed  by  the  plaintiff,  and  insisted  that  the  shares 
so  claimed  had  been  taken  by  and  belonged  to  him  the  said 
Lee.  The  defendants  accepted  his  version  of  the  matter  and 
issued  the  shares  in  controversy  to  Mr.  Lee.  It  is  quite  clear 
from  an  examination  of  the  evidence  that  there  was  no  valid 
contract  between  Lee,  either  in  his  individual  capacity  or 
acting  as  the  trustee  and  agent  of  the  company,  and  the  plain- 
tiff for  the  purchase  and  sale  of  the  shares  in  question. 

There  was  no  contract  in  writing  signed  by  the  parties  or 
either  of  them,  and  nothing  paid  or  received  on  account.  As 
between  Lee  and  the  plaintiff  the  contract  was  nuduni  pactum 
and  in  no  way  obligatory  upon  either  party. 

The  statement  made  by  the  plaintiff  to  White  upon  which 
he  procured  the  contract  for  the  additional  200  shares  of 
stock,  was  without  foundation  and  ought  not  to  have 
been  made.  It  may  be  that  there  had  been  a  conver- 
sation between  Lee  and  the  plaintiff  to  the  effect  stated  by 
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the  plaintiff,  and  the  plaintiff  may  not  have  intended  a  fraud 
upon  any  one,  but  that  does  not  strengthen  the  case  on  his 
part,  although  it  may  have  the  effect  of  relieving  him  from 
the  charge  of  misrepresentation  with  a  fraudulent  intent. 
The  agreement  was  signed  by  White  under  a  mistake  at 
least  as  to  the  fact  of  a  sale  made  by  Lee,  and  that  mistake 
occurred  by  the  erroneous  statement  of  the  plaintiff.  The 
contract  for  that  reason  was  not  binding  upon  the  com- 
pany so  far  as  it  related  to  the  two  hundred  shares.  The 
defendants  were  willing  to  rescind  and  tender  to  the  plain- 
tiff the  money  received  from  him,  but  he  declined  it.  The 
judgment  rendered  is  for  $6,948.64  damages,  for  the  non- 
delivery of  the  two  hundred  shares  at  the  highest  market  rate 
between  the  time  when  the  plaintiff  demanded  certificates 
therefor  and  the  day  of  trial,  waiving  the  specific  delivery 
of  the  shares,  this  judgment  for  money  damages  instead  of 
the  shares,  is  claimed  by  the  plaintiff  upon  the  ground  that 
the  defendants  having  issued  certificates  for  the  said  shares 
to  Lee  had  rendered  themselves  incapable  of  specifically  per- 
forming the  contract  by  delivering  the  shares  to  the  plain- 
tiff. The  rule  stated  is  correct,  but  the  fact  has  not  been 
shown  to  exist  as  claimed.  There  is  no  proof  that  the  de- 
fendants had  no  other  shares  for  which  they  could  lawfully 
issue  certificates  to  the  plaintiff  if  they  were  under  an  obli- 
gation to  do  so.  In  my  opinion  the  judgment  should  be 
reversed,  and  a  new  trial  be  had  before  the  same  referee,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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SUPREME  COURT. 


PHEBE  MARBLE,  respondent,  agt.  JOHN  LEWIS,  appellant. 


In  an  action  for  the  recovery  of  dower,  and  damages  for  the  rents  and  profits;  where 
the  whole  premises  were  aliened  daring  the  lifetime  of  the  husband,  the  damages 
can  be  recovered  only  from  the  time  dower  was  demanded,  not  from  the  death  of 
the  husband. 

To  warrant  the  reversal  of  a  judgment  error  must  affirmatively  appear,  uncertainty  is 
not  sufficient. 

Where  lands  are  alienated  during  coverture  by  the  husband,  his  widow  is  entitled 
to  be  endowed  of  such  lands  amounting  to  one-third  of  the  value  thereof  at  the 
time  of  such  alienation. 

In  case  of  alienation,  the  value  of  the  dower  should  be  ascertained  at  the  trial  in  the 
following  manner,  to  wit :  Ascertain  when  the  premises  were  alienated,  and  in 
case  the  value  of  the  premises  is  greater  at  the  time  of  trial  than  at  the  time  of 
alienation,  from  causes  other  than  improvements  made  subsequent  to  such  aliena- 
tion, to  ascertain  the  value  at  the  time  of  alienation,  and  judgment  should  provide 
for  admeasurement  according  to  such  value. 

The  value  can  be  more  satisfactorily  determined  upon  the  trial  than  by  the  commis- 
sioners. But  the  question  of  improvements  are  to  be  determined  by  the  commis- 
sioners. 

A  judgment  for  the  unqualified  recovery  of  one-third  of  the  land  is  not  warranted  in 
such  a  case. 


General  Term,  September,  1867. 

Before  DANIELS,  P.  J.;  MARVIN  and  DAVIES,  J.J. 

THIS  action  was  commenced  on  the  29th  day  of  August, 
1862,  to  recover  dower  in  the  premises  described  in  the  com- 
plaint, and  damages  for  withholding  the  same. 

It  is  admitted  that  the  plaintiff's  husband  was  seized  of  said 
lands  during  coverture,  and  that  she  demanded  her  dower 
before  the  commencement  of  this  action.  And  it  is  also 
admitted  that  on  the  14th  day  of  February.  1S42,  a  judg- 
ment in  the  supreme  court  of  this  state,  was  duly  given 
against  Sidney  Marble,  the  plaintiff's  husband,  by  virtue  of 
which  said  lands  were  sold  and  the  title  in  him  divested  in 
1843,  and  that  the  defendant  is  and  was  at  the  time  of  the 
demand  of  dower  and  the  commencement  of  this  action,  in 
VOL.  XXXVL  22 
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possession  of  said  premises  by  virtue  of  the  title  thus  acquired ; 
and  it  is  further  admitted  that  neither  said  Sidney  Marble  nor 
the  plaintiff  have  been  in  possession  of,  or  exercised  any  con- 
trol over  said  premises  since  the  sale  and  alienation  by  virtue 
of  said  judgment,  and  that  said  Sidney  Marble  died'in  1S61. 
Upon  these  admitted  facts  his  Honor  Judge  MARVIN  deci- 
ded, that  the  plaintiff  was  etitled  to  judgment  ufor  one  third 
part  of  the  lands  described  in  tlie  complaint,  and  thirteen  dollars 
damages  for  detention  or  mesne  profits"  These  conclusions 
of  law  the  appellant  claims  to  be  erroneous. 

VANDERLIP  &  SMITH,  attorneys,  and 

J.  W.  SMITH,  counsel  for  defendant,  appellant. 

1.  A  widow  is  entitled  to  dower  in  lands  aliened  by  her 
husband  in  his  life-time  to  one-third  part  of  the  value  tlicreof 
at  tlie  time  when  the  title  passed  from  the  husband,  and  no 
more.      (See  Humphrey  agt.  Phinney,  2  John.  484 ;  Dorches- 
ter agt.  Coventry,  11  Id.  510;  Shaw  agt.  White,  13  Id.  179; 
Dolf  agt.  Bassett,  15  Id.  21 ;  Walker  agt.  Schuyler,  10  Wend. 
481.) 

2.  The  learned  judge  who  tried  this  cause  must  have  come 
to  his  conclusions  upon  the  basis  that  the  widow  is  entitled 
to  dower  according  to  the  increased  value  of  the  lands  exclu- 
sive of  improvements.     This  is  negatived  and  held  to  the 
contrary  in  all  of  the  cases  above  cited,  and  in  the  case  of 
Walker  agt.  Schuyler  (decided  after  the  adoption  of  the  R.  S- 
and  after  reviewing  all  of  the  previous  cases),  it  is  expressly 
declared  that  ushe  is  entitled  to  so  much  as  shall  be  equal  in 
value  to  one-third  of  the  value  of  the  lands  at  the  time  of  alien- 
ation, and  no  more." 

3.  It  is  admitted  in  the  case  and  found  as  a  fact  by  the 
court,  that  the  premises  are  more  valuable  than  they  were  at 
the  time  of  alienation.     All  of  the  cases  before  cited,  hold 
that  the  value  may  be  ascertained  either  by  the  court  or  jury 
who  try  the  cause,  by  writ  of  inquiry,  or  by  the  commissioners 
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appointed  to  make  the  admeasurement,  and  in  this  case  the 
judgment  should  have  been  for  one-third  of  the  value  of  the 
premises  in  question  at  the  time  of  alienation,  (to  wit:  the 
18th  day  of  November,  1843),  to  be  ascertained  by  the 
commissioners,  and  not  for  one-third  part  of  the  land. 

II.  A  widow  is  not  entitled  in  an  action  for  her  dower  to 
damages  or  mesne  profits,  where  her  husband  does  hot  die 
seized  of  the  premises.     (See  Hitchcock  agt.  Harrington,  6 
John.  290;  Jackson  agt.  CPDonaghy,  7  Id.  2±7;  Johnson  agt. 
Thomas,  2  Paige,  337 ;  E.  S.  Vol.  III.,  p.  33,  $§19  and  20, 
5th  ed.) 

If  the  action  is  against  the  heir  then  she  can  recover  dam- 
ages from  the  death  of  her  husband.  If  against  a  purchaser 
only  from  the  date  of  demand  of  dower.  But  in  no  case  can 
she  recover  damages  at  all  unless  the  husband  died  seized.  In 
this  case  it  is  admitted  that  the  husband  was  not  seized  at 
the  time  of  his  death,  nor  had  he  been  since  1843. 

III.  Costs  should  only  have  been  allowed  to  the  plaintiff 
up  to  the  time  the  defendant  served  his  offer  of  judgment, 
and  not  for  the  full  costs  in  the  action,      (See  Code,  §  385.) 
It  will  appear  from  this  offer  that  the  precise  judgment  to 
which  the  plaintiff  is  entitled  by  law  was  tendered  to  the 
plaintiff  and  rejected. 

The  learned  justice  in  his  opinion,  says:  "  I  think  defend- 
ant's counsel  substantially  correct  touching  the  rights  of  the 
parties,  but  the  offer  was  too  restricted,  &c.  Granting  this 
to  be  so,  it  certainly  affords  no  reason  why  the  defendant 
should  be  beaten  upon  the  merits  of  the  case,  inasmuch  as 
the  offer  was  not  intended  to  affect  anything  but  the  question 
of  costs. 

Again  the  learned  judge  says,  "  the  question  as  to  the 
quantity  of  land  could  not  be  raised  on  this  trial,  but  will  be 
proper  for  the  commissioners." 

With  all  due  deference  it  is  submitted  that  this  question 
could  and  should  have  been  not  only  raised  as  it  ivas,  but 
determined  by  the"  court  on  the  trial.  If  his  honor  had  found 
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as  proposed  by  the  defendant  the  value  of  the  land  at  the 
time  of  the  offer  or  trial,  and  at  the  time  of  the  alienation, 
then  there  would  have  remained  but  a  simple  arithmetical 
question  as  to  whether  the  offer  was  sufficient,  even  if  it  is 
to  be  restricted  and  confined  by  the  surplus  words  contained 
in  brackets  in  said  offer  (viz :  five  and  one-fourth  acres). 
But  his  honor  hem  upon  the  trial  as  he  does  in  his  opinion. 
We  therefore  submit  that  the  judgement  should  have  been 
for  costs  up  to  the  time  of  the  offer,  and  if  the  commissioners 
find  five  and  one-fourth  acres  at  its  present  value  equal  to 
one-third  of  the  value  at  the  time  of  alienation,  then  that  the 
defendant  is  entitled  to  costs  after  the  offer. 

IV.  The  learned  justice  seems  to  suppose  that  the  rights 
of  the  defendant  will  be  protected  by  reason  of  the  reference 
in  his  decision  to  the  "statute  in  such  case  made  and 
provided,"  by  which  the  commissioners  are  to  be  governed. 

This  clearly  is  not  so.  The  statute  (see  vol.  3,  p.  792,  § 
13,  5th  ed.  It.  £),  simply  provides  that  the  commissioners 
shall  take  into  view  any  permanent  improvements,  &c.,  and 
if  practicable  to  award  such  improvements  within  the  past 
not  allotted  to  such  widow,  and  if  not  practicable,  then  to 
make  a  deduction  proportionate  to  the  benefit  she  will  derive 
from  such  improvements.  This  practically  will  be  of  no 
benefit  to  the  defendant  for  the  reason  that  the  increased 
value  of  the  land  arises  almost  entirely  from  extrinsic  circum- 
stances and  the  natural  rise  in  the  value  of  the  land  where 
this  is  located,  and  not  from  permanent  improvements  made 
therein,  and  the  defendant  and  not  the  plaintiff"  is  entitled  to 
the  benefit  of  this  enhanced  value.  (See  cases  before  cited.) 
By  carrying  out  the  judgment  in  this  case  in  pursuance 
of  the  statute  referred  to,  it  cannot  fail  to  appear  that  the 
plaintiff  will  get  the  entire  benefit  of  the  increased  value  of 
the  land  from  its  natural  rise,  to  which  by  the  law  she  is  not 
entitled. 

BEMIS  &  STEVENS,  for  plaintiff,  respondent. 
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J.  H.  STEVENS,  of  counsel. 

The  plaintiff  married  Sidney  Marble  in  June,  1833.  He 
died  in  February  1861,  having  been  seized  in  fee  of  the  lands 
in  question  during  coverture.  The  plaintiff  demanded  her 
dower,  which  was  refusad,  and  then  brought  her  action  on 
the-29th  day  of  August,  1862.  These  fac*ts  entitled  the  plain- 
tiff to  recover  judgment  for  the  one  undivided  third  part  of 
the  lands  described  in  the  complaint,  to  be  admeasured  with- 
out specifying  the  number  of  acres  in  the  judgment.  (1  Rev. 
Stat.  740,  $  1.) 

I.  The  one-third  of  the  value  of  the  mesne  profits  of  the 
lands  from  the  time  the  plaintiff  demanded  her  dower,  was 
$13.     This  evidence  was  properly  received.     The  defendant 
comes  within  the  meaning  of  the  expression  u  other  persons," 
in  section  20,  1  Revised  Statutes  742.     The  plaintiff  recov- 
ers damages  from  this  class  of  persons  from  the  time  of 
''demanding  her  dower,"  "and  in  all  cases  to  be  estimated 
to  the  time  of  recovering  judgment."     (Id.) 

II.  The  plaintiff  was  entitled  to  recover  a  more  favorable 
judgment  than  the  one  offered.     The  offer  was  too  restricted 
in  offering,  5£  acres  only,  and  that  too  without  specifying 
what  portion  of  the  50  37-100  acres,  whether  of  cultivated 
or  uncultivated  lands.     The  plaintiff  was  entitled  to  recover 
the  one  "  third  part,"  leaving  the  particular  part  to  be  selected 
and  determined  by  the  commissioners  appointed  for  that 
purpose  under  the  direction  of  the  court,  after  the  judgment 
determining  the  right  to  reco'ver.     The  plaintiff  could  not 
with  any  safety  accept  the  offer,as  she  would  have  been  lim- 
ited to  5i  acres.      The  number  of  acres  may  depend  upon 
the  land  which  the  commissioners  might  set  apart.     Hence 
it  is  claimed  that  the  plaintiff  is  entitled  to  costs.    (10  Wend. 
480,  3  Barb.  23-4,  2  Eev.  Stat.  490,  §  13.) 

It  is  submitted  that  the  judgment  should  be  affirmed. 

GEOVEB,  J.     The  court  upon  trial  had  nothing  to  do  with 
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the  offer  of  judgment  served  by  defendant  upon  plaintiff, 
that  offer  only  affects  the  question  of  costs,  which  question  as 
thus  affected,  did  not  arise  until  the  rights  of  the  parties  had 
been  determined,  and  it  appeared  from  such  determination 
that  the  defendant  was  entitled  to  costs  subsequent  to  the 
offer  (Code,  §  385). 

These  offers  are  not  evidence  upon  the  trial.  The  offer 
appears  as  part  of  the  evidence  given  upon  the  trial,  and  from 
the  opinion  of  the  judge  its  effect  appears  to  have  been  de- 
termined by  him  ;  I  think  that  determination  correct.  The 
offer  was  too  indefinite  a  fpundation  for  a  judgment;  a  judg- 
ment for  the  recovery  of  five  and  a  half  acres  of  the  land 
claimed  without  further  discription,  would  have  been  void 
for  uncertainty ;  nothing  could  have  been  delivered  to  the 
plaintiff  upon  the  execution  issued  upon  such  a  judgment. 
The  same  remark  applies  to  the  offer  so  far  as  the  damages 
are  concerned.  It  should  have  been  for  a  sum  certain  so 
that  if  accepted  judgment  for  the  amount  could  have  been 
at  once  entered. 

From  the  finding  of  facts  by  the  judge,  it  would  appear 
that  the  offer  was  for  a  sum  certain,  viz. :  eight  dollars,  but 
from  the  offer  found  in  the  case  it  was  tor  the  rents  and  prof- 
its of  the  five  and  a  half  acres  from  the  death  of  the  husband. 
The  case  leaves  it  uncertain  whether  damages  were  awarded 
to  the  plaintiff  from  the  death  of  the  husband,  or  from  the 
time  dower  was  demanded  by  the  plaintiff.  If  the  former  it 
was  error.  If  the  latter  it  was, correct.  The  land  of  which 
dower  was  sought  to  be  recovered  was  alienated  by  the  plain- 
tiff in  eighteen  hundred  and  forty-three,  long  before  his  death ; 
and  in  case  of  alienation  by  the  husband  in  his  lifetime,  dam- 
ages can  only  be  recovered  from  the  time  of  a  demand  of 
dower.  The  defendant's  counsel  insists  that  in  such  case  no 
damages  at  all  can  be  recovered  ;  but  the  statute  expressly 
gives  damages  from  the  demand  (3  R.  S.  33,  §  20).  From 
the  printed  portion  of  the  case  it  would  appear  that  the  dam- 
ages were  computed  from  the  death,  but  from  the  words 
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added  in  writing,  the  computation  may  have  been  from  the 
demand  of  dower  only;  to  warrant  a  reversal  of  the  judg- 
ment error  must  affirmatively  appear ;  uncertainty  is  not  suf- 
ficient. The  more  material  question  in  the  case  is,  whether 
the  judgment  is  correct  in  awarding  the  plaintiff  one- third 
of  the  lands  described  in  the  complaint,  or  whether  it  should 
have  provided  for  the  recovery  of  land  equivalent  in  value  to 
one-third  of  the  value  of  the  land,  as  such  value  was  at  the 
time  of  the  alienation  by  the  husband  in  eighteen  hundred 
and  forty-three  ?  The  rule  appears  to  be  settled  in  this  state 
that  when  lands  are  alienated  during  coverture  by  the  hus- 
band, his  widow  is  entitled  to  be  endowed  of  such  lands 
amounting  to  one-third  of  the  value  at  the  time  of  alienation. 
Such  was  the  rule  before  the  Revised  Statutes  (Shaw  agt. 
White,  13  John.  177;  Dorchester  agt.  Coventry,  LI  Id.  509; 
Humphrey  agt.  Phinney,  2  Id.  484).  This  rule  was  not 
changed  by  the  revision  (Walker  agt.  Schuyler,  10  Wend. 
4S1).  The  question  is  whether  in  such  a  case,  in  an  action 
for  the  recovery  of  dower,  the  plaintiff  is  entitled  to  judg- 
ment for  the  money  of  one-third  of  the  land  or  whether  the 
judgment  should  be  for  the  recovery  of  land  of  the  value  of 
one-third  of  the  value  of  the  whole  at  the  time  of  the  aliena- 
tion, and  whether  the  judgment  should  settle  the  value  at 
the  time  of  alienation  and  consequently  the  value  to  be  recov- 
ered f  It  is  insisted  by  the  plaintiff  that  although  the  rule 
may  be  as  stated,  yet  the  former  is  the  judgment  to  be  given, 
and  that  the  commissioners  to  admeasure  dower  are  to  settle 
the  question  of  the  value  at  the  time  of  alienation  and  con- 
sequently the  value  of  the  land  to  be  admeasured.  I  am  not 
aware  that  this  precise  question  has  been  settled  by  any 
adjudication.  The  cases  above  cited  from  Johnson  tend  to 
show  that  in  the  former  action  of  dower  previous  to  the  Re- 
vised Statutes  the  extent  of  the  widow's  right  of  recovery  in 
case  of  alienation  by  the  husband  during  his  life,  was  to  be 
ascertained  upon  trial  and  fixed  by  the  judgment,  otherwise 
the  pleas  demurred  to  were  improper  and  should  have  been 
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overruled.  The  case  in  the  tenth  of  Wendell  tends  to  show 
that  in  the  action  of  ejectment  for  the  recovery  of  dower 
given  by  the  Revised  Statutes,  as  a  substitute  for  the  former 
action,  the  extent  of  the  widow's  right  was  not  fixed  by  the 
judgment,  but  was  ascertained  by  the  admeasurement  of  the 
dower  after  judgment  in  the  ejectment  suit.  The  point  does 
not  appear  to  have  been  presented  to  the  court  in  any  form, 
but  the  case  shows  that  the  court  set  aside  the  report  of  the 
commissioners,  because  they  were  not  guided  in  the  admeas- 
urement by  the  value  at  the  time  of  alienation,  but  adopted 
the  value  at  the  time  of  the  death.  The  point  has  not  been 
decided  under  the  Code.  I  think  the  correct  practice  in  case 
of  alienation  would  be,  to  ascertain  upon  trial  when  the 
premises  were  alienated,  and  in  case  the  value  of  the  prem- 
ises were  greater  at  the  time  of  trial  than  at  the  time  of  alien- 
ation from  causes  other  than  improvements  made  subsequent 
to  such  alienation  upon  the  premises,  to  ascertain  the  value 
at  the  time  of  alienation,  and  that  the  judgment  should  pro- 
vide for  admeasurement  according  to  such  value.  The  value 
can  be  more  satisfactorily  determined  upon  trial  than  by  the 
commissioners.  There  is  no  way  that  the  latter  can  ascer- 
tain such  value  except  from  the  testimony  of  witnesses,  and 
the  statute  has  not  in  terms  conferred  any  such  power  upon 
the  commissioners.  It  does  provide  that  when  improvements 
have  been  made,  such  improvements  if  practicable  shall  be 
given  to  the  owner  of  the  inheritance,  if  not  practicable  to 
do  this  that  an  eqivalent  for  such  improvements  shall  be  given 
such  owner,  thus  conferring  the  power  upon  the  commission- 
ers to  ascertain  and  determine  by  whom  the  improvements 
were  made,  and  their  value ;  it  will  thus  be  seen,  that  the  ques- 
tion as  to  improvements  are  to  be  determined  by  the  com- 
missioners. In  the  present  case,  I  do  not  think  the  question 
as  to  the  value  of  the  land  at  the  time  the  title  of  the  hus- 
band was  extinguished  by  the  sale  on  the  judgment  against 
him  necessarily  arises.  The  presumption  in  the  absence  of 
proof  to  the  contrary  is,  that  the  value  was  substantially  the 
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same  then  as  at  present.  The  onus  of  showing  that  it  was  less, 
was  upon  the  defendant.  The  case  does  not  show  any  excep- 
tion to  the  ruling  of  the  court  in  rejecting  proof  offered  by  the 
defendant  upon  this  point ;  all  that  appears  in  the  case  is  that  it 
was  admitted  that  improvements  have  been  made  upon  the  land, 
and  that  the  premises  are  more  valuable  than  they  were  when 
the  husband's  title  passed  from  him  in  1843.  For  aught 
that  appears  the  whole  case  of  value  is  in  consequence  of  the 
improvements.  The  improvements  we  have  seen  fall  within 
the  power  of  the  commisioners  to  determine.  The  judgment 
rendered  by  the  j  udge  in  this  respect  was,  that  commission- 
ers be  appointed  upon  application  to  the  court  to  admeas- 
ure dower  of  the  land,  pursuant  to  the  statute.  This 
was  the  only  proper  judgment,  unless  it  affirmatively  appears 
that  the  lands  were  enhanced  in  value  from  other  causes. 
The  judgment  actually  entered  is  not  warranted  by  the  order 
of  the  judge.  That  judgment  is  for  the  unqualified  recovery 
of  one-third  of  the  land.  An  appeal  fromthe  judgment  is  not 
the  proper  mode  of  correcting  this  error.  It  should  be  done 
upon  motion  at  special  term ;  no  question  is  made,  but  that 
the  plaintiff  was  entitled  to  costs,  unless  preclude!  by  the 
offer  of  judgment ;  we  have  already  seen  that  the  offer  in 
this  case  is  insufficient  for  that  purpose.  The  judgment  should 
be  be  affirmed. 
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SUPREME  COURT. 

WILLIAM  B.  BATTIN,  respondent,  agt.  WILLIAM  W.  HEALEY, 

appellant. 

Where  hearsay  testimony,  which  is  clearly  incompetent  and  irrelevant,  is  admitted 
on  the  trial,  it  cannot  be  regarded  as  an  error  that  could  have  worked  no  injury, 
where  a  collateral  issae  of  credibility  was  raised  in  the  case  between  the  plaintiff 
and  defendant,  and  the  determination  of  the  main  issue  depended  upon  which  of 
the  parties  was  believed  by  the  jury,  such  testimony  having  a  tendency  to  contra- 
dict one  of  the  parties. 

Erie  General  Term,  September,  1867. 

Before  DANIELS,  P.  J.;  MARVIN  and  DAVIS,  J.J. 

APPEAL  by  defendant  from  a  judgment  of  Allegany  county 
court,  affirming  that  of  a  justice  of  the  peace  upon  the  verdict 
of  a  jury  in  favor  of  the  plaintiff  for  $36.64,  with  costs. 

Complaint.  For  pasturing  defendant's  sheep  at  three  cents 
per  head  per  week,  claiming  $39.15. 

Answer.  Denial,  alleging  price  at  two  cents  per  week,  also 
claiming  damages  for  a  breach  of  warranty  as  to  the  condition 
of  pasture  and  fences. 

There  was  a  conflict  between  the  testimony  of  the  plain- 
tiff and  defendant  on  the  trial  as  to  price.  The  plaintiff 
testified  that  at  Lemon's  stoop  he  told  defendant  that  "  he 
should  charge  him  three  cents  per  head  per  week." 

The  defendant  denies  this  claiming  that  it  was  two  cents 
per  week.  All  the  witnesses  agree  that  two  cents  per  week 
was  the  highest  price  for  the  best  pasture.  The  defendant 
being  extensively  engaged  in  keeping  sheep  and  hiring  them 
pastured,  on  cross-examination  by  plaintiff,  testified  that  he 
"never  paid  over  two  cents  per  head  per  week." 

The  plaintiff,  in  order  to  attack  the  credibility  of  the 
defendant  as  a  witness,  and  to  contradict  his  statements,  gave 
in  evidence  the  declaration  of  one  Faucett  to  William  White, 
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a  witness  for  plaintiff,  tending  to  show  that  Healy  was  to 
pay  and  did  pay  2£  cents  per  week. 

The  jury  evidently  found  with  the  plaintiff  as  to  the  price, 
deducting  for  the  absence  of  42  sheep,  which  escaped  through 
defective  fences  and  pastured  upon  lands  of  James  Scott. 

t 

HAKES  &  STEVENS,  for  appellant. 

I.  The  justice  erred  in  overruling  the  defendant's  objection 
to  the  question  put  to  the  witness  Healy,  viz:  "Did  Mr. 
White  state  to  him  what  he  charged  him  for  sheep  pasture 
per  head  per  week,  or  what  aggregate  for  the  sheep  pasture 
when  pastured  at  his  place?"  and  t( state  the  conversation 
between  you  and  Mr,  White  with  regard  to  the  pasturing 
the  sheep  at  his  place,  relative  to  the  price  at  the  time  of 
taking  them  away  ?"     This  evidence  was  wholly  immaterial, 
having  no  reference  to  the  contract  in  question,  but  relating 
to  a  subsequent  contract  with  another  party. 

u  The  admission  of  irrelevant  evidence  is  good  ground  for 
a  new  trial,  as  it  is  impossible  to  say  what  influence  the  evi- 
dence may  have  exerted  on  the  minds  of  the  jury."  (Dresser 
agt.  Ainsworth,  9  Barb.  619;  Clark  agt.  Vorce,  19  Wend. 
232;  Boylan  agt.  Colman,  13  Barb.  42.) 

II.  The  justice  erred  in  overruling  the  defendant's  objec- 
tion to  the  following  question  put  to  the  witness  William 
White,  viz:  "Did  you  understand  from  Faucett  the  price 
per  head  per  week  that  the  defendant  was  to  pay  Faucett  & 
White!"     The  answer  to  this  question,  viz:     "I  did.     He 
reported  to  me  240  wethers  at  2 £  cents  per  head  per  week," 
was  irrelevant  and  was  incompetent  as  being  clearly  hearsay 
evidence.     The  report  of  Faucett  was  but  the  declaration  of 
a  third  person,  not  a  party.     The  credibility  of  the  respect- 
ive parties  as  witnesses  became  a  very  material  question. 
This  evidence  was  used  on  the  trial  to  discredit  Healy,  by 
contradicting  his  statement  that  he  never  paid  over  two  cents 
per  head. 
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In  Worrell  agt.  Parmlee  (1  Corns.  521),  in  reviewing  a  judg- 
ment of  a  justice,  Mr.  Justice  JEWETT  uses  this  language, 
viz :  "  Where  error  is  in  the  admission  of  illegal  evidence 
which  bears  in  the  least  degree  on  the  question  at  issue,  it 
cannot  be  disregarded." 

In  Sort  agt.  Smith  (5  Barb.  2S5),  Mr.  Justice  PRATT  uses 
this  language,  viz  :  <;  The  true  rule,  we  apprehend,  is  this; 
when  the  fact  in  dispute  is  so  clearly  proved  by  competent 
testimony  that  the  county  court  would  have  been  legally 
bound  had  no  improper  testimony  been  admitted,  to  reverse 
a  judgment  adverse  to  such  proof,  then  a  judgment  ill 
accordance  with  such  proof  ought  not  to  be  reversed,  although 
improper  testimony  may  have  been  admitted."  If  that  tes- 
timony had  been  excluded,  would  a  judgment  have  been 
reversed  if  the  jury  had  by  their  verdict  found  the  price 
to  be  two  cents  instead  of  three  cents  per  week  ?  Clearly 
not.  The  judgment  would  not  have  been  reversed  if  the 
judgment  had  been  wholly  in  favor  of  the  defendant  instead 
of  the  plaintiff. 

III.  The  justice  erred  in  overruling  the  defendant's  objec- 
tion   to  the  following  question  put  to  the  witness  White, 
viz :     "  How  many  more  sheep  did  defendant  report  than 
Faucett,  and  how  much  more  time  than  defendant  ?"     This 
was  offered  evidently  to  contradict  Healy  by  the  statements 
of  Faucett  as  to  the  time,  as  tending  to  show  that  the  sheep 
were  at  plaintiff's  pasture  for  a  longer  time  than  he  admit- 
ted.    That  evidence  was  hearsay  and  irrelevant. 

IV.  The  judgment  is  against  evidence  and  excessive.     1. 
The  testimony  of  plaintiff  that  not  over  a  week  or  ten  days 
after  the  sheep  were  taken  to  pasture  that  he  should  charge 
three  cents,  with  no  proof  that  the  defendant  agreed  to  it, 
was  insufficient  to  establish  a  contract  as  to  price.     The 
minds  of  the  parties  did  not  meet.     He  could  only  recover 
on  a  "quantum  meruit"     None  of  the  witnesses  placed  the 
value  over  two  cents  per  week  for  the  best  of  pasture  pro- 
tected by  sufficient  fences.     The  evidence  is  that  the  pasture 
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in  which  the  261  sheep  were  kept  was  only  sufficient  for  75 
sheep  for  the  time.  This  is  not  contradicted. 

The  evidence  of  Thomas  Reynoldson,  the  agent  of  defend- 
ant, establishes  a  warranty  that  the  pasture  was  enough  for 
$500  sheep,  and  was  enclosed  by  a  sufficient  fence.  It  is 
true  that  Battin  first  testified,  "No  man  ever  called  on  me 
in  regard  to  the  pasturing  for  defendant,"  and  that  he  never 
had  any  acquaintance  with  defendant  until  that  day  on  Lem- 
on's stoop.  But  after  Reynoldson  was  sworn  the  plaintiff 
admitted  that  he  did  come  to  his  house,  and  inquired  about 
the  pasture,  and  that  he  knew  from  Reynoldson's  statements 
that  he  had  been  in  defendant's  employ ;  but  he  does  not 
deny  the  representations  sworn  to  by  Reynoldson. 

That  the  defendant  sustained  damages  to  a  large  amount 
by  reason  of  pjtting  261  sheep  in  a  pasture  only  sufficient 
for  75  for  the  time,  is  established  beyond  contradiction.  The 
sheep  lost  flesh  instead  of  gaining  as  they  should,  and  were 
scattered,  and  a  portion  of  them  lost. 

Manifest  injustice  has  been  done  the  defendant,  and  the 
judgmeut  of  the  county  court  and  of  the  justice  should  be 
reversed. 

D.  H.  HOLLIDAY,  for  respondent. 

This  action  was  brought  before  justice,  to  recover  for  the 
price  of  pasturing  sheep.  Judgment  given  for  plaintiff. 
Defendant  appealed  to  county  court,  and  there  the  judgment 
affirmed. 

I.  The  plaintiff  only  sought  to  recover  on  the  contract 
price,  three  cents  per  week,  and  gave  no  evidence  whatever 
on  the  value  of  the  keeping.  The  issue  was  as  to  whether 
defendant  made  a  bargain  to  pay  three  cents  per  week,  and 
the  jury  found  that  he  did.  The  questions  asked  the  witness 
White,  and  objected  to  by  defendant,  are  wholly  immaterial, 
and  had  no  bearing  on  that  issue,  and  could  not  affect  it,  one 
way  or  the  other.  What  defendant  had  paid  or  agreed  to 
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pay  others,  was  not  in  any  way  connected  with,  nor  could 
it  in  anywise  affect,  the  contract  between  the  parties. 

II.  It  is  a  familiar  principle,  that  when  there  is  abundant 
evidence  to  sustain  the  finding,  the  giving  of  irrelevant  testi- 
mony which  might  have  a  bearing,  will  be  disregarded.  But 
in  this  case  the  testimony  given,  though  irrelevant,  is  remote 
from,  and  did  not  directly  or  indirectly  affect  the  issue.  This 
was  the  view  taken  by  the  county  court,  and  on  this  ground 
that  court  very  properly  affirmed  the  the  judgment. 

By  the  court,  DAVIS,  J.  This  action  was  brought  upon 
an  alleged  contract  for  the  pasturing  of  260  sheep  at  ''  three 
cents  per  head  per  week."  The  plaintiff  gave  evidence  tend- 
ing to  prove  the  alleged  agreement  as  to  the  price,  the  sub- 
stance of  which  was  that  a  few  days  after  the  sheep  were 
turned  into  the  pasture,  he  saw  the  defendant  and  told  him 
that  he  should  charge  him  three  cents  per  head  per  week, 
that  defendant  said  :  ''It  is  a  big  price  and  run  one's  own 
risk."  To  which  plaintiff  answered  that  they  seemed  to  be 
all  large  sheep,  and  defendant  then  turned  and  went  into  the 
store  (on  the  steps  of  which  the  parties  were  standing),  and 
nothing  more  was  said  about  it. 

As  the  sheep  were  kept  subsequently  to  this  conversation 
for  several  weeks  in  the  plaintiff's  pasture,  it  follows,  that  if 
the  jury  believed  plaintiff's  statement  of  this  conversation, 
they  would  be  justified  in  finding  the  alleged  special  agree- 
ment as  to  price,  because  by  continuing  to  keep  his  sheep 
in  plaintiff's  pasture,  the  defendant's  assent  to  the  terms 
might  be  inferred  as  to  price.  The  defendant  denied  having 
the  conversation  as  to  price,  as  stated  by  plaintiff,  and  gave 
evidence  to  show  that  the  pasturing  was  worth  much  less 
than  three  cents  per  head.  On  his  cross-examination  Le^ 
stated  in  substance,  that  he  never  had  paid  over  two  cents 
per  head  ;  that  the  sheep  were  taken  from  plaintiff's  pasture 
to  a  farm  owned  by  one  White  and  occupied  by  one  Faucett, 
where  they  were  kept  several  weeks,  and  that  he  paid  White 
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two  cents  per  head  per  week ;  and  he  was  asked  several 
questions  relative  to  what  White  stated  as  to  his  charge  for 
pasturage,  which  elicited  nothing  of  any  moment. 

The  question  whether  the  sheep  were  pastured  at  the 
agreed  price  of  three  cents  per  head  or  not,  depended  almost 
wholly,  if  not  altogether,  on  which  of  the  parties  to  the  suit 
the  jury  believed. 

After  the  defendant  rested  his  case,  the  plaintiff  called 
William  W.  White,  who  testified  to  the  pasturing  of  240  of 
the  sheep  on  his  farm  occupied  by  Faucett,  late  in  the  sea- 
son, and  that  he  and  Faucett  were  partners  in  the  pastur- 
age. The  plaintiff's  counsel  then  put  to  him  the  following 
question  :  "  Did  you  understand  from  Faucett  the  price  per 
head  per  week  that  defendant  was  to  pay  Faucett  and 
White  T'  Objected  to  as  being  irrelevant  and  hearsay ; 
objection  overruled.  Answer.  I  did.  He  replied  to  me,  240 
wethers  at  2£  cents  per  head  per  week,  and  the  time  which 
I  took  from  my  books.  Defendant  reports  more  sheep  and 
less  time  than  Faucett  in  his  bill  to  me. 

Q.  How  many  more  sheep  did  defendant  report  than  Fau- 
cett, and  how  much  more  time  than  defendant.  Objected 
to  same  as  before,  and  same  ruling.  He  reported  14  more 
sheep,  and  Faucett  six  day's  more  time  than  defendant  did. 

This  testimony  was  clearly  irrelevant  and  immaterial  upon 
the  question  of  the  contract,  and  for  that  reason  the  county 
court  has  regarded  it  as  an  error  that  could  have  worked  no 
injury.  But  the  court  overlooked  the  fact  that  a  collateral 
issue  of  credibility  was  raised  in  the  case,  between  the  plain- 
tiff and  defendant,  and  that  the  determination  of  the  main 
issue  depended  upon  which  of  the  parties  was  believed  by 
the  jury.  For  the  purpose  of  impairing  the  credit  of  defend- 
ant, the  statements  which  he  had  made  on  his  cross-examin- 
ation were  allowed  to  be  contradicted,  not  by  the  testimony 
of  Faucett,  but  by  his  statements  to  his  partner  White.  The 
testimony  which,  was  given  on  that  point,  was  mere  hear- 
say, for  he  knew  nothing  of  any  arrangement  as  to  the  price 
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of  pasturing  defendant  was  to  pay,  except  what  Faucett 
stated,  nor  as  to  any  discrepancy  between  defendant  and 
Faucett  as  to  the  account  for  that  pasturage.  Yet  Faucett's 
statement  which  tended  to  contradict  defendant's  oath,  was 
laid  before  the  jury  under  a  ruling  of  the  court,  and  it  isimpos- 
sible  to  say  that  the  contradiction  between  defendant  and 
Faucett  thus  improperly  proved,  may  not  have  turned  the 
scale  in  the  conflict  of  credibility  between  plaintiff  and 
defendant.  I  think  the  admission  of  the  answers  of  White 
to  the  questions  objected  to  was  an  error  which  cannot  be 
be  overlooked;  and  that  the  judgments  below  must;  there- 
fore be  reversed. 
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SUPREME  COURT. 

JOHN   REZNOR,   appellant,    agt.   STEPHEN  D.   WEBB, 
respondent. 

The  term  "administrator"' added  to  the  name  of  the  payee  of  a  note,  is  a  mere  word 
of  description,  in  no  respect  essential  to  the  right  of  the  payee  to  sue. 

Where  such  a  note  is  given  to  the  payee  by  the  maker  to  secure  a  debt  due  from  the 
latter  to  the  heirs  at  law  of  the  payee's  deceased  wife,  the  payee  can  sue  itnd 
recover  upon  it  in  his  ,own  name,  for  the  benefit  of  those  who  may  be  entitled 
ultimately  to  its  avails. 

Seventh  District,  General  Term,  March,  1867. 

Before  J.  C.  SMITH,  E.  D.  SMITH  and  JOHNSON,  Justices. 

IN  the  year  1859,  the  defendant  was  indebted  to  one  Cyn- 
thia Eagle,  formerly  Cynthia  Webb.  After  the  creation  of 
the  indedtedness  and  while  she  was  the  owner,  the  plaintiff 
and  said  Cynthia  intermarried.  In  1860  said  Cynthia  died 
intestate,  leaving  the  plaintiff,  her  husband,  her  survivor. 
On  the  llth  day  of  July,  1863,  the  defendant  made  and 
delivered  his  promissory  note  to  the  plaintiff  to  secure  the 
payment  of  said  indebtedness,  and  payable  to  the  plaintiff, 
administrator,  or  order. 

Before  the  delivery  of  the  note  the  plaintiff  tock- out  letters 
of  administration  upon  his  wife's  estc  '^  Allegany  county. 

Upon  this  note  the  action  is  brought.  The  referee  repor- 
ted in  favor  of  the  defendant,  finding  that  an  ante-nuptial 
agreement  was  made  by  which  the  plaintiff  was  not  to  have 
any  interest  in  her  property,  without  any  eivdence  in  the 
case  that  a  single  individual  had  ever  seen  any  paper  contain- 
ing any  such  agreement.  The  referee  based  his  findings 
upon  simply  the  declaration  of  the  plaintiff,  and  that  too, 
against  the  positive  testimony  of  the  plaintiff  that  no  such 
agreement  ever  existed.  The  exceptions  arise  as  to  the  intro- 
duction of  such  evidence  and  to  the  findings  of  the  referee. 
VOL.  XXXVL  23 
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HAKES  &  STEVENS,  attorneys  and  counsel  for  plaintiff, 
appellant. 

1.  The  referee  erred  in  overruling  the  plaintiff's  several 
objections  to  the  introduction  of  the  evidence  offered  by  the 
defendant  on  the  trial,  to  which  exceptions  were  taken. 

1.  The  referee  erred  in  deciding  "that  the  paper  was  lost 
or  in  the  plaintiff's  possession  or  under  his  control."     The 
only  evidence  relied  on  for  such  a  decision  was  by  the  witness 
David  Webb,  viz:  "I  heard  plaintiff  speak  about  an  ante- 
nuptial contract  with  Cynthia  before  her  death.     I  never 
saw  it.     I  suppose  my  sister  had  it."     This  is  not  evidence 
of  even  the  existence  of  a  written  contract,  much  less  that 
one  was  subscribed  by  any  one.     It  is  no  evidence  that  any 
such  agreement,  signed  or  otherwise,  was  in  the  plaintiff's 
possession  at  the  time  of  the  trial  or  at  any  previous  time. 
If  a  written  agreement  of  that  kind  ever  existed,  it  is  to  be 
presumed  that  if  she  had  the  precaution  to  make  any  such 
agreement  at  all,  she  would  be  likely  to  leave  it  with  her 
relatives  in  preference  to  leaving  it  with  her  husband,  who 
would  be  the  only  person  having  an  interest  adverse  to  hers, 
under  such  a  contract.     At  the  time  of  that  decision  by  the 
referee,  it    had  not  appeared  that  the  plaintiff   had  been 
appointed  administrator,  so  as  to  entitle  the  defendant  to  any 
presumption  that  because  he  was   administrator  he  would 
have  her  ante-nuptial  contract.     But  if  it  had  appeared  that 
the  plaintiff  was  administrator,  he  would  then   be  the  only 
person  who  could  maintain  an  action  on  the  note,  whether 
there  was  or  was  not  such  ante-nuptial  agreement. 

2.  The  referee  erred  in  overruling  the  plaintiff's  objections 
to  the  following  question  to  the  witness,  David  Webb,  viz: 
"What  did  he  state  the  agreement  was?"     There  had  been 
no  proof  of  its  existence  or  loss.     "  If  the  instrument  is  lost 
the  party  is  required  to  give  some  evidence  that  such  paper 
once  existed.     (1  Greenl.  on  Ev.}  §  558.) 
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"  The  proof  of  the  loss  of  a  document  necessarily  involves 
some  descriptive  proof  of  the  document  itself."  (Id.;  Note.) 

The  confessions  of  the  party  are  not  competent  evidence 
of  the  contents,  except  in  corroboration  of  other  evidence. 
*'  After  the  loss  of  a  deed  has  been  established,  the  secondary 
evidence  of  the  contents  or  substance  of  the  contents  of  its  ope- 
rative parts  must  be  clear  and  direct,  and  its  execution  must  be 
distinctly  proved.  (Id.;  3  Corns.  428.) 

"  The  admissions  of  a  party  will  not  be  competent  to  prove 
the  contents  of  a  record  or  an  instrument  which  the  law  re- 
quires to  be  in  writing,  unless  it  is  in  those  cases  in  which 
the  admission  is  made  in  open  court  at  the  trial  for  the  pur- 
pose of  obviating  the  production  of  written  evidence."  (2 
Waifs  Law  and  Prac.  398,  and  cases  there  cited.) 

An  ante-nuptial  agreement  is  one  which  is  required  by  the 
statute  of  frauds,  to  be  in  writing,  siibscribed  by  the  party. 
(2  Stat.  at  Large,  141  j  $2,  sub.  3.) 

To  allow  the  mere  declarations  of  a  party  to  establish  a 
contract  required  by  the  statute  of  frauds  to  be  in  writing 
without  any  proof  of  the  corpus  or  existence  of  the  writing 
itself,  would  operate  as  an  evasion  of  the  statute  and  render  it 
a  nullity.  It  would  only  need  enough  perjury  to  establish 
any  agreement  directly  against  the  positive  evidence  that  no 
such  writing  ever  existed  as  in  this  case. 

II.  The  referee  erred  in  his  findings,  to  which  exceptions 
are  taken. 

1.  The  evidence  was  insufficient  to  establish  the  ante-nup- 
tial agreement. 

2.  Even  if  an  ante-nuptial  agreement  existed,  the  plaintiff 
either  by  virtue  of  his  appointment  as  administrator  or  as  sur- 
viving husband,  could  maintain  the  action  and  account  to  the 
parties  entitled  to  the  proceeds. 

An  executor  can  maintain  a  suit  either  in  his  own  name  or 
as  executor  upon  a  note  given  to  him  as  executor,  for  a  debt 
due  the  testator  at  the  time  of  his  decease.  (Merritt  agt. 
Seaman,  2  Seld.  168.) 
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Without  any  letters  of  administration  the  plaintiff  had  so 
far  reduced  the  debt  to  his  possession  in  taking  the  note  in 
his  name,  that  he  could  maintain  the  action  as  being  the 
party  beneficially  interested.  (Ryder  agt.  Hulse,  24  N.  Y. 
R  372 ;  Ransom  agt.  Nichols,  22  N.  Y.  E.  119.) 

If  the  husband  does  not  take  out  letters,  he  shall  be  pre- 
sumed to  have  assets  sufficient  to  pay  his  wife's  debts.  (2 
N.  T.  Stat.  at  Large,  76,  §  29.) 

After  having  taken  the  note  in  his  own  name,  he  can  re- 
cover on  the  note,  and  it  does  not  lie  with  the  defendant  to 
set  up  an  ante-nuptial  agreement.  The  rights  under  any 
ante-nuptial  agreement  are  to  be  settled  with  the  surviving 
husband  and  the  intestate's  next  of  kin.  If  the  plaintiff  had 
died  without  administering  and  without  bringing  an  action 
on  this  note,  his  personal  representatives  would  alone  have 
been  entitled  to  maintain  the  action,  and  not  the  representa- 
tives of  the  deceased  wife.  (Id.;  Lockwood  agt.  Stockholm, 
11  Paige,  87.) 

The  object  of  letters  of  administration  on  the  wife's  estate, 
is  to  have  some  responsible  person  who  may  be  answerable 
to  her  creditors,  if  there  should  be  any,  and  it  is  only  a  ques- 
tion for  creditors.  (Id.  p.  91.) 

A  debtor  to  her  estate,  and  especially  one  like  the  defend- 
ant, who  has  given  his  own  note  to  the  plaintiff,  will  not  be 
permitted  to  deny  the  payee's  right  to  recover.  Unless  the 
plaintiff  recovers  in  this  action,  the  defendant  wholly  escapes 
the  payment  of  this  debt.  It  would  be  a  bar  to  the  action 
which  the  plaintiff,  or  in  case  of  his  decease,  his  representa- 
tives might  hereafter  bring  on  this  note.  It  is  therefore 
claimed  that  the  judgment  appealed  from  should  be  reversed. 

H.  HOLLIDAY,  attorney',  and  \ 

W.  M.  HAWLEY,  counsel  for  defendant,  respondent. 

The  defendant  claims  to  have,  and  presents  to  this  court 
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three  separate  and  distinct  grounds  of  defense  to  this  action. 
They  will  be  separately  considered  and  are  as  follows: 

I.  The  only  consideration  of  the  note  in  question  is  the 
one  half  of  a  debt  originally  diie  from  the  defendant  to  his 
two  sisters,  Sarahette  Webb  and  Cynthia  Reznor  (late  the 
wife  of  the  plaintiff).  Cynthia,  before  her  marriage  with 
the  plaintiff,  was  the  widow  of  William  H.  Eagle,  by  whom 
she  had  a  son  some  five  or  six  years  of  age,  whose  name  was 
Frank  Eagle.  The  plaintiff  married  Cynthia  in  the  fall  of 
1859.  She  died  in  January,  1860.  At  the  time  of  her 
marriage  and  death,  she  was  the  owner  of  the  demand  in. 
question.  The  only  evidence  of  its  existence  being  an  unexe- 
cuted mortgage,  which  had  been  prepared  (but  not  signed) 
to  secure  the  whole  demand  to  both  sisters,  this  mortgage 
was  kept  in  possession  of  Sarahette,  and  had  never  been  in 
possession  either  of  Cynthia,  or  the  plaintiff.  These  facts 
are  fully  proved  and  not  disputed,  and  are  substantially  so 
found  by  the  referee.  Some  three  years  after  the  death  of 
Cynthia,  and  before  the  death  of  Frank  Eagle,  the  plaintiff, 
under  pretence  that  he  was  acting  as  administrator  of  his 
wife,,  and  guardian  for  Frank,  induced  the  defendant  to  give 
to  him  the  note  in  question,  it  being  for  Cynthia's  share  (the 
one-half)  of  said  debt,  under  and  with  the  express  under- 
standing and  agreement,  that  it  was  to  be  left  in  the  hands 
of  Sarahette  Webb  for  the  benefit  of  Frank,  if  he  should  live 
to  want  it ;  if  not  it  was  to  remain  in  the  hands  of  the  heirs 
of  the  Webb  estate. 

The  proof  of  these  facts  is  found  in  the  testimony  of 
Stephen  D.  Webb,  the  defendant,  and  is  not  denied  or  con- 
tradicted, and  are  so  found  by  the  referee.  The  only  claim 
the  plaintiff  pretends  to  have  to  this  demand,  is  as  the  sur- 
viving husband  of  Cy n  thia.  The  defendant  claims  that  before 
the  marriage  and  in  view  of  that  event,  the  plaintiff  executed 
and  delivered  to  the  said  Cynthia  an  agreement  in  writing, 
known  as  an  ante-nuptial  agreement,  whereby  he  was  not  to 
have  or  make  any  claim  to  her  separate  property,  and  by 
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which  he  waived  and  released  all  claim  to  and  control  over 
the  same,  which  he  otherwise  might  have  had  as  surviving 
husband. 

For  proof  this  fact  see  the  testimony  of  David  J.  Webb, 
Polly  Webb,  Levi  Webb,  Stephen  D.  Webb,  and  Sarahette 
Webb.  These  witnesses  testify  to  the  admissions  of  the 
plaintiff  as  to  the  existence  of  the  ante-nuptial  agreement,^ 
made  by  him  when  he  brought  home  the  body  of  his  dead 
wife,  and  was  then  attending  her  funeral  and  would  not  be 
likely  to  make  false  statements  in  that  respect.  The  plain- 
tiff denies  the  existence  of  such  agreement,  but  nowhere 
denies  that  he  made  each,  every  and  all  of  said  statements. 

The  referee  has  found,  as  a  question  of  fact,  that  such 
agreement  was  executed  and  delivered.  See  his  report. 
Such  finding  should  be  held  conclusive,  and  such  being  the 
case,  it  follows  that  the  plaintiff  cannot  recover  in  this 
action. 

II.  Shortly  before  the  death  of  Cynthia  she  made  a  full  and 
complete  disposition  of  all  her  separate  property,  including  the 
demand  in  question,  by  the  consent  and  assistance  of  the  plain- 
tiff. See  the  testimony  of  David  J.  Webb,  Elizabeth  Holliday, 
Sarahette  Webb,  Polly  Webb,  Melissa  Woolever,  John  Weldy 
and  Levi  Webb.  No  part  of  this  testimony  is  denied  or  con- 
tradicted by  the  plaintiff,  and  the  facts  are  substantially  so 
found  by  the  referee. 

In  making  such  disposition  of  her  property,  Cynthia  named 
each  article  of  her  property,  and  to  whom  the  same  was 
given — placed  it  in  the  hands  of  the  plaintiff,  with  directions 
to  deliver  the  same,  who  then  and  there  promised  his  dying 
wife  to  make  such  delivery,  and  which  promise  he  afterwards 
faithfully  performed,  as  will  be  seen  by  his  own  admission  to 
the  witness  Weldy.  ''  That  he  had  done  as  she  had  requested 
and  had  cleared  his  skirts.  That  he  had  made  delivery  to 
each  and  such  ones  as  she  requested."  It  is  insisted  that  this 
is  a  good  and  valid  disposition  of  the  property,  as  a  gift,  and 
actual  delivery,  or  as  a  donatio  mortis  causa  (3  N.  Y.  E.  93, 
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and  cases  there  cited}.  By  that  disposition  the  demand  in 
question  was  to  go  to  her  son  Frank  Eagle,  if  he  should  live 
to  want  it.  If  not  it  was  to  remain  in  the  hands  of  the  heirs 
of  the  Webb  estate,  where  it  then  was. 

If  these  views  are  correct  it  follows  that  the  plaintiff  has 
no  interest  in  the  demand  in  question,  and  of  course,  cannot 
recover  in  this  action. 

III.  The  defendant  insists  that  if  the  plaintiff  was  in  fact 
and  in  law  the  owner  of  the  demand,  as  surviving  husband 
of  Cynthia,  he  cannot  recover  in  his  individual  capacity  as 
owner,  but  only  through  administration  of  his  wife's  estate. 
The  demand  had  not  been  recovered  by  him,  nor  in  his  pos- 
session before  the  death  of  his  wife,  nor  was  it  in  her  pos- 
session, but  was  and  always  had  been  in  the  possession 
of  her  sister  Sarahette  Webb.  It  was  a  mere  chose  in 
action,  for  which  there  was  no  written  evidence,  except  an 
unexecuted  mortgage,  which  had  been  prepared  and  left  in 
possession  of  Sarahette  to  be  signed  by  the  defendant,  and 
was  to  include  the  demands  due  to  both  Sarahette  and  Cyn- 
thia. These  facts  are  testified  to  by  several  witnesses,  are 
not  denied  by  the  plaintiff,  and  are  substantially  so  found  by 
the  referee. 

It  is  insisted  that  to  enable  the  plaintiff  to  recover  this  de- 
mand, he  must  resort  to  administration  of  his  wife's  estate, 
and  in  support  of  this  position,  the  court  is  repectfully  refer- 
red to  the  subjoined,  unreported  decision  of  the  general  term 
in  the  eighth  district,  upon  the  very  point  here  under  consid- 
eration, and  the  cases  therein  cited. 

That  case,  it  will  be  seen  by  the  title,  arose  between  this 
plaintiff  and  David  J.  Webb  (who  is  a  brother  of  the  defend- 
ant in  this  action)  with  others,  and  was  for  the  foreclosure 
and  collection  of  a  mortgage  given  by  the  defendant  in  that 
case  to  the  same  persons  (Sarahette  and  Cynthia)  to  whom 
the  defendant  in  this  case  was  indebted,  both  actions  were 
tried  at  the  same  time,  before  the  same  referee,  and  were 
similar  in  character,  except  that  in  that  case  the  plaintiff 
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sued  as  administrator  of  bis  wife ;  but  it  turned  out  in  proof 
that  the  letters  were  issued  by  the  surrogate  of  Allegany 
county,  whereas  the  wife  at  the  time  of  her  death  resided 
and  died  in  Canandaigua,  Ontario  county,  thus  by  statute 
giving  exclusive  jurisdiction  of  the  administration  to  the  sur- 
rogate of  Ontario.  The  court  (referee)  held  that  the  letters 
issued  by  the  surrogate  of  Allegany  were  void,  and  for  that 
reason  non-suited  the  plaintiff.  The  cause  was  appealed 
to  the  general  term  in  the  eiglith  district,  and  the  plaintiff's 
counsel  there  made  the  point  among  others,  that  the  plain- 
tiff being  owner  of  the  demand  as  surviving  husband,  could 
recover  in  his  individual  capacity,  and  which  appears  to  have 
been  the  only  point  considered  by  that  court. 


SUPREME   COURT. 

JOHN  REZNOR,  administrator,  &c.  agt.  CASWELL  WEBB. 
and  others. 

Eighth  District  General  Term,  February  12th,  1866. 
Before  MARVIN,  GROVER,  DAVIS  and  DANIELS,  Justices. 

MARVIN,  J.  I  think  the  judgment  should  be  affirmed.  I 
do  not  think  that  this  action  could  have  been  maintained  by 
the  plaintiff  without  taking  out  letters  of  administration,  on 
the  ground  that  he  was  the  husband  of  one  of  the  mortgagees 
and  the  survivor  of  his  wife.  The  debt  secured  by  the  mort- 
gage is  a  chose  in  action,  it  was  not  reduced  into  the  posses- 
sion of  the  husband  during  coverture.  It  is  necessary  that 
an  action  should  be  brought  to  secure  the  debt.  The  plain- 
tiff as  surviving  husband  will  be  entitled  to  the  money  when 
collected,  but  in  what  character  is  he  entitled  to  maintain  an 
action  to  secure  the  money  I  The  husband  is  solely  entitled 
to  administration  on  the  estate  of  his  wife.  He  is  to  give 
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bonds  as  other  persons,  but  shall  be  liable  as  administrator 
for  the  debts  of  his  wife  only  to  the  extent  of  the  amount 
received  by  him.  If  he  does  not  take  out  letters  he  is  pre- 
sumed to  have  amounts  in  his  hands  sufficient  to  satisfy  her 
debts  and  shall  be  liable  therefor.  If  he  dies  leaving  any 
assets  of  his  wife  unadministered  they  pass  into  the  hands  of 
his  personal  representatives  and  they  are  liable  for  her  debts 
in  preference  to  his.  (2  E.  S.  75,  $  29.)  There  is  nothing 
in  this  provision  showing  that  the  husband  may  by  action 
recover  the  outstanding  debts  due  to  his  wife  at  the  time  of 
her  decease  without  taken  letters  as  administrator. 

The  husband  may  undoubtedly  receive  voluntary  pay- 
ments and  may  in  that  way  have  assets  in  his  hands,  or  he 
may  take  possession  of  her  personal  property  if  he  can  obtain 
it  without  action.  But  I  know  of  no  authority  for  his  main- 
taining an  action  in  his  individual  character  to  collect  the 
debts  accruing  to  his  wife  at  the  time  of  her  death.  It  is  clear 
that  they  are  not  legally  and  unqualifiedly  his. 

The  statute,  section  30,  shows  that  letters  may  be  granted 
to  a  person  other  than  the  husband,  by  reason  of  his  neglect, 
&c.,  and  in  such  case  the  administrator  is  to  account  for  and 
pay  over  the  assets  remaining  in  his  hands  to  the  husband  or 
his  personal  representatives  after  the  payment  of  the  debts. 
If  the  husband  survives  the  wife,  he,  as  her  administrator,  is 
entitled  to  all  her  personal  estate  which  continued  in  action 
or  unrecovered  at  her  death.  (Roper  on  Husband  and  Wife, 
205.)  If  he  dies  before  all  such  property  is  recovered,  his 
next  of  kin  will  be  entitled  to  it  in  equity.  But  the  wife's 
next  of  kin  will  be  entitled  to  letters  of  administration  (de 
bonis  non)  of  her  estate  not  received  by  her  husband  during 
his  life ;  they  will  become  the  trustees  of  what  they  receive 
for  the  next  of  kin  of  the  husband.  (Id.  205.)  This  is  the 
common  law,  but  our  statute  has  changed  the  law  in  one 
respect.  If  the  husband  die  leaving  assets  unadministered 
they  pass  to  his  personal  representatives.  In  Hansom  agt. 
Nichols  (22  N.  Y.  E.  110),  it  was  held  that  the  husband, 
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without  taking  out  letters,  had  the  right  to  receive  payment 
of  a  note  and  to  discharge  it,  and  that  such  payment  would 
defeat  a  recovery  by  another  person  who  had  taken  put  let- 
ters. (See,  also,  Shwnway  agt.  Cooper,  16  Barb.  556 ;  Val- 
lance  agt.  Bauscli,  17  How.  Pr.  E.  243.)  In  the  latter  case 
it  is  held,  that  the  right  to  administration  is  positively  secured 
to  the  husband  by  statute,  and  it  may  be  necessary  for  him 
to  assume  it  in  order  to  secure  the  payment  of  choses  in  action 
in  the  possession  of  third  persons,  "  but  it  is  presumed  that 
a  voluntary  payment  to  him  and  discharge  by  him  of  a  note 
or  bond  belonging  to  the  wife's  estate,  without  or  before 
administration,  would  be  perfectly  good."  In  my  opinion 
the  referee  was  right  in  non-suiting  the  plaintiff,  and  the  judg- 
ment should  be  affirmed. 

I  have  examined  all  the  cases  cited.  They  do  not  show 
that  the  husband  may  maintain  the  action  without  letters. 

If  this  decision  is  good  law  it  follows  that  the  plaintiff  can- 
not recover  in  this  action. 

The  fact  that  the  plaintiff  had  induced  the  defendant  to 
give  a  note  some  three  years  after  the  death  of  his  wife,  can- 
not change  his  rights  as  surviving  husba-nd.  It  is  still  a 
mere  chose  in  action,  to  be  recovered  by  suit  at  law.  In 
order  to  have  invested  him  as  owner  he  must  have  recovered 
possession  during  coverture,  and  besides  it  will  be  seen  by 
the  testimony  of  the  defendant  (and  nowhere  denied),  that 
he  refused  to  give  a  note  to  plaintiff  as  being  the  owner,  but 
gave  one  payable  to  Frank  Eagle,  under  the  express  agree- 
ment that  it  was  to  be  left  with  Sarahette  Webb  for  the 
benefit  of  Frank  if  he  should  live  to  want  it.  If  not  it  would 
belong  to  the  Webb  estate.  That  note  was  afterwards  given 
up  and  the  note  in  question  given  in  its  place,  under  the 
reiterated  assurance  of  the  plaintiff,  that  he  had  no  interest 
in  the  demand,  and  only  wanted  the  note  for  the  benefit  of 
Frank  Eagle.  By  reference  to  the  note  it  will  be  seen,  that 
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it  is  made  payable  to  plaintiff  as  administrator,  clearly  show- 
ing that  he  had  not  at  that  time,  and  did  not  pretend  to  have 
any  interest  as  owner.  Obtaining  the  note  under  such  cir- 
cumstances cannot  create  any  greater  interest  in,  or  title  to 
the  demand  |han  he  otherwise  would  have  had. 

We  have  examined,  with  some  care,  the  several  questions 
arising,  and  decided  on  the  trial,  and  have  not  been  able  to 
find  that  any  rule,  as  to  the  admission  or  rejection  of  evidence 
was  violated  to  the  prejudice  of  the  plaintiff. 

The  defendant  insists  that  either  and  each  of  the  foregoing 
points  is  a  sufficient  defense  to  this  action,  and  that  the 
judgment  should  be  affirmed  with  costs. 

JAMES  C.  SMITH,  Justice.  The  promisory  note  in  suit  was 
executed  and  delivered  by  the  defendant  to  the  plaintiff.  By 
its  terms  it  is  payable  to  the  plaintiff  or  order.  The  consid- 
eration for  which  it  was  given,  was  a  debt  which  the  defend- 
ant owed  originally  to  the  plaintiff's  wife,  Cynthia,  who  died 
intestate  about  two  years  and  six-  months  before  the  note 
was  made,  leavin-g  the  plaintiff,  her  husband,  surviving  her, 
and  as  the  referee  has  found,  without  having  made  any  valid 
effectual  disposition  in  her  life  time  of  the  debt  due  to  het 
from  the  defendant. 

These  facts  raise  a  clear  prima  facie  right  in  the  plaintiff  to 
recover  upon  the  note,  and  in  my  judgment  such  right  is  not 
overcome  by  any  countervailing  evidence  in  the  case.  The 
matters  relied  upon  by  the  defendant  at  the  utmost,  show 
that  the  note  was  given  to  the  plaintiff,  in  trust  for  others, 
and  not  for  his  own  use.  The  ante-nuptial  agreement  be- 
tween the  plaintiff  and  said  Cynthia,  does  not  release  the 
defendant  from  his  obligation  to  pay  his  note  to  the  payee 
therein  named,  although  it  may  tend  to  show  that  such  payee 
will  be  liable  to  account  to  others  for  whatever  he  shall  receive 
upon  the  note.  It  was  competent  for  the  defendant  to  bind 
nimself  to  pay  to  the  plaintiff  as  a  trustee  for  others,  and  it 
is  quite  apparent  that  he  intended  to  do  so,  when  he  gave 
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the  note.  The  referee  finds  that  the  defendant  gave  the  note 
by  reason  of  representations  made  by  the  plaintiff  that  the 
latter  was  the  proper  person  to  whom  the  note  should  be 
given  for  the  be-rietit  of  Frank  Eagle  (a  minor  son  of  the  said 
Cynthia,  by  a  former  husband),  and  the  note  was  given  by 
the  defendant  and  received  by  the  plaintiff  for  that  purpose. 
The  defendant  testified  that  in  the  conversations  which  led 
to  the  execution  of  the  note,  the  plaintiff  said  that  he  had 
no  claim  for  the  debt  and  he  wanted  it  for  Frank,  and  that 
the  judge  of  Allegany  county  had  appointed  him  administrator 
of  his  wife's  estate  and  guardian  of  Frank.  There  is  no 
ground  for  questioning  the  truth  of  the  plaintiff's  representa- 
tions that  he  had  been  appointed  such  guardian,  and  for  aught 
that  appears  the  appointment  was  valid.  If  his  ward  had 
lived,  can  there  be  any  doubt  that  the  plaintiff  could  have 
recovered  on  the  note  in  his  own  name  I  The  subsequent 
death  of  Frank  did  not  impair  the  plaintiff's  right  of  action, 
its  only  effect  was  to  substitute  in  the  place  of  the  deceased, 
those  who  succeded  to  his  rights  as  the  beneficiaries  of  the 
fund.  And  it  is  immaterial  to  the  present  action  whether 
the  persons  so  succeeding  were  the  next  of  kin  to  Frank  Eagle 
or  the  Webb  heirs,  according  to  the  intention  expressed  by 
Mrs.  Reznor  shortly  before  her  death.  In  brief,  if  the  note 
was  valid  in  the  hands  of  the  plaintiff,  when  it  was  executed 
it  was  eqjally  so  when  this  suit  was  commenced. 

No  fraud  was  practiced  upon  the  defendant  to  induce  him 
to  execute  the  note.  According  to  his  own  testimony  he 
was  informed  by  the  plaintiff  of  the  ante-nuptial  arrangement 
between  him  and  Cynthia,  nearly  two  years  before  the  note 
was  executed.  The  plaintiff's  right  to  recover  does  not  de- 
pend on  his  having  taken  out  letters  of  administration  upon 
the  estate  of  his  wife.  The  term  administrator  used  in  the 
note  is  a  mere  word  of  description,  in  no  respect  essential  to 
the  right  of  the  payee  to  sue.  In  short,  the  note  was  given 
on  a  good  consideration  for  a  valid  and  just  debt  and  with- 
out fraud,  and  no  reason  is  perceived  why  the  payee  should 
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not  be  permitted  to  recover  it  for  the  benefit  of  those  who 
may  be  entitled  ultimately  to  its  avails. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 


U.  S.  SUPREME  COURT. 

FREDERICK  BRONSON,  executor,  &c.,  plaintiff  in  error,  a-gt.    C 
PETER  RODES,  defendant  in  error. 

There  are  two  descriptions  of  lawful  money  in 'circulation  in  the  United  States,  both 
sanctioned  by  the  law  and  both  a  legal  tender. 

Where  contracts  for  payment  provide  that  it  shall  be  paid  in  coin,  the  judgment 
should  be  for  such  description  of  money  according  to  the  intent  of  the  parties ;  but 
where  no  description  of  money  is  named  in  the  contract,  judgment  sh  ould  be  entered 
generally  without  specification.  (Reverting  the  judgment  of  the  N.  T.  Court  of  Ap- 
peals in  this  case— 34  2V.  T.  R.  649.) 

Washington,  January  Term,  1869. 

In  error  to  the  Court  of  Appeals  of  the  State  of  New  York. 
Chief  Justice  CHASE  delivered  the  opinion  of  the  court,  in  this 
case,  to  the  effect  that  contracts  for  the  payment  of  coin 
should  be  enforced  by  the  courts  according  to  the  intent  of 
the  parties.  In  this  case  a  mortgage  was  made  to  secure 
payment  of  $1,500  in  the  state  of  New  York,  in  1851 ;  and 
it  was  provided  that  the  money  should  be  paid  in  coin,  the 
legal  money  of  the  United  States.  In  January,  1865,  tender 
was  made  in  treasury  notes,  which  was  refused,  and  this 
action  was  brought  to  enforce  such  payment  and  secure  a  satis- 
faction of  the  mortgage  in  pursuance  thereof.  The  court  of 
appeals  of  New  York  held,  that  the  tender  was  a  discharge 
of  the  mortgage,  and  directed  it  to  be  cancelled. 

The  present  supreme  court  now  hold  that  there  are  two 
descriptions  of  lawful  money  in  circulation,  both  sanctioned 
by  the  law  and  both  thereof  a  legal  tender ;  that  in  view  of 
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this  f.ict,  contracts  for  payment  must  be  enforced,  and  that 
where  coin  is  provided  to  be  paid,  judgment  should  be  for 
such  description  of  money;  but  where  no  description  is 
named,  judgment  should  be  entered  generally  without  speci- 
fication. The  judgment  of  the  New  York  court  of  appeals 
is  reversed,  with  costs,  and  the  cause  remanded  for  further 
proceedings  in  conformity  to  the  proceedings  of  the  supreme 
court. 

Justices  DAVIS  and  SWATNE  concurred — delivering  briefly, 
saparate  opinions. 

Justice  MILLER  dissented. 


N.  Y.  SUPERIOR  COURT. 
AFFRMANCE  ON  DEFAULT  BY  GENERAL  TERM,  JANUARY,  1869. 

This  court  will  no  longer  allow  judgments  to  be  affirmed  on  the  call  of  the  calendar 

at  general  term,  if  the  case  has  not  been  settled  and  filed. 
And  no  sn«h  cause  will  be  allowed  to  be  pat  upon  the  calendar,  unless  by  an  order 

of  a  justice  of  the  court. 

UPON  the  call  of  the  calendar  during  the  January  general 
term,  a  judgment  was  affirmed  on  default.  Upon  an  appli- 
cation to  open  the  default  and  to  vacate  the  order  of  affirm- 
ance, it  appeared  that  the  "case"  had  not  been  settled;  and 
it  was  claimed  that,  therefore,  the  appeal  was  not  in  readiness 
to  be  heard,  or  the  cause  properly  upon  the  calendar.  On 
granting  the  motion,  the  court,  after  consultation  with  all 
the  judges,  made  the  following  decision: 

"By  tine  court,  MONELL,  J.  The  practice  which  has  pre- 
vailed to  some  extent  of  allowing  a  respondent  to  notice  an 
appeal  for  argument,  place  the  cause  upon  the  calendar,  and 
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upon  its  call  to  move  for  an  affirmance  of  the  judgment,  not- 
withstanding the  "case"  had  not  been  served,  or  had  not 
been  settled,  or  had  not  been  filed,  or  the  printed  case  had 
not  been  served,  has  occupied  so  much  of  the  time  of  the 
court  in  hearing  motions  to  open  defaults,  or  to  postpone 
arguments,  which  motions  are  made  upon  oral  statements  of 
counsel,  not  always  uncontradicted,  that  it  has  become  neces- 
sary for  the  court  to  determine  that  such  practice  shall  no 
longer  be  allowed. 

It  is  not  intended  to  leave  parties  without  remedy,  for  the 
court  is  satisfied  that  the  existing  rules  furnish  all  the  relief 
necessary. 

Those  rules  provide  that  a  party  desiring  to  move  for  a 
new  trial,  or  to  review  by  appeal,  shall,  within  ten  days  after 
the  verdict,  decision,  or  report,  make  and  serve  on  the 
adverse  party  a  "  case  or  exceptions."  The  party  served  may, 
within  ten  days  thereafter,  propose  amendments.  The  case 
and  amendments  shall,  within  four  days,  be  noticed  for  set- 
tlement (Rule  34).  Within  ten  days  after  the  "case"  is  set- 
tled, it  shall  be  filed  (Rule  37). 

The  consequences  of  omitting  to  do  any  of  these  things 
within  the  prescribed  times  are  fully  expressed  in  the  rule. 

Until  the  ucase"  h  settled  and  filed  (when  it  is  to  be 
annexed  to  and  become  a  part  of  the  judgment-roll)  the  cause 
is  not  in  readiness  to  be  noticed  for  hearing,  or  to  be  put  upon 
the  calendar  of  the  general  term. 

Another  rule  (42)  requires  that  the  party  whose  duty  it  is 
to  furnish  the  papers  to  be  used  on  the  appeal  shall  serve 
copies  upon  the  adverse  party  at  least  eight  days  before  the 
term  at  which  the  appeal  "may"  be  noticed  for  argument. 
If  not  served,  the  opposite  party  may  put  the  cause  upon  the 
calendar  and  move,  on  any  of  the  motion  days  in  term,  to  have 
the  cause  stricken  from  the  calandar,  and  for  judgment. 

The  only  motion,  therefore,  which  can  be  made  at  general 
term  is  under  the  last  mentioned  rule — which  motion  must 
be  on  notice,  accompanied  by  an  affidavit  of  the  facts  upon 
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which  it  is  founded  ;  and  it  must  in  all  cases  be  made  to 
appear  that  the  "case"  has  been  filed  for  a  time  sufficient, 
with  reasonable  diligence,  to  have  it  printed  and  served. 

All  other  motions,  if  any  are  n-ecessary,  to  hasten  the  pro- 
gress of  the  appeal,  or  to  put  it  in  a  condition  to  be  heard, 
must  be  made  at  special  term. 

We  have,  therefore,  determined  no  longer  to  allow  judg- 
ments to  be  affirmed  on  the  call  of  the  calendar,  if  the  "  case" 
has  not  been  settled  and  filed ;  and  we  have  directed  the 
clerk  not  to  place  upon  the  calendar  of  the  general  term  any 
cause  in  which  the  "case"  has  not  been  settled  and  fled  pursu- 
ant to  an  order  of  the  judge  or  referee  who  tried  the  cause  direct- 
ing its  filing,  unless  otherwise  directed  by  a  justice  of  the 
court 
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A  married  woman,  may  under  the  statutes — 1860-'62,  confess  a  judgment  to  obtain  and 

secure  a  loan  of  money  to  carry  on  her  separate  business. 
Where  she  is  expressly  authorized  by  the  salutes,  "  to  sue  and  be  sued,  in  the  same 

manner  as  if  she  were  sole,''  she  is  impliedly  authorized  to  use  the  requisite  and 

ordinary  agencies  of  suing  and  being  sued ;  that  is,  to  appoint  an  attorney  for  that 

purpose.    And  when  she  confesses  a  judgment,  she  submits  to  be  sued  in  that  form 

and  manner. 
(JOHNSON,  <7.,  dissenting  :  Holding  in  effect,  that  the  courts  have  no  power  nor  authority 

to  extend  the  release  of  disabilities  of  coverture  at  common  law,  beyond  those  expressly 

prescribed  by  the  statutes. ) 

Monroe  General  Term,  December,  1868. 

Present  E.  DARWIN  SMITH,  P.  J.;  JOHNSON  ;  JAS.  C.  SMITH, 
Justices. 

APPEAL  from  order  of  special  term  setting  aside  judg- 
ment. 

The  defendant  is  a  married  woman  and  confesses  the  judg- 
ment under  the  Code  in  due  form,  as  though  she  were  a,  feme 
sole. 

Motion  was  made  to  set  aside  such  judgment  on  the  ground 
that  a  married  woman  could  not  confess  a  judgment.     This 
motion  was  granted  at  special  term,  when  the  justice  deliv- . 
ered  the  following  opinion  : 

JOHNSON,  J.  This  judgment  is  at  least  voidable  at  the 
election  of  the  defendant,  if  not  absolutely  void.  (Britton  agt. 
Wilder,  6  Hill,  242 ;  WatJcins  agt.  Abrahams,  24  N.  T.  R. 
72  ;  Eoorback  agt.  Stebbins,  33  How.  Pr.  E.  278.)  The  first 
case  cited  was  before  any  of  the  disabilities  of  married  women 
had  been  removed  by  the  acts  of  the  legislature  for  the  bet- 
VOL.  XXXVI.  24 
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ter  protection  of  married  women,  and  lays  down  the  rule  as 
it  existed  at  common  law.  The  two  other  cases  decided  in 
the  court  of  appeals,  are  claimed  justly  by  the  plaintiff's 
counsel,  to  have  arisen  and  been  decided,  upon  judgments 
confessed  previous  to  the  statutes  of  1860  and  ]  862,  by  which 
married  women  are  authorized  to  sue  and  be  sued  in  courts 
of  law,  and  are  made  liable  in  such  cases  to  have  personal 
judgments  entered  against  them  for  damages  and  costs. 

It  is  claimed  by  the  counsel  that  these  two  latter  statutes 
have  so  far  removed  the  disabilities  that  a  married  woman 
was  under  at  common  law,  as  to  enable  her  to  give  judgment 
against  herself  in  any  manner  known  to  the  law  for  allowing 
and  obtaining  judgments,  and  bind  herself  by  such  judgments. 
By  these  statutes  a  married  woman  may  sue  and  be  sued  in 
respect  to  her  own  separate  property  and  interest,  and  in 
either  case,  the  adverse  party  may  have  judgment  against 
her  personally,  if  he  is  entitled  to  such  judgment.  But  the 
statute  has  gone  no  further. 

It  has  not  authorized  a  married  woman  to  confess  a  judg- 
ment without  action. 

Here  was  no  suit.  The  plaintiff  had  brouught  no  action 
against  the  defendant,  and  none  was  pending  between  them. 
The  judgment  was  entered  up  under  that  provision  of  the 
Code  which  allows  a  judgment  to  be  entered  without  action. 
She  had  not  sued  nor  had  she  been  sued,  in  any  sense,  legal 
or  otherwise.  The  judgment  is  not,  therefore,  within  the 
terms  of  the  statute,  nor  within  its  spirit  or  intent. 

The  disabilities  of  a  married  woman  still  exist,  in  all  their 
force,  except  so  far  as  they  have  been  removed  by  statute. 

And  although  they  may  now  carry  on  business  on  their 
own  account  and  in  that,  contract  binding  obligations,  yet 
they  cannot  bind  themselves  as  accommodation  indorsers  for 
others,  or  by  other  accommodation  obligations.  This,  I  ap- 
prehend, is  well  settled. 

The  statute  not  having  authorized  a  married  woman  to 
confess  a  judgment  without  action,  the  defendant  is  not  bound 
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by  her  confession,  and  the  judgment  and  the  execution  issued 
thereon,  must  both  be  set  aside  at  her  request,  and  upon  her 
motion,  with  costs  of  motion. 

In  the  other  judgments  in  which  the  defendant  is  impleaded 
with  other  defendants,  and  in  which  jndgments  have  been 
taken  against  her  by  default,  by  the  plaintiff,  a  good  defense 
is  shown  upon  the  merits,  and  a  reasonable  excuse  is  given 
for  not  appearing  to  defend  before  such  judgments  were  en- 
tered, and  before  the  time  for  answering  had  expired. 

In  the  second,  third  and  fourth  of  said  actions,  it  appears 
by  the  affidavits  on  the  part  of  the  defendant,  that  the  defend- 
ant was  an  accommodation  indorser  for  some  of  the  other 
parties  defendant.  And  in  the  fifth  action  the  judgment  is 
upon  a  promissory  note  to  which  the  defendant  is  not  a  party 
in  terms,  and  upon  which  her  name  does  not  appear,  nor 
does  anything  appear  on  the  face  thereof  to  bind  her  in  any 
respect. 

The  opposing  affidavits  tend  to  show  in  some  respects,  a 
different  state  of  facts  upon  the  merits ;  but  courts  do  not 
ordinarily  in  such  cases,  examine  or  try  the  merits  on  affi- 
davits. The  merits  are  much  more  satisfactorily  examined 
and  tried  upon  an  issue  made  by  the  pleadings,  and  in  the 
usual  manner  of  trying  and  determining  issues  of  fact.  It 
can  do  no  harm  to  any  one,  to  have  the  default  opened,  and 
the  defense  interposed,  so  that  the  question  can  be  fairly  tried 
and  determined.  On  the  contrary  such  a  course  is  manifestly 
in  furtherance  of  substantial  justice.  Each  of  the  four 
cases  last  mentioned  seem  to  me  to  appeal  very  strongly  to 
the  court  tor  a  favorable  exercise  of  its  discretion  in  behalf 
of  the  defendant,  especially  in  view  of  the  fact  of  her  cover- 
ture, and  her  legal  disabilities  springing  therefrom. 

The  judgments  and  executions  in  each  of  these  cases  must 
therefore  be  set  aside,  and  the  defendant  have  leave  to  put 
in  her  answer  in  each  action  in  twenty  days  after  entry  of 
the  order,  on  payment  of  ten  dollars  cost  of  opposing  motion. 
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From  the  order  setting  aside  such  judgment  the  plaintiff 
appealed  to  the  general  term.  The  appeal  was  argued  by 

E.  G.  LAPHAM,  for  appellant. 
GEO.  F.  DANFORTH,  for  respondent. 

9 

By  tJic  court,  E.  DARWIN  SMITH,  J.  The  order  at  special 
term  setting  aside  the  judgment  in  this  action,  was  made  and 
based,  as  appears  from  the  opinion  of  the  learned  judge  then 
delivered,  upon  the  express  ground  that  a  married  woman 
could  not  confess  a  valid  judgment.  This  was  undoubtedly 
so  at  common  law.  (Britton  agt.  Wilder,  6  Hill,  242 ;  3 
Term,  151 ;  Watkins  agt.  Abrahams,  24  N.  Y.  R.  72.)  The 
reason  for  this  rule  at  common  law  is  quite  apparent.  A 
married  woman  was  under  disability  like  an  infant.  She 
eould  not  confess  a  judgment,  because  she  could  not  appoint 
an  attorney.  She  could  not  sue  or  be  sued  alone  at  law. 
She  could  not  make  a  valid  personal  contract.  She  had  no 
separate  legal  estate.  No  judgment  could  be  given  against 
her  in  personam. 

These  disabilities  doubtless  remain,  except  so  far  as  they 
have  been  removed  by  modern  legislation.  , 

The  act  of  1848  and  1849  took  away  the  rights  of  the  hus- 
band in  respect  to  the  wife's  personal  property,  converted  her 
separate  equitable  estate  into  a  legal  estate  and  allowed  her 
to  take  property  by  inheritance,  gift,  grant  and  devise  or 
bequest  from  any  person  other  than  her  husband,  and  to  re- 
ceive the  rents  and  issues  of  her  separate  property,  and  to  sell, 
devise  and  convey  such  property  in  the  same  manner  and 
with  like  effect  as  if  she  were  unmarried,  and  exempted  such 
property  and  its  proceeds  from  all  liabilities  for  the  debts  of 
the  husband.  In  no  other  respects  did  these  acts  take  away 
the  common  law  disabilities  of  coverture.  The  property  of 
married  women  after  the  passage  of  these  acts  remained  in 
her  hands,  subject  to  the  control  of  the  courts  in  equity,  and 
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the  courts  of  equity  alone,  precisely  as  the  same  stood  before 
their  enactment.     But  the  act  of  I860  goes  much  further. 

Section  two  of  this  act  authorizes  married  women  to  bar- 
gain, sell,  assign  and  transfer  her  separate  personal  property 
and  carry  on  any  trade  or  business,  and  perform  any  labor  or 
service  on  her  sole  and  separate  account ;  and  declares  that 
the  earnings  of  any  married  woman  from  her  trade,  business, 
labor  or  service  should  be  her  sole  and  separate  property  and 
might  be  used  and  invested  in  her  own  name. 

As  under  this  act  any  married  woman  may  engage  in  and 
carry  on  any  kind  of  business  in  the  same  manner  as  if  she 
were  unmarried,  or  as  any  man  can  do,  she  is  thereby  neces- 
sarily relieved  of  her  disability  as  a  married  woman  so  far 
that  she  may  make  any  valid  contract  for  the  sale  or  purchase 
of  property  and  in  the  borrowing  or  loaning  or  investing 
money  for  her  separate  use  and  benefit,  as  much  as  if  she 
were  a  single  woman.  Her  contracts  in  respect  to  her  sep- 
arate property  or  trade  and  business,  are  valid  legal  contracts 
as  much  so  as  if  made  by  her  husband  on  his  own  account. 

To  give  her  the  full  benefit  of  these  provisions,  in  respect 
to  her  separate  estate  and  to  the  carrying  on  of  any  trade  or 
business,  section  seven  of  said  act  as  amended  in  1862,  fur- 
ther provides,  that  lt  any  married  woman  may  while  mar- 
ried, sue  and  be  sued  in  all  matters  having  relation  to  her 
sole  and  separate  property,  or  which  may  hereafter  come  to 
her  by  descent,  devise,  bequest,  purchase  or  the  gift  or  grant 
of  any  person  in  the  same  manner  as  if  she  were  sole." 

While,  as  Judge  PORTER  says,  in  Otven  agt.  Cawley  (36  N. 
Y.  E.  603),  the  antecedent  disability  of  a  married  woman 
arising  from  the  conjugal  relation  was  not  wholly  removed, 
they  were  necessarily  so  far  modified  as  to  secure  to  her  the 
beneficial  enjoyment  of  the  new  interest  she  was  permitted 
by  law  to  acquire.  The  cases  of  Yale  agt.  Dederer  (22  N. 
r.  E.  461 ;  Battin  agt,  Dfflaye  (35  Id.  35),  and  others,  hold,  that 
she  may  contract  debts  now  in  respect  to  her  legal  or  separate 
estate  pricisely  as  she  could  have  done  fo,r  the  benefit  of  the 
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estate  before  those  acts,  and  that  such  debts  are  valid  legal 
debts  and  the  estate  is  legally  liable  for  such  debts. 

Upon  the  face  of  the  confession  of  judgment  in  this  action 
it  appears,  and  the  fact  is  verified  by  the  oath  of  the  defend- 
ant, that  said  judgment  was  confessed  for  the  folio  wing  cause 
of  action  :    "that  on  the  13th  day  of  January,  A.  D.,  1S68, 
I  the  said   Martha  A.  Garlinghouse,  executed  and  delivered 
to  the  said  First  National  Bank  of  Cananiaigua,  a  promissory 
note  dated  on  that  day,  for  the  sum  of  seven  thousand  five 
hundred   dollars,  payable  sixty  days  after  date  at  said  bank. 
Such  note  was  given  by  me  for  that  amount  of  money  loaned 
to  me  that  day  by  the  said  bank,  and  is  now  wholly  due  and 
unpaid."     The  j udgment  was  confessed  on  the  16th  of  March, 
when  this  note  fell  due,  and  there  is  annexed  to  it  a  stipula- 
tion signed  by  the  plaintiff  giving  time  for  the  payment  of 
said  debt,  and  also  for  the  further  loan  of  one  thousand  dol- 
lars for  th^  purpose  of  purchasing  new  stock  in  her  trade  and 
business,  and  no  other  purpose.     It  also  clearly  appears  from 
the  affidavits  used  on  this  motion,  that  the  said  defendant  at 
the  time  of  the  confession  of  said  judgment  and  for  several 
years  immediately  previous  thereto,  was  engaged  in  carrying 
on  a  separate  business  in  her  own  name  at  the  village  of 
Canandatgua,  of  manufacturing  and  selling  spirituous  liquors. 
That  she  had  done  a  large  amount  of  such  trade  and  business 
and  kept  a  bank  account  with  the  plaintiff's  bank,  and  that 
the  said  money  was  there  placed  to  her  account  in  said  bank 
and  the  same  was  drawn  out  by  her  and  used  and  employed 
by  her  in  carrying  on  her  said  separate  business;  and  that 
she  had  a  separate  legal  real  estate ;  and  that  said  judgment 
was  confessed  to  give  the  plaintiffs  a  lien  thereon  for  the 
money  so  loaned  to  her. 

It  thus  clearly  appears  that  this  judgment  was  confessed 
to  secure  a  loan  of  money  made  to  the  defendant  to  enable 
her  to  carry  on  her  separate  trade  and  business,  and  to  get  time 
for  the  payment  of  such  loan  and  further  advances,  and  this 
makes  the  debt  one  for  which  within  the  express  letter  of 
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section  seven  of  the  act  of  1860,  as  amended  in  1862,  the 
defendant  could  clearly  be  sued  in  the  same  manner  as  if  she 
were  sole.  If  she  were  a  sole  woman  she  could  unquestion- 
ably confess  a  judgment  for  such  debt  as  well  as  a  man,  and 
it  would  be  a  valid  judgment  at  law. 

But  under  the  act  of  1862,  whatever  may  have  been  the 
construction  of  the  act  of  184S-'49  and  '60,  a  judgment  in 
personam  may  now  be  rendered  against  a  married  woman  in 
sush  case  and  for  such  cause.  Section  seven  of  the  act  of 
1862,  is  as  follows:  a  married  woman  may  be  sued  in  any 
of  the  courts  in  this  state,  and  when  a  judgment  shall  be 
recovered  against  a  married  woman  the  same  may  be  enforced 
by  execution  against  her  sole  and  separate  estate  in  the  same 
manner  as  if  she  were  sole.  This  makes  he*  separate  prop- 
erty subject  to  execution  at  law  the  same  as^jf  she  were  sole, 
for  she  may  be  sued  in  law  courts  having  no  equity  jurisdic- 
tion, which  clearly  could  not  have  been  done  prior  to  the 
acts  of  1860  and  1862.  (Barton  agt.  Seer,  35  Barb.  78 ; 
Morrill  agt.  Caivley,  17  Abb.  76 ;  Klen  agt.  Gibney,  24 
How.  31.) 

It  seems  to  me,  therefore,  that  the  necessary  effect  and 
intent  of  the  acts  of  1862,  following  and  amending  1848, 
1849  and  1860,  is  to  remove  all  the  disabilities  of  coverture, 
so  far  as  to  enable  a  married  woman  to  hold  separate  prop- 
erty and  to  carry  on  trade  and  business,  and  make  all  the 
ordinary  and  incidental  contracts  relating  thereto,  and  to  be 
sued  in  respect  to  such  contracts  in  all  respects  as  though 
she  were  in  fact  unmarried.  I  cannot  see,  therefore,  why 
she  may  not  give  a  security  for  a  debt  contracted  for  her 
use  and  benefit  by  a  judgment  confessed,  as  well  as  a  judg- 
ment obtained  in  invitwn,  as  much  so  as  it  she  were  a  man  or 
a  sole  woman. 

The  confession  of  a  judgment  is  but  one  of  the  ways  and 
processes,  one  "  manner,"  by  which  a  person  is  sued.  It  is 
a  voluntary  submission  to  the  jurisdiction  of  the  court  giv- 
ing by  consent  and  without  the  service  of  process,  what  could 
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otherwise  be  obtained  by  summons  and  complaint  and  other  . 
formal  proceedings.  A  person  who  confesses  a  judgment 
submits  to  be  sued  in  that  form  and  manner.  The  right  to 
sue  and  be  sued  implies  the  right  to  use  and  employ  and  to 
be  subjected  to  all  the  processes  by  which  the  judgments  of 
courts  are  obtained. 

I  can  see,  therefore,  no  reason  why  a  narrower  construc- 
tion of  these  acts  and  the  rights  conferred  by  them  should 
be  adopted.  A  married  woman  in  respect  to  her  separate 
property  is  placed  by  these  acts  upon  the  same  plane  with 
her  husband  or  any  other  man.  It  was  clearly  the  intention 
of  the  legislature,  I  think,  to  liberalize  the  law  in  respect  to 
her  and  give  her  all  the  rights,  and  subject  her  to  all  the  lia- 
bilities of  singte  women  in  respect  to  her  separate  property 
and  any  trade  and  business  in  which  she  might  engage.  The 
right  to  confess  a  judgment  is  one  of  these  rights.  It  may 
be  quite  essential  to  her  interest  to  be  able  to  give  such  a 
security  to  her  creditor,  as  it  obviously  was  in  this  case. 
When  she  is  expressly  authorized  "  to  sue  and  be  sued  in  the 
same  manner  as  if  she  were  sole"  she  is  impliedly  authorized 
to  use  the  requisite  and  ordinary  agencies  of  suing  and  being 
sued,  that  is,  to  appoint  an  attorney  for  that  purpose,  and 
when  superadded  to  this  removed  disability,  she  is  authorized 
also  to  contract  debts  in  her  own  name  for  her  separate  use 
and  benefit,  and  is  subjected  to  a  judgment  in  personam,  all 
the  reason  which  existed  at  common  law  why  she  might  not 
confess  a  judgment  in  those  cases  when  she  might  be  sued, 
is  removed,  and  she  stands  in  that  particular  on  the  same 
ground  as  if  she  were  unmarried  in  fact. 

But  if  this  were  doubtful,  I  think  it  quite  clear  that  this 
court  is  not  bound  to  set  aside  such  a  judgment.  The  courts 
of  England  at  common  law,  refused  to  set  aside  a  judgment 
confessed  by  a  married  woman  when  she  lived  by  herself  and 
acted  as  a  feme  sole.  (1  Salic.  400;  Graham,  772.)  And 
this  court  has  so  held  in  a  well  considered  case,  KnickcrlacJcer 
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agt.  Smith  (16  Abb.  241),  in  a  case  where  the  judgment  was 
entered  up  in  1858. 

That  this  court  was  not  bound  to  set  aside  a  general  judg- 
ment against  a  married  woman  upon  her  mere  motion  for 
that  purpose. 

I  think  the  order  setting  aside  the  judgment  in  this  case 
should  therefore  be  reversed. 

J.  C.  SMITH,  J.,  concurred. 

JOHNSON,  J.,  dissented,  adhereing  to  his  opinion  at  special 
term. 

Order  reversed. 
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N.  Y.  SUPERIOR  COURT. 
CHARLES  QUINN,  administrator,  &c.  agt.  JAMES  T.  LLOYD. 

An  attorney  who,  -without  the  consent  'or  knowledge  of  his  client,  upon  receipt  of 
$50,  gives  a  stipulation  to  vacate  a  judgment  for  over  $1,200,  pending  au  appeal 
thereon,  and  consenting  to  a  new  trial,  thereby  releasing  the  sureties  on  the  appeal 
bond,  exceeds  his  authority  and  violates  his  duty  as  an  attorney. 

Such  stipulation  being  given  after  the  attorney  had  given  his  client  a  consent  for  sub- 
tlitution  of  another  attorney,  he  was  also  precluded  by  such  consent  from  giving 
the  atipulaton,  although  no  order  had  been  entered  upon  such  consent. 

Special  Term,  December  26,  1868. 

McCuNN,  J.  This  is  a  motion  to  set  saide  a  stipulation 
given  by  an  attorney  without  the  consent  or  knowledge  of 
liis  client,  vacating  a  judgment,  which  judgment  was  pending 
on  an  appeal  to  the  general  term  of  this  court,  and  which 
was  amply  secured  on  the  appeal.  It  is  claimed  that  the 
defendant  against  whom  this  judgment  was  obtained  is  insol- 
vent and  has  left  the  state,  and  that  the  only  opportunity 
left  for  plaintiff  to  receive  satisfaction  of  his  claim  is  any  right 
or  claim  he  may  have  acquired  by  virtue  of  the  bond  on 
appeal,  and  that  as  the.  consent  vacates  the  judgment  the 
bondsmen  on  the  appeal  are  released. 

It  is  quite  clear,  from  the  affidavits  in  the  case,  that  the 
attorney  for  the  plaintiff  exceeded  his  power  in  giving  such 
a  consent.  The  judgment  was*  for  over  one  thousand  two 
hunderd  dollars,  and  was  obtained  in  May  last.  A  motion 
was  made  for  a  new  trial,  upon  the  ground  of  newly  discovered 
evidence,  and  denied  by  this  court.  Subsequently,  an  appeal 
was  taken  to  the  general  term,  and  when  that  appeal  was 
pending,  and  when  the  party  plaintiff  in  interest  was  absent 
for  his  health  from  the  state,  his  attorney  agreed  and  accept- 
ed fifty  dollars  and  vacated  the  appeal,  and  sent  the  cause 
back  to  the  calendar  for  a  trial  by  jury. 
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Now,  this  was  all  done  by  the  attorney  after  he  had 
signed  and  delivered  a  consent  of  substitution — a  consent, 
although  no  order  was  entered  thereupon,  yet  a  consent 
which  was  known  to  exist  by  defendant's  attorney.  The 
excuses  offered  to  this  court  by  the  two  attorneys  (plaintiff's 
and  defendant's)  for  their  course  in  this  respect  are  of  the 
most  trifling  and  unreliable  kind,  and  must  not  be  allowed 
to  stand  in  the  path  of  justice,  if  it  be  in  the  power  of  this 
court  to  remedy  the  same. 

Before  I  assign  my  reasons  for  believing  that  the  consent 
to  vacate  this  judgment  is  n-ull  and  void,  I  will  call  the 
attention  of  those  interested  in  this  case  to  the  statutes  of 
this  state  covering  such  transactions : 

"Any  attorney  who  shall  be  guilty  of,  or  consent  to,  any 
deceit  or  collusion,  with  the  intent  to  deceive  the  court  or 
any  parties,  shall  be  deemed  guilty  of  a  misdemeanor."  (2 
E.  8.,  278,  Laws  of  1813). 

uAny  attorney  found  notoriously  in  default  of  record,  or 
guilty  of  any  deceit,  or  malpractice,  or  misdemeanor,  may  be 
suspended  or  put  off  the  roll,"  &c.,  &c.  (1  E.  8.,  417,  §  5.) 

Again,  the  Revised  Statutes  declare  that  the  delaying  suit, 
or  wilfully  receiving  money  on  account  of  disbursements  not 
made  or  incurred,  forfeits  treble  damages. 

These  arid  other  acts  were  passed  in  order  to  protect  clients 
and  suitors,  as  far  as  possible,  from  just  such  practices  as  have 
been  resorted  to  in  this  case.  Of  all  professional  men,  none 
should  be  so  strictly  held  to  an  honorable  course  as  the 
attorney  and  counsellor,  because  they  know,  or  are  presumed 
to  know,  their  duties,  and  the  responsibilities  attached  to 
those  duties ;  therefore,  their  every  act  should  be  scrutinized 
by  the  courts  in  which  they  practice,  and  any  errors  com- 
mitted by  them,  or  delinquencies  perpetrated,  should  be 
repaired  or  punished  at  once. 

I  know  that  the  rule  has  been  insisted  upon  that  an  attor- 
ney under  certain  circumstances  can  discontinue  his  suit  at 
any  time,  and  allow  his  client  to  seek  a  remedy  through 
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another  advocate;  but  this  he  must  not  do  to  the  prejudice 
of  his  client.  An  attorney  cannot,  by  taking  part  of  a  claim 
in  judgment,  or  one  in  litigation,  satisfy  the  whole.  This 
rule  has  been  so  frequently  held  that  it  has  almost  become 
elementary.  When  the  judgment  has  become  well  secured 
on  appeal,  as  the  one  under  discussion  has  been,  and  where 
the  defendant  has  left  the  state  and  is  entirely  worthless,  an 
attorney  for  plaintiff  does  more  than  an  ordinary  act  in  the 
premises  when  he  consents  to  a  new  trial,  because  he  thereby 
releases  the  sureties,  the  only  real  parties  upon  whom  he  or 
his  client  could  call  for  a  payment  of  his  just  claim.  This 
rule  was  laid  down  in  the  case  of  Gaillard  agt.  Smart  (6 
Cow.  385). 

In  the  case  of  Shaw  agt.  Kiddcr  (2  How.  P.  R  224),  it 
was  held  that  an  attorney  could  not  settle  a  suit  and  conclude 
his  client  in  relation  to  the  subject  in  dispute,  without  special 
authority. 

It  may  be  argued  that  the  consent  to  a  new  trial  was  not 
a  settling  of  the  suit  in  this  case.  It  was,  however,  a  settle- 
ment to  all  intents  and  purposes,  for  it  released  all  responsible 
parties  connected  therewith  and  against  whom  any  claim 
could  be  made  of  any  responsibility. 

The  doing  of  an  act  by  an  attorney  whereby  the  interests  , 
of  his  client  would  be  injured  or  ruined,  as  in  this  case,  is 
not  the  performing  of  his  ordinary  duties  in  the  suit;  I  shall 
hold  that  it  is  doing  that  which  he  has  no  right  to  do,  nor 
has  he,  nor  the  counsel  on  the  other  side,  any  right  to  con- 
nive at ;  and  I  shall  further  hold  that  no  advantage  can  be 
taken  of  such  a  consent,  neither  by  the  defendant  in  this  action 
nor  by  his  securities  on  appeal. 

The  rule  is  that  an  attorney  has  all  the  authority  for  the 
conducting  and  managing  an  action,  and  for  the  collection  of 
the  debt ;  there,  however,  his  services  end,  his  authority  goes  no 
further.  Indeed  he  has  no  further  or  greater  authority  for 
the  benefit  of  his  client,  although  he  may  think  he  has.  Now 
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he  had  no  right  to  compromise  a  debt  or  take  a  part  and  give 
a  satisfaction  piece  for  the  whole.  He  has  no  right  to  bind 
his  client  to  an  appeal  bond,  althought  it  may  be  for  his  client's 
interest. 

He  cannot  compromise  and  discontinue  a  suit  brought  to 
recover  possession  of  lands,  even  if  he  gets  a  conveyance  of  the 
greater  part  of  the  land  in  dispute.  This  is  the  doctrine  laid 
down  in  the  cases  of  Holbcr  agt.  Parker  (7  Cranch)  ;  Murray 
agt.  House  (11  J.  J?.);  Lane  agt.  Grammage  (1  Pick.);  and 
Filbtj  agt.  Miller  (25  Pick). 

The  doctrine  strictly  applicable  to  this  case  is  the  rule  in 
equity  laid  down  in  the  case  of  Howe  agt.  Lawrence  (2  Zab. 
N.  J.  E.  29),  tried  in  the  court  of  chancery,  New  Jersey. 
Indeed  it  is  a  case  right  in  point.  There  it  was  a  stipulation 
to  grant  a  new  trial  ;  here  it  is  a  like  stipulation.  The  chan- 
cellor, in  his  opinion  setting  aside  such  a  stipulation,  says: 
uThe  stipulation  to  waive  a  judgment  and  grant  a  new  trial 
was  not  an  agreement  for  the  conduct  of  the  case;  it  was  a 
deliberate  surrender  of  his  client's  rights,  a  surrender  which  I 
conceive  the  counsel  has  no  power  to  make,  and  which,  if  he 
had  the  power,  justice  would  never  permit  to  be  enforced." 
*  *  *  This  is  just  and  righteous  language,  and  I'  shall 
.  adopt  the  principle  contained  therein  in  guiding  me  in  the 
disposal  of  this  case.  The  same  rule  was  established  in  the 
celebrated  case  in  New  Hampshire  (Pike  agt.  Emerson,  5  N. 
H.  ft.),  where  the  judge  held  that  the  court  has  the  power, 
without  doubt,  in  a  case  of  fraud  or  mistake,  to  relieve  a 
party  from  the  effects  of  such  a  stipulation.  It  operates 
thus:  that  the  plaintiff  in  this  action  would  be  justified  in 
proceeding  with  his  remedy  against  his  attorney  ;  but  the 
rule  is  now  settled,  and  it  is  the  just  rule  and  practice,  for 
the  court  to  relieve  the  client  without  reference  to  the  re- 
sponsibility of  his  lawyer.  It  would  be  a  harsh  rule  —  indeed, 
it  would  be  uajust  —  to  permit  one  party  to  obtain  an  undue 
advantage  over  another  by  reason  of  the  negligence  or  mis- 
conduct of  that  other's  attorney.  Such  was  the  equitable 
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rule  held  by  our  supreme  court  in  the  case  of  Sharp  agt.  The 
Mayor.  I  can  cite  a  large  number  of  cases,  all  establishing 
beyond  a  doubt  my  right  to  interfere  and  set  aside  the  agree- 
ment or  stipulation  in  question  ;  but  even  if  there  were  not 
a  single  authority  in  the  books  to  warrant  my  course,  I 
would  be  justified — reasoning  from  principles  rather  than 
decisions — in  not  allowing  our  courts  to  be  used  by  parties 
in  perfecting,  through  the  forms  of  law,  the  ruin  of  a  party 
who  has  employed  a  negligent  or  unworthy  attorney.  I 
shall  further  hold,  in  this  case,  that  the  consent  for  substi- 
tution given  by  the  attorney  to  his  client  precluded  said  at- 
torney from  acting  in  the  action,  notwithstanding  no  order 
had  been  entered  upon  that  consent,  and  that  consequently 
his  action  afterwards  in  granting  a  new  trial,  on  the  pay- 
ment of  fifty  dollars,  was  illegal  and  void.  The  stipulation 
must  be  vacated  and  set  aside  as  null  and  void. 


COURT  OF  APPEALS. 
SAMUEL  N.  BASS  and  JOSHUA  CLARK  agt.  JOHN  K.  COMSTOCK. 

Where  several  causes  of  action  are  such  as  may  be  united  in  the  complaint,  a  demurrer 
will  not  lie  because  they  are  not  separately  stated.  . 

&c6&/<r**ttd  nfa*\4*\\/  fry &6&&t*f*   '"tcCC  ^o  *"*  </*  2*'* 

January  Term,  1868. 

MASON,  J.  The  demurrer  in  this  case  was  properly 
stricken  out,  and  judgment  given  for  the  plaintiff.  There 
is  no  misjoinder  of  causes  of  action.  There  are  two  causes  ^ 
of  action  upon  two  promissory  notes,  well  stated  in  the  com- 
plaint; but  the  accusation  against  the  complaint,  as  I  under- 
stand it,  is  that  these  causes  of  action  are  not  separately 
stated,  as  required  by  section  167  of  the  Code.  This  sec- 
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tion  does  declare  that  the  causes  of  action  must  be  separately 
stated ;  but  the  better  opinion  seems  to  be  that  such  causes 
of  action  are  not  improperly  united,  simply  because  they  are 
not  separately  stated  by  the  pleader  (Dorman  agt.  Eallam, 
14  How.  Pr.  E.  184;  1  N.  T.  Prac.  367 ;  Goading  agt.  Me- 
Mister,  9  How.  Pr.  R.  123 ;  E&binson  agt.  Judd,  9  Id.  378; 
Peckham  agt.  Smith,  9  Id.  436.)  These  cases,  and  others, 
which  might  be  referred  to,  hold  that  a  demurrer  does  not 
lie  to  a  tomplaint  for  not  separately  stating  two  or  more 
causes  of  action,  they  being  such  as  might  be  properly  united 
in  one  complaint,  if  properly  and  separately  stated  ;  but  that 
the  remedy  of  the  defendant  is  by  motion. 

The  following  are  cases  which  hold  that  a  demurrer  for 
such  a  defect  in  the  complaint  will  lie  and  is  the  proper  rem- 
edy :  (8  How.  Pr.  E.  177  ;  9  Id.  198  j  4  Id.  226,  228  ;  5 
Id.  171 ;  11  Id.  27.)  These  cases  hold  that  several  causes 
of  action  are  improperly  united  when  they  are  not  separately 
stated,  as  required  by  section  167  of  the  Code.  The  decided 
weight  of  authority  in  the  supreme  court,  however,  is  the 
other  way,  and  the  better  reason  is  that  when  the  causes  of 
action  are  such  as  may  be  united  in  the  complaint,  that  a 
demurrer  will  not  lie  in  such  a  case.  It  must  be  borne  in 
mind  that  section  167  allows  the  causes  of  action  upon  these 
two  notes  to  be  joined  in  the  same  complaint,  but  it  declares 
that  they  must  be  separately  stated.  If  we  turn  to  section 
144  it  will  be  seen  that  a  demurrer  can  only  be  interposed 
for  the  causes  stated  in  that  section,  none  of  which  touch 
this  case,  unless  it  is  the  fifth  subdivision  of  that  section,  and 
which  is,  that  several  causes  of  action  have  been  improperly 
united — that  is,  improperly  united  in  the  complaint.  Thus 
section  144  states  that  the  defendant  may  demur  to  the  com- 
plaint when  it  should  appear  upon  the  face  thereof  that  sev- 
eral causes  of  action  have  been  improperly  united.  Now, 
section  167  declares -that  these  causes  of  action  may  properly 
be  united  in  the  same  complaint,  and  the  injunction  imposed 
upon  the  pleader,  that  such  causes  of  action  should  be  sepa- 
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rately  stated,  is  a  rule  of  pleading  and  which  has  been  viola- 
ted where  this  is  not  done;  but  I  am  not  able  to  perceive 
how  it  can  be  said  that  the  causes  of  action  have  been  improp- 
erly united  in  the  complaint. 

Now,  section  144  does  not  say  that  a  demurrer  may  be 
interposed  to  the  complaint  where  there  are  several  causes 
of  action  which  may  be  properly  joined  under  section  167, 
because  they  are  united  in  one  count  and  not  separately 
stated.  The  demurrer  is  not  given  for  uniting  in  one  count  sep- 
arate causes  of  action,  but  for  uniting  i-n  the  complaint  causes 
of  action  which  it  is  not  lawful  under  section  167  to  unite 
in  the  same  complaint.  It  is  true  the  pleader  in  this  case 
has  violated  a  rule  of  pleading  enjoined  by  this  same  section. 
It  does  not  follow,  however,  that  this  demurrer  can  be  main- 
tained. There  are  other  rules  of  pleading  presented  by  the 
Code,  the  violation  of  which  will  not  give  the  defendant  his 
demurrer. 

This  view  is  greatly  strengthened  by  the  last  paragrah  of 
section  172  of  the  Code,  which  makes  it  the  duty  of  the 
court,  when  a  demurrer  to  the  complaint  shall  be  sustained, 
because  of  the  misjoinder  of  causes  of  action,  to  order  them 
to  be  separated,  and  that  they  be  proceeded  with  as  separate 
actions. 

I  advise  the  affirmance  of  the  judgment.     All  affirm. 
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SUPREME   COURT. 
DANIEL  MOORE,  respondent,  agt.  WILLIAM  NOBLE,  appellant. 

/H  In  an  action  for  a  deceit  in  the  sale  of  a  horse,  where  the  fraud  is  the  gist  of  the 
action,  if  there  is  no  evidence  of  a  scienter,  the  action  cannot  be  sustained.  And  it 
has  been  held  that  an  averment  that  the  defendant  "  falsely  and  frauduently  repre- 
sented,'' &.C.,  in  a  sufficient  statement  of  the  scienter.  :rj 

It  is  otherwise  in  an  action  lor  a  breach  of  warranty  of  a  horse ;  there  it  is  unneces- 
sary to  allege  a  scienter ;  as  upon  the  representation  of  a  warranty  the  party 
ia  bound  to  accountability  for  an  nnsoundness,  whether  he  knew  it  or  not. 

The  rule  in  »j>uttice's  court  is  the  same  as  in  all  other  courts,  that  if  a  material  part 
of  the  plaintiff's  case  is  wholly  unsupported  by  evidence,  a  judgment  in  his 
favor  will  be  reversed  on  appeal,  whether  the  trial  be  with  or  without  a  jury. 

The  complaint  in  this  case  decided  to  be  one  for  deceit  in  the  sale  of  a  horse,  instead 
of  one  for  breach  of  warranty  of  the  soundness  of  the  horse,  as  claimed  by  th« 
plaintiff. 

Fifth  District,  General  Term,  April,  1SG7. 

Before   MORGAN,  BACON,  MULLIN  and  FOSTER,    Justices. 

THIS  action  was  brought  to  recover  damages  for  a  breach 
of  warranty  in  the  sale  of  a  horse.  It  was  commenced  and 
tried  at  Watertown,  November  2,  1867,  before  Thomas 
Baker,  Esq.,  a  justice  of  the  peace,  and  a  jury.  The  plain- 
tiff had  a  verdict  of  $30,  and  judgment  was  docketed  on 
that  day  for  630  damages  and  $5  costs:  from  this  judgment 
the  defendant  appealed  to  the  County  Court  of  Jefferson 
County,  which  court  having  affirmed  the  judgment  of  the 
court  below,  the  defendant  appealed  to  this  court. 

The  complaint  was  as  follows : 

"That  on,  or  about,  the  month  of  March,  1865,  the  said 
plaintiff  at  the  town  of  Hounsfield,  purchased  a  certain  horse 
of  the  defendant  for  and  at  the  agreed  price  of  $120,  and 
paid  the  said  defendant  said  surn ;    that  said  defendant,  to 
•  induce  the  plaintiff  to  purchase  the  said  horse,  falsely  and 
fraudulently  represented   the  said   horse  worth  and  of  the 
value  of  $120;    and  guaranteed  the  said  horse  to  be  sound 
in  all  respects  and  wholly  free  from  disease. 
VOL.  XXXVI.  25 
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That  the  said  horse  was  not  sound  or  free  from  disease,  as 
represented  by  the  defendant,  nor  was  he  worth  or  of  the 
value  of  $120,  but  the  said  horse  was  unsound  and  diseased 
in  this,  to  wit :  the  said  horse  was  diseased  in  the  shoulder, 
and  had  a  disease  of  the  shoulder  called  Swcnie  which  said 
disease,  was  "well  known  to  the  defendant  at  the  time  of  the 
sale  of  the  said  horse  to  the  plaintiff." 

"Wherefore,  &c." 

The  answer  was  a  general  denial.  The  plaintiff  claimed 
that  this  complaint  sets  forth  a  cause  of  action  for  breach  of 
warranty,  and  that  it  was  unnecessary  to  prove  the  allegations 
of  deceit,  and  no  scienter  was  proved  on  the  trial. 

REYNOLDS  &  O'BRIEN,  for  appellant. 

I.  There  can  be  no  doubt  that  this  action  is  to  recover 
damages  for  fraud.      The  complaint  is  as  perfect  a  one  for 
fraud  as  could  well  be  drawn. 

The  defendant  is  liable  to  be  imprisoned  on  the  judgment 
appealed  from.  (Cowen's  Treaties,  4  Ed.,  $  1567,  §  972 ; 
Thomas  agt.  Beebe,  25  N.  Y.  R,  244 ;  3  Abbott's  Digest,  50  j 
Nivin  agt.  Nivin,  29  How.,  6.) 

II.  The  action  then  being  for  fraud,  the  plaintiff  could  not 
recover  without  proving: 

1.  That   the  defendant  made  material  representations  in 
relation  to  the  condition  of  the  horse  at  the  time  of  the  sale. 

2.  That  the  representations  were  relied  upon  by  the  plain- 
tiff, and  induced  him  to  make  the  purchase. 

3.  That  the  defendant  at  the  tune  of  the  sale,  knew  these 
representations  to  be  false. 

III.  There  is  no  proof  of  fraud  in  this  case.     There  is  no 
proof  that  the  defendant  had  any  knowledge  of  the  alleged 
defect  at  the  time  of  the  sale. 

Fraud  is  never  presumed  or  inferred  from  doubtful  testi- 
mony. The  party  alleging  it  must  prove  it  clearly  and  con- 
clusively, or  fail  in  his  action.  The  presumption  is  always 
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in  favor  of  good  faith,  honesty  and  fair  dealing,  and  a  party 
claiming  to  be  deceived,  is  held  to  the  strictest  and  clearest 
proof.  (Lewis  agt.  Palmer,  Hill  and  Demo,  sup.,  68 j  Flem- 
ing agt.  Slocum,  18  Johnson,  403  ;  Bank  Silver  Creek  agt. 
Talcott,  22  Barb.,  550;  Henry  agt.  Henry,  8  Barb.,  580; 
Waterbury  agt.  Sturtevant,  18  Wend.,  353 ;  Nicholas  agt. 
Pinner,  18  N.  Y.,  295 ;  Griffin  agt.  Cranston,  1  Bosw.,  281.) 

MOORE  &  McCARTix,  for  respondent. 

I.  The  complaint  sets  forth  a  cause  of  action  for  breach  of 
warranty.    It  was  unnecessary  on  the  trial  to  prove  the  allega- 
tions of  deceit ;  proof  of  the  contract  of  warranty  and  breach 
was  sufficient  so  sustain  the  action.      (1  Cow.  Treaties,  328, 
2ed.) 

In  Gresham  agt.  Postom  (2  Car.  and  Payne,  541),  it  was 
held :  "  In  an  action  on  the  case  for  a  breach  of  an  express 
warranty,  that  a  horse  was  quiet ;  if  the  declaration  allege 
that  the  defendant  well  "knew  him  to  be  unquiet,  this  is  an 
unnecessary  averment  and  need  not  be  proved."  (William- 
son agt.  Allison,  2  East,  446;  Dowding  agt.  Mortimer,  2 
East,  450,  note  ;  Fowler  agt.  Abrams,  3  E.  D.  Smith,  1 ; 
1  Waifs  Law  and  Pr.,  678-3.) 

II.  The  defendant  was  bound  to  know  whereof  he  affirmed. 
He  represented  the  horse  to  be  sound  and  free  from  disease, 
whereas,  at  the  time,  he  was  unsound.    The  allegations  were 
material,  and  induced  the  purchase  ;    and  if  made  without 
knowledge  of  their  truth  or  falsity,  though  in  good  faith,  the 
defendant  was  guilty  of  a  fraud,  as  much  as  though  he  knew 
the  representations  to  be  untrue.     (Bennett  agt.  Judsou,  21 
N.  Y.,  238 ;    Craig  agt.  Ward,  36  Barb.,  378.) 

BACON,  J.  If  the  action  in  this  case  had  been  simply  for 
a  breach  of  warranty,  it  is  possible  the  judgment  might  be 
upheld,  although  the  evidence  is  far  from  being  very  satis 
factory,  either  that  an  unsoundness  existed  at  the  time  of  the 
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sale  of  the  mare,  or  that  the  plaintiff  relied  upon  and  bought 
upon  the  faith  of  the  alleged  representations  of  the  defend- 
ant. And  in  this  respect  it  would  be  immaterial  whether 
the  defendant  did  or  did  not  know  of  the  unsoundness  prior 
to  the  sale,  because  upon  an  absolute  warranty  it  is  unneces- 
sary to  allege  a  scienter,  and  upon  such  a  representation  a 
party  is  bound  to  accountability  for  an  unsoundness,  whether 
he  knew  it  or  not.  (Case  agt.  Bougliton,  11  Wend.,  106.) 

But  in  an  action  for  a  deceit  in  a  sale,  where  the  fraud  is 
the  gist  of  the  action,  the  rule  is  otherwise.  In  such  a  case, 
if  there  is  no  evidence  of  a  scienter,  the  action  cannot  be  sus- 
tained. It  may  not  be  necessary  in  all  cases  to  aver  knowl- 
edge on  the  part  of  the  defendant  of  the  falsity  of  the  repre- 
sentations, and  in  the  case  of  Thomas  agt.  Bccbe  (25  N.  Y., 
244),  it  is  held  that  an  averment  that  the  defendant  ''falsely 
and  fraudulently  represented,"  is  a  sufficient  statement  of  the 
scienter.  That  the  complaint  in  this  case  is  for  deceit  in  the 
sale,  wilfully  and  knowingly  perpetrated  by  the  defendant, 
is  manifest.  To  give  it  any  other  construction  would  be  to 
violate  all  the  rules  of  language  and  of  pleading.  It  avers 
that  to  induce  the  plaintiff  to  purchase,  the  defendant  falsely 
and  fraudulently  represented  the  horse  to  be  worth  $120, 
and  guaranteed  him  to  be  sound  in  all  respects  and  free 
from  disease;  that  he  was  not  sound,  and  not  worth  $120, 
but  was  unsound  and  had  a  disease  well  known  to  the 
defendant  at  the  time  of  the  sale.  These  are  substantive 
averments  on  which  the  action  is  founded,  and  it  was  neces- 
sary to  prove  them  ;  and  the  rule  in  a  justice's  court  is  the 
same  as  in  all  other  courts,  that  if  a  material  part  of  plain- 
tiff's case  is  wholly  unsupported  by  evidence  a  judgment  in 
his  favor  will  be  reversed  on  appeal  whether  the  trial  is  with 
or  without  a  jury.  (lift  agt.  Tifft,  4  Den.,  175.) 

In  this  case  there  was  an  utter  failure  by  the  plaintiff  to 
prove  that  the  defendant  had  any  knowledge  of  the  alleged 
unsoundness,  and  the  defendant  expressly  negatived  any  such 
knowledge.  Without  this  proof  the  plaintiff  was  not  entit- 
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led  to  recover  in  the  form  of  action  he  elected  to  bring  and 
the  judgment  should  have  been  reversed. 

Judgment  reversed  accordingly. 

MULLIN,  .T.,  dissenting,  wrote  an  opinion  for  affirmance, 
maintaining  the  doctrine  laid  down  in  Bennett  agt.  Judson, 
21  N.  Y.,  and  Craig  agt.  Ward,  30  Barl.) 
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SUPREME  COURT. 

IN  THE  MATTER  OP  FREDERICK  D.  TAPPEN,  TO  VACATE  CER- 
TAIN ASSESSMENTS. 

The  common  council  of  the  city  of  New  York  are  authorized  to  assess  the  costs  of 

local  improvements,  upon  the  property  benefited  thereby. 
The  charge  for  making  assessments,  it  seems,  ia  not  illegal,  although  made  by  the  «,««- 

tors,  who  are  salaried  officers ;  especially  where  it  does  not  appear  that  any  greater 

Bum  is  charged  than  the  actual  expense  to  the  city  in  making  the  assessment. 
It  is  well  settled  by  this  court  that  an  assessment  will  not  be  set  aside  because  the 

charge  for  assessing  is  contained  in  it. 
By  chapter  308  of  the  laws  of  1861  a  Board  of  Revision  was  created  whose  duty  it  is 

made  to  confirm  assessments.    Therefore,  such  assessments  need  not  be  confirmed 

by  the  common  council. 

This  law  of  1861  creating  the  Board  of  Revision,  is  not  void  as  infringing  the  consti- 
tution of  the  state.     The  subject  of  the  act  is  expressed  sufficiently  in  its  title. 

It  is  an  act  relative  to  contract. 
Where  the  names  of  the  owners  and  ocupants  are  the  same  in  the  assessment  as  upon 

previous  years  tax-list,  it  is  all  the  law  requires,  in  reference  to  the  naming  of 

the  owners  and  occupants  of  lots  affected  by  the  assessment. 
The  common  council  has  the  power,  by  ordinance,  to  direct  the  filling  of  sunken 

lots,  and  in  case  it  deems  necessary  to  do  the  same  at  the  expense  of  the  owner 

forthwith  npon  the  passage  of  the  same. 
It  is  the  duty  of  the  common  council  to  assess  the  cost  of  the  improvement  upon  the 

property  benefited,  and  not  cast  this  burden  upon  the  tax-payers  at  large. 

Netv  York  General  Term,  January,  1869. 

Before  BARNARD,  SUTHERLAND  and  INGRAHAM,  Justices. 

THIS  is  an  application  to  vacate  the  assessments  men- 
tioned and  described  in  the  petition  herein. 

The  objections  to  the  assessments  are  as  follows : 

First. — It  is  objected  to  all  the  assessments  that  they  in- 
clude a  charge  for  assessing. 

The  gross  amount  charged  for  assessing  is  seven  hundred 
and  five  dollars  and  seventy-five  cents  ($705.75). 

Second. — It  is  objected  to  all  the  assessments  that  they 
have  never  been  confirmed  by  the  common  council. 

Third. — It  is  objected  to  all  the  assessments  that  they  do 
not  state  the  name  of  the  owner  or  owners,  occupant  and 
occupants  of  the  property  assessed. 
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Fourth. — It  is  specially  objected  to  assessments  numbered 
two  and  three  (Nos.  2  and  3),  in  the  petition  and  proofs, 
that  they  are  irregular,  for  the  reason  that  there  is  no  au- 
thority to  lay  an  assessment  for  filling  sunken  lots,  and 
also  for  the  reason  that  the  ordinance  should  require  the 
owner  to  fill  the  lots  before  the  work  is  done  by  the  city. 

Fifth. — It  is  specially  objeccted  to  assessment  numbered 
six  (No.  b),  in  the  petition  and  proofs,  that  it  is  irregular, 
for  the  reason  that  the  ordinance  requires  the  work  to  be 
done  where  necessary. 

Sixth. — It  is  specially  objected  to  assessment  numbered 
seven  (No.  7),  in  the  petition  and  the  proofs,  that  the  whole 
cost  of  the  work  is  assessed  upon  the  property  owners, 
whereas  the  ordinance  requires  that  only  one  half  of  the 
expense  of  the  work  should  be  borne  by  the  property  own- 
ers. 

His  Hon.  Justice  CARDOZO,  at  special  term,  denied  the 
prayer  of  the  petitioner,  whereupon  he  appealed  to  the 
general  term. 

CHARLES  E.  MILLER,  counsel  for  petitiomr  and  appellant. 

I.  The  objection  to  the  charge  of  assessing  is  well  taken. 
(Tappan  case;  Lewis  case  ;  Wood  case,  opinion,  INGRAAAM,  J.  j 
Beekman's  case,  19  Abb.,  244.) 

(a).  Under  the  act  of  1851,  the  assessors  were  to  receive 
such  compensation  as  the  common  council  might  determine 
not  exceeding  one  per  cent  upon  the  amount  of  the  assess- 
ment. (Laws  1851,  Chap,  4:36,  p.  813,  sec  1.) 

This  act,  however,  did  not  authorize  the  assessors  to  in- 
clude the  amount  of  their  compensation  in  their  assessment. 

In  1853  an  act  was  passed,  fixing  the  amount  of  the  com- 
pensation of  the  assessors  at  two  per  cent,  upon  the  amount 
of  the  assessment,  and  authorizing  them  to  include  that 
amount  in  the  assessment.  (Laws  1853,  cJiap  508,  p.  972, 
sec.  2.) 
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The  act  of  1853  continued  in  force  until  ISOi),  when  it 
was  provided  that  the  compensation  of  the  assessors  should 
be  two  thousand  dollars  each,  to  be  paid  by  ihe  comptroller 
out  of  the  city  treasury,  and  which  should  be  in  lieu  of  all 
compensation.  (Laivs  1859,  chap.  802,  p.  GS.'J,  sec.  1C.). 

It  certainly  cannot  require  argument  to  establish  that, 
after  the  passage  of  the  act  of  1859  there  was  no  authority 
for  the  assessors  to  include  in  the  assessment  the  charge  of 
two  per  cent.  The  act  of  1S53  gives  the  two  per  cent,  to 
the  assessors.  There  was  never  any  authority  to  include 
the  two  per  cent,  in  the  assessment  except  for  the  benefit  of 
the  assessors. 

The  two  per  cent,  was  the  assessor's  fees,  and  when  the 
act  of  1859  gave  the  assessors  an  annual  salary  of  two 
thousand  dollars,  payable  out  of  the  city  treasury,  and  de- 
clared that  it  should  be  in  lieu  of  all  other  compensation,  it 
was  a  virtual  and  direct  repeal  of  the  act  of  1S53,  author- 
izing the  charge  of  two  per  cent. 

This  court  has  decided  that  it  was  competent  for  the 
common  council  to  distribute  a  portion  of  the  expense  of 
assessment  proceedings  upon  the  city  at  large.  (Turfler's 
case,  19  Abb.,  140  ;  opinion  iNGRAHAJf,  J. 

Surely,  then,  it  was  competent  for  the  legislature  to  direct 
that  the  cost  of  assessing  should  be  a  general  charge,  instead 
of  a  special  one,  as  was  done  by  the  act  of  1859. 

The  argument  in  support  of  the  charge  is,  that  it  is  in- 
tended to  reimburse  the  city  for  the  salaries  of  the  asses- 
sors. 

In  Tappen's  case,  Mr.  Justice  INGRAHAM,  in  considering 
the  legality  of  the  charge  for  assessing,  says: 

"I  think  there  can  be  no  doubt  of  the  impropriety  of  mak- 
ing such  a  charge." 

"  Since  the  change  was  made,  any  charge  therefor  is  im- 
proper, and  should  not  be  made." 

He  refused,  however,  to  grant  the  application,  on  the 
ground  of  laches,  the  assessments  being  from  10  to  15  years 
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old.  Iii  this  case  they  are  recent  ones,  ;md  that  reasoning 
does  not  apply,  even  if  it  be  good,  \vLioh  is  respectfully 
doubted. 

Again  in  Lewis'  case,  at  general  term,  the  same  learned 
justice  uses  the  following  language  : 

"  The  assessors  should  not  have  included  any  charge  for 
making  the  assessment.  The  allowance  of  two  per  cent. 
is  no  longer  a  legal  charge." 

The  board  should  not  include  such  a  charge,  "and  if  per- 
sisted in,  the  court  will  feel  bound  to  grant  relief  from  it  in 
cases  hereafter  brought  before  it." 

This  is  a  promise  of  future  justice,  in  a  case  in  which  the 
court  refused  to  render  justice  to  the  applicant,  merely  be- 
cause he  is  the  first  one  to  ask  it. 

The  illegality,  therefore,  of  the  charge  for  assessing  has 
been  declared,  both  at  special  and  general  term  of  the 
co  jrt. 

The  maxim,  "  de  minimis  non  curat  lex"  has  no  applica- 
tion to  this  case. 

Ti.is  is  a  statutory  proceeding.  The  statute  makes  it  the 
imperative  duty  of  the  court  to  vacate  an  assessment,  when 
irregularity  or  fraud  it  established. 

The  irregularity  of  the  charge  for  assessing  has  been 
again  and  again  affirmed  by  the  court,  and  having  been  thus 
affirmed,  it  is  the  plain  statutory  duty  of  the  court  to  vacate 
every  assessment  which  contains  the  illeg;il  charge. 

It  is  not  a  question  of  amount,  but  a  naked  question  of 
power. 

The  assessors  have  done  that  which  they  had  no  power 
to  do,  and  their  assessment  is  consequently  invalid. 

If  the  assessors  had'  possessed  the  power  to  charge  any 
eum  for  assessing,  perhaps  the  maxium  might  be  invoked 
to  protect  the  assessment  from  the  consequences  of  a  slight 
excess  in  the  amount  charged. 

In  this  case  it  is  conceded,  both  by  counsel  and  court, 
that  the  assessors  had  no  power  to  charge  anything  for  asses- 
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sing,  there  is,  therefore,  not  the  slightest  room  for  the  maxim, 
"  de  minimi  s  non  curat  lex"  since  the  question  is  not  one  of 
amount  but  of  power. 

The  correctness  of  this  position  can  be  best  illustrated  as 
follows : 

Suppose  the  lots  upon  which  this  illegal  charge  for  assess- 
ing is  imposed  should  he  sold  for  the  non-payment  of  the 
assessment,  is  it  not  clear  that  the  purchaser  would  not  get 
any  title  which  he  could  enforce  ?  The  illegal  charge  would 
vitiate  the  whole  proceeding,  and  the  owner  could  success- 
fully prosecute  his  action  of  ejectment,  should  the  purchaser 
get  possesion  under  the  sale.  (Blackwell  on  tax,  Titles,  p. 
160-162,  and  cases  cited;  Huse  agt.  Herriman,  2  Grecnleaf, 
375.) 

This  last  case  is  much  stronger  than  the  one  at  bar. 

In  that  case  the  illegal  charge  was  only  eighty-seven  cents, 
(87  cts.)  while  in  these  assessments  the  illegal  charge  exceeds 
seven  hundred  dollars. 

In  that  case,  as  in  this,  there  was  an  attempt  to  save  the 
proceedings  by  the  maxim,  "  de  minimis  non  curat  lex"  but 
the  court  repudiated  it  in  the  following  terms  : 

MULLEN,  C.  J. — It  is  contended  that  the  sum  of  eighty- 
seven  cents,  over  and  above  the  sum  of  five  per  cent,  is  such 
a  trifle  as  to  fall  within  the  range  of  the  maxim,  "  de  mini- 
mis,  etc.,"  but  if  not,  still  the  small  excess  does  not  vitiate 
the  assessment.  The  maxim  is  so  vague  in  itself  as  to  form 
a  very  uncertain  ground  of  proceeding  or  judging,  and  it 
may  be  almost  as  difficult  to  apply  it,  as  a  rule  in  pecuniary 
concerns,  as  to  the  interest  which  a  witness  has  in  the  event 
of  a  cause ;  and  in  such  case  it  cannot  apply.  Any  interest 
excludes  him. 

"  The  assessment  was  therefore  unauthorized  and  void. 
*'  If  the  line  which  the  legislature  has  established  be  once 
u  passed,  we  know  of  no  boundary  to  the  discretion  of  the 
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There  can  be  no  answer  to  the  authority  of  this  case  in 
its  application  to  the  one  at  bar. 

In  the  case  cited  the  assessors  had  jurisdiction  to  assess 
overlayings  to  the  extent  of  five  per  cent. 

In  the  case  at  bar  the  assessors  had  no  jurisdiction  or 
power  to  include  any  amount  for  assessing.  It  being  thus 
illegal,  the  petitioner  would  have  a  perfect  remedy  in  case 
there  was  an  attempt  made  to  enforce  the  collection  of  the 
assessment  by  sale  or  otherwise.  There  is,  therefore,  neither 
reason  nor  justice  in  denying  him  the  relief  now  which  he 
must  certainly  secure  in  case  of  sale  of  his  property  under 
the  assessmen-t. 

Indeed,  the  purpose  and  object  of  the  act  of  1858,  under 
which  this  proceeding  is  instituted,  was  to  furnish  a  prompt 
and  speedy  remedy  against  illegal  assessments,  and  to  re- 
lieve parties  aggrieved  from  the  necessity  of  submitting  to  a 
sale,  and  the  consequent  delay  and  vexation  of  an  action  of 
ejectment. 

The  additional  fact  appears  in  the  case  that  the  amount 
charged  by  the  assessors  is  double  the  actual  expense.  Con- 
ceding that  the  assessors  could  charge  the  actual  expense, 
still  they  have  no  power,  under  the  most  liberal  construc- 
tion, to  double  that  charge.  It  appears  that  this  was  not 
an  unintentional  error  on  their  part,  but  made  on  a  fixed 
basis,  without  any  data  upon  which  to  base  it. 

The  court  having  adjudged  the  charge  illegal,  and  the 
assessment  invalid,  the  petitioner  is  entitled  to  his  statutory 
right,  and  the  assessment  should  be  vacated. 

II.  The  objection  that  the  assessments  have  never  been  con- 
firmed by  the  common  council  is  well  taken. 

(a).  It  is  admitted,  as  a  matter  of  fact  by  the  opposing 
counsel, 

That  the  assessments  in  question  have  not  been  confirmed 
by  the  common  council,  but  it  is  insisted  by  him  that  since 
the  act  of  1861,  constituting  the  comtproller,  counsel  to  the 
corporation,  and  recorder,  a  board  of  revision  and  correc- 
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tion  of  assessment  lists,  tlicre  is  no  necessity  lor  any  action 
by  the  common  council. 

Counsel  for  the  petitioner  contends  that  the  act  confv-rring 
the  power  of  continuation  upon  the  board  of  revision  is  un- 
constitutional. 

Prior  to  the  act  of  1SG1,  the  power  of  confirmation  of 
assessments  was  vested  in  the  common  council.  (Valentine's 
Laws,  p.  1190,§  175.) 

By  the  act  of  1SGI  this  power  of  confirmation  of  assess- 
ments was  transferred  to  the  board  of  revision  and  correct- 
ion of  assessments.  (Laws  18(51,  chap.  303;;.  702  $  1  ) 

This  act  is  entitled  "  An  Act  relative  to  Contracts,  by 
the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York." 

Now,  the  constitution  provides  :  "  No  private  or  local  bill 
which  may  be  passed  by  the  legislature  shall  contain  more 
than  one  subject,  and  that  shall  be  expressed  in  its  title." 
(Const.,  art.  3,  §  1G.) 

The  act  of  1SGI  is  a  local  bill,  since  it  applies  only  to  the 
City  of  New  York.  It  embraces  more  than  one  subject, 
viz.,  contracts,  arid  the  establishment  of  a  board  of  revision 
and  correction  of  assessments.  Subjects  entirely  dissimilar, 
and  having  !?o  positive  connection. 

Again,  there  is  not  a  suggestion  in  the  title  of  the  act  of  the 
establishment  of  a  board  of  revision,  etc. 

In  this  respect,  also,  the  act  is  unconstitutional,  since  1he 
requirement  is  that  the  subject  of  the  act  must  be  expressed 
in  its  title.  A  more  plain  and  palpable  violation  of  the 
constitutional  provision  in  question  could  not  well  be  im- 
agined. 

The  courts  have  again  and  again  interfered  to  protect 
parties  and  the  public  from  legislation  in  violation  of  this 
constitutional  provision. 

The  following  are  some  of  the  instances  in  which  such 
protection  has  been  extended  :  (Town  of  Fishkill  vs. 
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Road  Company,  22  Barb.,  (534 ;  People  vs.  Jaycox,  Court  of 
Appeals.     PECKHAM,  J.;  People  agt.  Hills,  35  N.  Y.,  449. 

A  like  interposition  is  asked  from  the  court  in  the  case  at 
bar. 

III.  Tim  objection  that  the  assessment  does  not  state  the 
names  of  the  owners  of  the  lots  assessed  is  well  taken. 

(a.)  The  statute  provides:  "In  all  cases  when  commis- 
sioners or  assessors  shall  describe  the  houses  and  lots  as- 
sessed for  any  improvement,  the  assessment  shall  describe 
and  particularize  all  such  houses  and  lots  by  the  known 
street  number  as  well  as  the  ward  number,  and  shall  also  state 
the  name  of  the  owner  or  owners,  and  occupant  and  occu- 
pants; and  it  shall  be  the  duty  of  the  surveyors  who  shall 
make  out  the  assessment  list  to  ascertain,  by  inquiry,  to  be 
made  of  the  collector  of  taxes  of  the  ward  in  which  the 
property  assessed  is  situate,  and  by  inquiry  of  the  person 
who  collected  the  taxes  of  such  ward  the  previous  year,  as 
to  such  ownership,  and  such  collector  shall  afford  the  requi- 
site information."  (Laivs  0/1840,  chap.  S2G,  <$>  1;  Valen- 
tine's Laws,  p.  1243,  <§>  1.) 

It  thus  appears  that  the  statute  is  imperative  in  its  re- 
quirements that  the  assessment  list  should  state  the  names 
of  the  owner  or  owners,  and  occupant  and  occupants  of  the 
property  assessed.  In  the  case  at  bar  it  appears  by  the 
proofs  that  the  provisions  of  the  statute  have  not  been  re- 
garded. 

In  assessment  numbered  2  and  3,  in  the  petition  and 
proofs,  the  lots  are  assessed  to  ''owners  unknown,  estate-  of 
George  Rapelyea." 

In  the  assessment  number  4,  in  petition  and  proofs,  all  the 
lots  are  assessed  to  estate  of  George  Rapelyea,  "except  ward 
numbers  5167,  5168,  which  are  assessed  to  Post." 

In  assessment  number  5,  in  petition  and  proofs,  all  the 
lots  are  assessed  to  the  "  heirs  of  Geo.  Rapelyea." 

In  aspossment  numbered  6  and  7,  in  the  petition  and 
proofs,  all  the  lots  are  assessed  to  the  "  estate  of  George 
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Rapelyea,"  except  ward  numbers  5167  and  51CS,  which 
are  assessed  to  Myers,  and  ward  number  5170,  which  is 
assessed  to  Henry  Mullen. 

In  assessment  numbered  8,  in  petition  and  proofs,  the  lot, 
ward  number  478,  is  assessed  to  "  Patrick  McGuire." 

In  assessment  numberd  9,  in  petition  and  proofs,  all  the 
lots  are  assessed  to  the  ''estate  of  George  Rapelyea." 

In  assessment  numberd  10,  in  the  petition  and  proofs, 
none  of  the  lots  are  assessed  to  the  real  owners. 

In  assessment  numbered  11,  the  lots  are  assessed  to  the 
tl  estate  of  George  Rapelyea,"  and  to  other  persons  not 
owners. 

The  same  is  true  of  assessment  numbered  12,  in  petition 
and  prooft. 

It  thus  appears  that  in  no  case  has  the  provision  of  the 
statute  above  quoted  been  regarded. 

It»has  been  judicially  determined  that  the  ommission  by 
the  assessors  to  comply  with  the  requirements  of  the  statute, 
with  respect  to  the  naming  of  the  owners  and  occupants  of 
lots  affected  by  the  assessment,  invalidates  the  entire  pro- 
ceedings. (WJiitney  agt.  Thomas,  23  N.  Y.  E.,p.  281 ;  Platt 
agt.  Stewart,  8  Barb.  493 ;  Paillet  agt.  Youngs,  4  Sandf., 
50.) 

In  the  case  of  WJiitncy  agt.  Thomas,  SELDEN,  J.,  p.  2S5, 
cites  the  statutory  provision  in  relation  to  assessment  of 
taxes,  and  says :  "  These  sections  require  that  if  the  owner 
resides  in  the  town  or  ward  the  lands  shall  be  assessed  to 
him,  unless  they  are  actually  occupied  by  another,  and  then 
they  may  be  assessed  either  to  the  owner  or  occupant.  If 
the  owner  does  not  reside  in  the  town  or  ward,  they  must 
be  assessed  as  non-resident  lands.  The  provisions  are  im- 
perative. There  is  no  authority  whatever  for  making  the 
assessment  otherwise  than  as  they  direct." 

The  only  distinction  between  this  case  and  the  one  at  bar 
is,  that  under  the  act  of  1S40,  the  assessors  are  required,  in 
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all  cases,  to  give  the  names  of  the  owners  and  occupants  of 
the  lots  affected  by  the  assessment. 

In  the  case  of  Plait  agt.  Stewart  (supra),  the  assessment 
was  imposed  upon  the  "  estate  of  Garrison  Stewart." 

EDMONDS,  J.,  p.  500,  says : 

"  The  ssessment  upon  the  estate  of  Garrison  Stewart  was 
11  also  illegal.  The  statute  requires  the  assessment  to  be 
"  upon  the  owners  or  occupants  of  the  houses  and  lots  intend- 
"  ed  to  be  benefited." 

"  And  for  such  an  improvement  as  laying  curb  and  gut- 
"  ter  stones  there  is  no  authority  for  making  any  other  as- 
"  sessments.  In  an  assessment  for  opening  streets,  there  is 
tl  a  different  provision.  "  There  if  the  owners  or  parties 
"  interested,  or  their  respective  estates  and  interests  are  un- 
tl  known,  or  not  fully  known,  it  will  be  sufficient  for  the  re- 
tl  port  to  set  forth  generally,  the  sums  assessed  and  the  par- 
tl  ties  interested,  without  specifying  the  names  or  the  estates, 
"  or  interests  of  the  owners  or  parties  interested,  or  any  of 
"  them.  But,  I  repeat,  in  assessments  for  paving  there  is 
tl  no  such  provision.  On  the  other  hand,  the  statute  is  ex- 
"  press  in  requiring  the  assessment  to  be  upon  the  '  owner 
"or  occupant,'  and  I  know  of  no  authority  that  the  com- 
tf  mon  council  or  their  assessors  have  to  depart  from  this 
u  plain  requirement  of  the  statute." 

"The  departure  in  this  case  is  very  palpable.  Although 
"the  assessment  may  be  against  either  owner  or  occupant, 
"the  common  council  cannot  have  recourse  for  the  collection 
"  of  the  assessment  to  a  sale  of  the  premises,  in  the  manner 
"  in  which  these  premises  were  sold,  unless  payment  of  the 
"  amount  be  first  demanded  of  the  owner  (not  the  occupant), 
tl  or  unless  such  owner  cannot,  on  diligent  inquiry,  be  found 
il  in  the  city.  Now,  this  assessment  is  not  returned  as  one 
li  where  the  owner  cannot  be  found  in  the  city,  but  is  re- 
"  turned  as  one  where  the  collector  has  been  demanding  it 
"of  the  owner  of  the  land  mentioned  in  the  assessment. 
"What  owner,  in  this  case,  was  the  demand  made  upon.  The 
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"  only  owner  mentioned  in  the  assessment,  was  the  estate 
"of  Garrison  Stewart — which  part  of  his  estate — the  real  or 
"personal — and  of  what  persons?  Of  the  widow,  as  occu- 
"punt  an  tenant  in  dower!  of  the  children  as  heirs  at  law  t 
"  or  of  the  personal  representatives  of  the  deceased  f  All 
"this  is  left  in  doubt  in  this  case,  and  may  properly  be  so 
"left,  if  this  mode  of  assessment  can  be  tolerated  ;  and  then 
"of  wliat  use  would  be  the  enactment  which  requires  two 
"demands  of  the  owner  before  recourse  can  be  had  to  the 
"remedy,  by  sale  of  the  premises  sought  to  be  charged?" 

"But  it  is  unnecessary  to  pursue  the  argument.  It  is 
"enough,  in  such  cases,  that  the  statute  must  be  strictly  fol- 
lowed in  order  to  warrant  the  imposition  of  such  a  tax, 
tf  and  that  in  this  ease  there  has  been  a  departure  from  it." 

The  illegality  of  the  assessment,  therefore,  is  not  stating 
the  names  of  the  owners  of  the  lots  in  question,  beyond 
dispute. 

In  the  majority  of  instances  the  assessments  are  in  the 
same  words  passed  upon  by  Judge  EDMONDS' decision,  viz: 
"the  estate  of  George  Rapelyea," 

No  construction  can  make  that  a  compliance  with  the 
statute,  even  if  the  assessors  had  made  all  the  inquiry  which 
the  statute  prescribes. 

It  is  claimed  that  the  statute  is  complied  with  by  insert- 
ing the  names  that  appeared  on  the  tax  list  of  the  previous 
year  ;  it  is  answered  that  the  statute  requires  inquiry  a-t  the 
time  of  the  ward  collector  of  taxes,  in  addition  to  inquiry 
of  the  person  who  collected  the  taxes  for  the  previous  year. 
No  such  inquiry  is  shown. 

In  Paillet  agt.  Younys,  (surpcf)  p.  57,  MASON,  J.,  says: 

"  It  is  no  answer  to  say  that,  at  such  a  distance  of  time,  it 
"is  impossible  to  prove  the  fact.  The  difficulty  in  making 
"  proof  will  nut  repeal  the  law.  The  legislature  might  have 
"said,  in  express  terms,  that  the  person  who  J:ist  paid  taxes, 
"or  who  was  last  assessed  for  taxes,  shall  be  deemed  to  be 
"  the  true  owner,  and  then  the  mode  of  proof  would  be  sirn- 
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11  pie.  But  they  have  not  said  so,  and  have  referred  the  as- 
"  sessor  to  the  information  to  be  derived  from  personal  in- 
quiry of  the  ward  collector.  And  where  the  real  owner 
tl  is  not  named  in  the  assessment,  we  cannot  presume,  with- 
"  out  proof  that  the  proper  inquiry  was  made.  The  asse&s- 
"  ment,  for  this  reason,  is,  we  think,  invalid." 

IV.  The  objections  to  assessments  numbered  2  and  3,  as 
to  the  irregularity  of  the  assessments  for  filling  sunken  lots, 
are  well  taken. 

(a).  The  authority  for  filling  sunken  lots  is  derived  from 
second  section  of  chapter  sixty-nine  of  the  laws  of  1834 
(Valentine's  Latvs,  p.  469.) 
That  section  is  as  follows : 

u  That  it  shall  and  may  be  lawful  for  the  mayor,  etc.,  etc., 
in  all  cases  where  they  may  deem  it  necessary  for  the  more 
speedy  execution  of  any  by-law  or  ordinance  requiring  the 
owners,  agents,  occupants,  etc.,  of  any  lot  or  lots  to  fill  up 
or  raise  such  lot  or  lots,  forthwith  upon  the  passage  of  such 
by-law  or  ordinance,  or  at  any  time  thereafter,  when  they 
may  deem  it  expedient  to  cause  such  lot  or  lots  to  be  filled 
up  at  their  own  expense  on  account  of  such  owners,  etc., 
respectively,  and  the  said  mayor,  etc.,  are  hereby  authorized 
to  levy  reasonable  costs,  etc.,  by  distress  and  .sale  of  the 
goods  and  chattels  of  such  owners,  against,  lessees  or  occu- 
pants, or  to  recover  the  amount  of  such  expense  by  action 
of  debt  in  any  court  of  record,  from  t'he  persons,  respective- 
ly, on  whose  account  the  same  shall  have  been  incurred, 
their  respective  heirs,  executors,  and  administrators ;  •*  *  * 
and  further,  that  the  amount  of  moneys  which  the  said  mayor, 
etc.,  shall  have  advanced  for  the  above  purposes,  with  law- 
ful interest  on  the  same,  shall  be  deemed  a  lien  on  such  lot 
or  lots,  and  that  such  lot  or  lots  may  be  sold  therefor,  ac- 
cording to  the  provisions  of  the  said  act,  for  the  more  effec- 
tual collection  of  taxes  and  assessments  in  the  city  of  New 
York,  or  any  act  amendatory  thereof,  in  the  .same  manner 

You  XXXVI.  26 
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as  if  the  said  amount  and  interest  had  been  charged  on  the 
said  lot  or  lots  byjvirtue  of  an  assessment." 

The  provisions  are  very  peculiar,  and  differ  widely  from 
every  act  authorizing  assessments  for  local  improvements. 
The  power  of  doing  the  work  was  only  conferred  upon  the 
corporation  in  certain  specified  cases,  i.  e.r  when  an  ordinance 
shall  have  passed  requiring  the  owners  to  do  it,  and  the 
corporation  shall  deem  it  necessary,  for  the  more  speedy  ex- 
ecution of  such  ordinance,  to  do  the  work  themselves,  at 
their  own  expense.  All  other  local  improvements  are  to 
be  performed  by  the  corporation,  at  the  expense  of  the 
owners  benefited,  and  jurisdiction  to  perform  the  work  and 
to  assess  therefor  is  acquired  by  the  passage  of  the  ordinance 
directing  the  work. 

The  provision  for  its  collection  are  distinct  from  all  other 
cases. 

It  may  be  levied  upon  the  personal  property,  or  recovered 
by  action  of  debt  in  a  court  of  record — and  until  paid  it  is 
a  lien,  and  iriay  be  collected  in  the  same  manner  as  if  it  had 
been  charged  upon  the  lot  by  an  assessment. 

This  last  provision  clearly  shows  that  it  is  not  an  assess- 
ment, and  naturally  enough,  since  there  is  nothing  to  assess. 
Each  lot  is  filled  by  itself,  and  pays  for  its  own  filling. 

Now,  what  course  has  the  corporation  adopted,  in  the  as- 
sessment under  consideration  ?  Simply  this : 

Ordinances  were  passed  directing  the  filling  of  the  lots  by 
the  street  commissioner,  and  authorizing  an  assessment  of 
the  expense  upon  the  property  benefited. 

Not  one  word  in  any  of  these  ordinances  requiring  the 
owners  to  do  it,  and  it  will  be  noted  that  until  such  requisi- 
tion is  passed  that  there  is  no  jurisdiction  in  the  corporation 
to  do  the  work  at  all.  It  is  only  made  lawful  for  them  to 
do  the  work  in  cases  where  they  deem  it  necessary  for  the 
more  speedy  execution  of  the  ordinance  requiring  the  own- 
ers to  do  it  themselves. 
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The  only  object  of  filling,  is  to  guard  against  diseases  or 
injury  to  health. 

Now,  if  this  were  an  assessment,  it  would  be  included  in 
the  provision  that  not  more  than  one  half  the  last  assessed 
value  shall  be  assessed  on  the  lot.  (Valentine's  Laws, p. 
1244,  §  7.) 

This  limitation  would  prevent  the  corporation  from,  taking 
any  steps  to  guard  against  infection,  etc. 

Should  it  be  urged  that  the  work  is  done  under  §  175, 
chap.  86,  of  laws  of  1813,  it  is  answered  that  such  is  not 
the  fact. 

That  section  refers  to  raising  or  reducing  lots,  not  to  fill- 
ing them,  and  applies  only  to  cases  where  the  grade  is 
changed. 

Sunken  lots  are  in  terms  referred  to,  and  governed  by  sec- 
tions 287,  288,  and  289,  of  the  same  act,  which  in  their  terms 
are  amended  by  the  act  of  1824.  They  are  only  a  continu- 
ation and  modification  of  the  laws  of  1803,  chap.  70,  $  1  to 
6,  Davies'  laws,  p  414.  See  preamble. 

V.  The  objection  to  assessment  number  6,  in  the  petition 
and  proofs,  is  well  taken. 

(a.)  The  objection  is,  that  ordinance  requires  the  work 
to  be  done  "  where  necessary,"  leaving  it  to  the  discretion 
of  the  street  commissioner,  to  determine  the  amount  of 
work  to  be  done. 

In  Brown's  case  a  similar  objection  was  made  and  sustain- 
ed as  valid. 

SUTHERLAND,  J.,  says : 

•'I  think  the  common  council  have  no  power  to  pass  an 
ordinance  directing  sidewalks  to  be  re-flagged  when  neces- 
sary. The  ordinance  should  direct  or  specify  what  work  is 
to  be  done,  for  when  it  provides  for  its  being  done,  or  to  the 
contingency  of  its  being  necessary,  it  leaves  a  discretion 
somewhere  to  be  exercised  by  some  person." 

VI.  The  objection  to  assessment  numbered  7,  in  the  peti- 
tion and  proofs,  that  the  entire  expense  of  the  work  was 
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assessed  upon  the  property  owners,  although  the  ordinance 
required  that  one  half  the  expense  should  be  paid  by  the 
city,  is  well  taken.  (Turfler's  case,  19  Abb.  140.) 

(a.)  In  the  case  above  cited,  this  same  objection  was  taken 
to  an  assessment  for  paving  Eighth  avenue,  from  Hudson 
street  to  Forty-second  street,  and  was  sustained  as  valid,  and 
the  assessment  vacated  by  the  unanimous  opinion  of  the 
general  term  of  the  supreme  court. 

VII.  The  order  of  the  court  below  should  be  reversed, 
and  the  prayer  of  the  petition  granted. 

RICHARD  O'GORMAN,  counsel  to  the  corporation. 

I.  The  order  is  not  appealable.     (Dodd's  case,  N.  Y.  Re- 
ports, p.  629.) 

II.  The  objection  that  since  the  act  of  1859,  making  the 
office  of  assessor  a  salaried  office,  was  enacted,  that  a  charge 
for  assessing  invalidates  the  assessment  in  which  it  is  includ- 
ed, has  been  urged  before  the  court  in  numerous  cases,  arid 
the  court  has  invariably  refused  to  vacate   an  assessment 
upon  that  ground. 

It  is  now  urged,  in  this  and  in  other  similar  cases  before  this 
court,  with  such  pertinacity,  that  a  brief  review  of  the 
lormer  decisions  may  not  be  improper. 

Immediately  after  the  law  of  1859  (chapter  302)  was  en- 
acted, providing  that  the  assessors  should  thereafter  receive 
an  annual  salary  of  two  thousand  dollars,  the  existing  board 
of  assessors  applied  to  the  late  Hon.  G.  C.  Bronson,  then 
counsel  to  the  corporation,  for  instructions  as  to  the  propri- 
ety of  continuing  to  include  a  charge  for  assessing  in  the 

J 

assessments  made  by  them.  His  reply  is  filed  in  their  office, 
instructing  them  that,  while  the  law  of  1859  fixed  their 
compensation  at  two  thousand  dollars,  it  was  not  improper 
to  include  in  each  assessment  a  charge  for  assessing  sufficient 
to  reimburse  the  city  treasury  for  the  expense  incurred  in 
making  the  assessment. 
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This  opinion  of  the  learned  judge  seems  to  be  founded 
upon  a  sound  constructien  of  the  act  of  1813  (p.  1191,  Val- 
entine's Laws),  which  confers  upon  the  corporate  authori- 
ties power  to  make  a  just  and  equitable  assessment  of  the 
expense  of  local  improvements  among  the  owners  of  prop- 
erty intended  to  be  benefited  thereby. 

The  cost  of  apportioning  the  expenses  of  the  improve- 
ment is  part  of  the  cost  of  the  work. 

The  salaries  of  the  assessors  and  all  the  expenses  of  main- 
taining their  office  are  incurred  by  the  city  for  the  sole  pur- 
pose of  making  assessments  of  the  expenses  of  local  im- 
provements; their  services  are  bestowed,  not  for  the  benefit 
of  the  city  at  large,  but  for  the  sole  benefit  of  persons 
whose  property  is  intended  to  be  benefited  by  the  local  im- 
provements for  which  assessments  are  laid. 

The  act  of  1S59  was  not  intended,  and  did  not  in  any 
way  affect  the  powers  granted  to  the  corporation  by  the  act 
of  1813.  It  was  intended  only  to  fix  the  compensation  of 
the  assessors  at  two  thousand  dollars,  but  the  power  of  the 
corporation  to  assess  the  expense  of  local  improvements  re- 
mains unaffected. 

This  view  of  the  same  question,  arising  under  a  statute 
precisely  lik  that  under  consideration,  was  maintained  by 
the  general  term  of  the  Second  District,  where  the  court, 
per  EMOTT,  J.,  says :  That  the  law  providing  a  salary  to  be 
paid  to  the  assessors  iritsead  of  fees  "  does  not  make  it  ille- 
gal for  the  common  council  to  charge  or  exact  compensa- 
tion from  the  individuals  benefited  by  any  local  improvement 
for  the  services  of  their  officers  in  effecting  it."  (MS.  caso 
of  People  ez  rel.  Hunt  agt.  City  of  Brooklyn. 

Pursuant  to  the  instructions  of  Mr.  Bronson,  the  assessors 
continued  to  include  a  charge  for  assessing  in  each  assess- 
ment. 

The  validity  of  this  charge  was  first  questioned  in  case  of 
Bryon  McCahill,  who  brought  proceedings  under  the  act  of 
1S5S,  to  vacate  an  assessment  for  paving  Fort- ninth  street, 
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from  Lexington  to  Third  avenue,  alleging  the  invalidity  of 
the  charge  for  assessing.  The  question  was  fully  argued 
before  Hon.  DAXIEL  P.  INGRAHAM,,  and  the  learned  judge 
refused  to  vacate  the  assessment. 

The  case  was  argued  on  September  22,  1863. 

This  decision  was  the  precedent  upon  which  the  board  of 
assessors  based  their  subsequent  action,  continuing  to  make 
the  charge  until  the  decision  in  the  Tappen  case,  December 
27,  1867. 

The  next  case  in  which  a  charge  for  assessing  was  drawn 
in  question,  was  Beekmari's  case,  reported  in  special  term 
(19  Abbott  244) ;  and  at  general  term  (1  Abbott,  N.  S.,  p. 
449). 

In  this  case,  it  was  not  contended  that  it  was  illegal  to 
make  any  chargo  for  assessing ;  but  it  was  contended  that 
the  proofs  in  the  case  established  that  the  assessors  had 
charged  more  than  the  cost  of  making  the  assessments  (vide 
Anderson's  point  IV.,  19  Abbott,  p.  247).  The  decision  of 
Mr.  Justice  SUTHERLAND  was,  merely  that  the  point  was 
well  taken,  and  the  charge  for  assessing  in  that  case  was  il- 
legal, because  it  was  proven  to  be  in  excess  of  the  amount 
required  to  reimburse  the  city  the  cost  of  assessing. 

The  general  term  affirmed  the  order,  vacating  the  assess- 
ment upon  other  grounds,  viz. :  upon  the  ground  that  only 
two  of  the  assessors  acted  in  making  the  assessment  (vide 
opinion  LEONARD,  J.,  Abbott,  N.  £,  p.  439). 

The  next  case  in  which  this  validity  of  the  charge  was 
drawn  in  question,  was  the  case  of  Tappen's  petition,  heard 
by  INGRAHAM,  J.,  at  special  term.  In  his  opinion,  the 
learned  justice  held  that,  since  the  change  of  method  of 
compensating  assessors,  the  charge  for  assessing  was  im- 
proper, but  in  view  of  the  relatively  small  amount  of  the 
charge,  and  the  disastrous  consequences  that  must  ensue 
from  a  decision  which  would,  in  effect,  vacate  every  assess- 
ment laid  by  the  city  since  1859,  for  an  error  effecting  the 
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assessments  only  to  the  amount  of  two  cents  on  one  hundred, 
he  declined  to  vacate. 

His  decision  was  filed  in  December,  1867; 'since  that 
time  no  such  charge  has  been  included  in  any  assessment. 

The  next  case  was  that  of  John  W.  Lewis  and  others, 
who  petitioned  to  vacate  an  assessment  for  repaving  West 
street,  alleging,  among  other  things,  the  invalidity  of  the 
charge  for  assessing. 

This  matter  was  heard  before  BARNARD,  J.,  at  special  term, 
and  the  assessment  was  sustained,  although  the  point  as 
to  the  invalidity  of  any  charge  for  assessing  was  strenuously 
urged.  Upon  appeal  to  the  general  term,  the  decision  of 
Justice  BARNARD  was  affirmed.  Justice  INGRAHAM,  deliver- 
ing the  opinion  of  the  court  says :  "  The  allowance  of  two 
per  cent,  for  making  the  assessment  is  no  longer  a  legal 
charge.  I  have  heretofore  expressed  this  opinion,  that,  as 
the  amount  was  very  small,  I  did  not  consider  it  advisable 
to  vacate  an  assessment  in  all  other  respects  valid.  (Mat- 
ter of  Lewis  agt.  the  Mayor,  35  How.,  162.) 

The  next  case  was  of  W.  G.  Wood  and  other?,  petition- 
ers, to  vacate  assessment  for  paving  Third  avenue. 

This  case  was  heard  at  general  term,  and  the  assessment 
set  aside  upon  the  ground  other  than  that  of  the  illegality  of 
the  charge  for  assessing,  viz. :  upon  the  grounds  that  work 
had  been  done  in  paving  gutters  and  removing  gutter  stones, 
which  was  not  included  in  the  contract,  and  that  a  portion 
of  the  work  had  been  rejected  by  the  Croton  department. 

In  the  case  of  Thomas  W.  Ogden,  the  general  term  of  De- 
cember last  refused  to  hear  argument  upon  the  point,  Mr. 
Justice  INGRAHAM,  then  announcing  that  the  court  had  de- 
termined not  to  vacate  assessments  upon  that  ground,  unless 
the  assessors  should  continue  to  make  the  charge  for  assess- 
ing, after  his  decision  in  the  Tappen  case,  in  December, 
1867. 

It  will  thus  be  seen  that  while  the  court,  since  the  Tappen 
case,  heard  by  INGRAMAM,  J.,  have  held  the  charge  to  be 
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illegal,  they  have,  at  special  and  general  term,  declined  to 
avoid  assessments,  upon  that  ground,  holding  thu  maxim 
"  de  minimis  non  curat  lex"  sufficient  to  justify  them  in  sub- 
jecting the  individual  petitioner  to  an  inconsiderable  private 
wrong,  rather  than,  by  their  decision,  to  iuflict  an  almost 
measureless  public  disaster. 

(a.)  The  court,  at  special  term,  in  Tappen  case,  per  Ix- 
GRAHAM,  J.,  and  at  special  term  in  the  Lewis  case,  having 
refused  to  vacate  assessments  upon  the  ground  of  invalidity 
of  charges  for  assessing,  made  at  precisely  the  same  rate 
per  cent,  as  in  the  case  at  bar,  and  amounting,  in  the  aggre- 
gate, to  a  larger  sum  than  is  charged  herein,  it  is  submitted 
that,  upon  the  principle  "stare  dccisis,''  the  Court  will  not 
now  disturb  those  decisions. 

III.  The  second  point  urged  by  petitioner  is  based  upon 
an  objection  to  the  act  of  1861,  chap.  308,  upon  the  ground 
that  it  is  a  "  local  "  act,  embracingm  ore  than  one  subject; 
that  also  a  subject  not  expressed  in  its  title,  and  therefore  in 
contravention  of  section  16,  article  3,  of  the  constitution. 

(a.)  The  act  in  question  is  not  a  *'  local "  act.  "Bur- 
rill's  Law  Dictionary,  vol.  2  p.  163,  164  defines  "  local "  as 
follows :  "  Relating  to  place,  belonging  or  confined  to  a 
particular  place,  distinguished  from  general,  or  personal,  or 
transitory." 

The  statute  in  question  relates  to  contracts  by  the  mayor, 
Aldermen,  &c. ;  it  is  not  in  any  respect  limited  in  its  action 
to  any  particular  place,  does  not  relate  to  the  territory  occu- 
pied by  the  corporation ;  its  subject  is  the  regulation  of  con- 
tracts made  by  the  mayor,  &c.,  (an  artificial  person  within 
the  State),  with  other  persons. 

The  statute  affects  every  person  who  may  contract  with 
the  mayor,  &c.,  and  is  as  truly  a  general  statute  as  any  con- 
tained within  the  statute-books. 

In  the  Revised  Statutes,  vol.  1  p.  343,  Edmond's  Edition. 
is  found  an  article :  "  Of  county  treasurer,"  in  which  it  is 
provided  "  that  the  chamberlain  of  the  City  and  County  of 
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New  York  shall  be  the  county  treasurer  thereof."  Will  the 
petitioner  contend  that  this  statute,  u  of  county  treasurer," 
is  "  local,"  relating  to  the  City  of  New  York,  and  containing 
matters  not  expressed  in  its  title,  because  the  above  cited 
provision  is  therein  contained  ? 

(5.)  But  if  the  act  in  question  be  a  ll local"  act,  its  title 
is  sufficient  expression  of  its  contents  within  the  principles 
defined  in  Sharp  agt.  The  Mayor,  18  How..  97  (INGRAHAM,  J.) ; 
and  Outwatcr  agt.  Tlie  Mayor,  18  How.,  572  ;  The  Sun  Mu- 
tual Insurance  Co.  agt.  The  Mayor,  4  Sddcn,  252. 

The  subject  mentioned  in  the  title  of  the  act  is,  u  contracts 
with  the  Mayor,  &c. ;"  upon  the  contracts  made  in  accord- 
ance with  the  act,  the  assessments,  which  the  board  of  revi- 
sion confirm,  are  based;  and,  in  confirming  these  assess- 
ments, the  board  necessarily  passes  upon  all  questions  in  re- 
lation to  the  legality  and  validity  of  contracts  made  pursu- 
ant to  the  act. 

The  board  is,  therefore,  a  component  part  of  the  ma- 
chinery provided  by  the  statute  to  make  contracts  in  a  cer- 
tain method,  and  then  by  examination  and  revision  to  en- 
force conformity  to  that  method,  and  guard  the  citizens  from 
liability  accruing  otherwise  than  in  the  method  prescribed. 

IV.  The  objection  that  the  assessment-roll  fails  to  show 
the  true  nature  of  the  owner  and  occupant  of  many  of  the 
lots  assessed,  is  not  well  taken. 

The  act  of  1S40  (clrnp.  3-6,  Valentine's  Laws,  p.  1243), 
while  it  provides  that  the  assessment-rolls  shall  state  the 
names  of  the  owner  or  owners,  and  occupant  or  occupants 
of  the  lots  assessed,  further  provides  how  the  names  of  such 
owners,  &c.,  shall  be  ascertained,  viz. :  "  By  inquiring  of 
the  collector  of  taxes  of  the  ward  in  which  the  property  as- 
sessed is  situate." 

The  legislature  have  thus  prescribed  the  sources  of  in- 
formation to  which  the  persons  who  make  out  'the  assess- 
ment-rolls shall  apply,  and  they  are  to  take  the  facts  shown 
by  the  tax  books  as  true. 
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The  obvious  intent  of  the  legislature  was  that  the  last  as- 
sessed person  should  be  deemed  the  owner  for  the  purpose 
of  assessment.  (Vide  Laws  af  184],  chap,  230,  $  3.  23 0; 
Valentines  Laws,  p.  1250.) 

If,  therefore,  the  assessment  lists  have  been  made  from 
the  rolls  in  the  hands  of  the  collector  of  taxes,  and  bear  the 
same  names  as  owners  and  occupants,  the  statute  has  been 
fully  complied  with,  and  the  inacuracies  are  no  ground  of 
objection.  (Paillet  agt.  Youngs,  4  Sand.  Rep., p.  56.) 

In  this  case  the  court  says:  ''The  collector  of  taxes  of 
the  ward  and  the  person  who  collected  the  taxes  of  the 
ward,  are  then  the  sources  from  which  the  assessors  or  sur- 
veyors are  to  derive  their  information  as  to  the  ownership 
of  the  property  assessed.  They  are  referred  to  in  their  of- 
ficial capacities,  as  public  officers,  deriving  their  knowledge 
from  the  tax  book  placed  in  their  hands.  The  surveyors, 
or  persons  who  make  out  the  assessment  lists,  being  thus 
directed  to  these  sources  of  information  as  to  the  particular 
fact  of  ownership,  are  to  take  the  fact,  as  shown  by  the  tax 
books,  to  be  true.  They  would  not  be  justified,  perhaps,  in 
acting  on  their  own  private  knowledge,  nor  are  they  required 
to  look  to  otheir  sources  of  information.  The  intent  of  the 
legislature,  we  think,  obviously  was,  that  the  person  last  as- 
sessed as  owner,  or  who  last  paid  taxes  as  owner,  should  be 
deemed,  for  the  purposeses  of  the  assessment,  as  the  true 
owner." 

It  is  admitted  herein  that  the  assessment  lists  bear  the 
same  names  as  owners  that  are  shown  upon  the  tax-rolls  of 
the  year  next  preceding  the  confirmation  thereof. 

The  objection  must  therefore  fall. 

(a.)  Nothing  is  shown  as  to  the  occupancy  of  the  assessed 
property  and  non  constat,  but  that  the  names  given,  other 
than  those  of  owners,  are  the  names  of  occupants. 

V.  The  fourth  objection  urged,  that  no  ordinance  was 
passed  requiring  the  owners  to  fill  sunken  lots  previous  to 


NEW  YORK  PRACTICE  REPORTS.        4H 

Matter  of  Frederick  D.  Tappen. 

the  performance  of  the  work  by  the  corporation,  is  predi- 
cated upon  a  mistaken  view  of  the  law. 

(a.)  The  authority  of  the  corporation  to  fill  lots  and  as- 
sess the  expense  is  not  derived  from  chapter  49,  Laws  of 
1824. 

Section  175,  chapter  86,  Laws  of  1813,  confers  upon  the 
corporation  power  to  fill  lots  and  assess  the  owners  thereof, 
without  any  previous  ordinance  requiring  the  owner  to 
do  it. 

Section  267,  of  the  same  act,  confers  power  to  make  such 
by-laws  and  ordinances  as  they  shall  from  time  to  time  deem 
necessary  and  proper,  for  the  filling  up  of  any  grounds,  &c., 
that  may  be  sunken,  &c.,  or  which  they  deem  proper  to  fill 
up,  &c. 

Section  269  empowers  the  corporation  to  estimate  and 
assess  the  expense  of  such  filling  up  in  the  same  manner 
as  is  directed  with  respect  to  the  paving  or  regulating  of 
the  public  streets  of  said  city. 

Sections  270  and  271  further  provide  that  the  corporation, 
when  they  deem  it  expedient  for  the  more  speedy  execution 
of  the  work,  may  proceed  to  perform  the  work  at  their 
own  expense,  on  account  of  the  persons  that  may  be  assessed 
therefor ;  that  they  may  levy  the  expense  on  the  property 
of  the  proprietors,  or  occupants,  or  recover  the  same  by 
action  of  debt,  and  that  the  same  shall  be  a  lien  upon  the 
property,  which  may  be  enforced  as  a  mortgage. 

If  at  any  time  doubt  existed  as  to  whether  the  act  of 
1813  authorized  the  corporate  authorities  to  fill-  lots  and  as- 
sess the  expense,  that  doubt  is  removed  by  the  act  of  1824, 
capter  19. 

That  act,  in  its  preamble  and  first  section,  enacts  that  the 
two  hundred  and  seventieth,  and  two  hundred  and  seventy- 
first  sections  of  the  act  of  1813,  shall  apply  to  all  and  every 
of  the  laws,  ordinances,  orders,  and  directions  which  the 
corporation  are  authorized  to  make,  and  provides  that  as- 
sessments for  such  expenses  may  be  made  as  provided  in  the 
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one  hundred  and  seventy-fifth  section  of  the  act  of  1813, 
and  every  remedy  and  proceeding  had  for  the  collection  of 
such  assessments,  which  is  provided  by  the  act  of  April  12. 
IS  10,  entitled  u  An  act  for  the  more  effectual  collection  of  taxes 
and  assessments." 

(b.)  The  ordinances  which  enact  that  certain  sunken  lots 
shall  be  filled  are,  ex  vi  termini,  the  most  imperative  requisi- 
Bition  that  the  owners  thereof  shall  fill  them ;  and  the  pro- 
vision in  section  two,  chapter  49,  Laws  of  1824,  that  the 
corporation,  when  they  deem  it  expedient,  may  proceed  to 
fill  such  lots  forthwith,  upon  the  enactment  of  such  an  ordi- 
nance, destroys  the  utility,  and  obviates  the  necessity  of 
any  requirement  by  the  corporation  that  the  owners,  &c., 
shall  fill  the  same,  more  formal  than  the  enactment  of  the 
ordinance  directing  the  work  to  be  dene. 

VI.  The  objection  to  the  form  of  the  ordinance  initiating 
the  proceedings  for  resetting  curb  and  gutter  in  Fortieth 
street,  between  Ninth  and  Tenth  avenues  (assessment  No.  G 
in  the  petition),  that  it  is  invalid,  because  it  commands  the 
work  to  be  done  "where  necessary,"  has  been  held  to  be  well 
taken,  when  urged  against  work  of  a  different  character 
and  kind  from  that  for  which  the  assessment  was  laid,  upon 
the  ground  that  the  common  council  can  not  delegate 
a  discretion  to  the  the  executive  officer  to  decide  how  much 
work  shall  be  done,  and  consequently  how  large  the  assess- 
ment shall  be. 

It  is  respectfnlly  submitted  that  in  the  particular  improve- 
ment under  consideration,  viz. :  the  resetting  of  curb  and 
gutter — 1st,  no  other  form  of  ordinance  was  possible  to  be 
adopted  ;  2d,  no  discretion  affecting  the  amount  to  be  as- 
sessed for  the  work  done  upon  the  individual  pieces  of  prop- 
erty benefited,  was  thereby  confided  to  the  executive 
officer. — 

—  The  work   to  be  done  was  the  resetting  of  curb  ar.! 
gutter   in  the  particular  spots  where  it  had   become  «V 
placed,  upon    Fortieth  street,    between  Ninth  and    Tenth 
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avenues.  Each  particular  lot,  in  front  of  which  the  work 
is  done,  is  liable  to  assessment  for  the  number  of  feet  reset, 
and  for  no  more. 

It  would  be  obviously  improper  to  direct  the  resetting  of 
all  the  curb  and  gutter  between  the  points  named,  for  some 
of  it  might  not  need  resetting,  as  is  presumable  from  the 
language  of  the  ordinance. 

The  ordinance  confers  no  discretion,  but  it  is  to  be  read 
as  directing  the  resetting  of  curb  "  wherever  the  same  is  dis- 
placed," i.  e.,  "  where  necessary." 

VII.  To  the  sixth  objection  urged  against  the  assessment 
No.  7,  we  reply  in  the  language  of  LEONARD,  J. — 

"  When  the  law  authorizes  the  expenses  of  such  an  im- 
provement to  be  assessed  in  a  particular  manner,  it  is  an  un- 
due assumption  ot  power  to  incur  the  expense,  and  attempt 
its  collection  from  the  tax-payers  at  large  ;  and  I  mnst  doubt 
the  obligation  or  validity  of  any  ordinance  or  contract  which 
has  for  its  object  the  release  of  that  source  of  payment 
which  alone  is  authorized  by  the  law  that  permits  the  im- 
provement." (Rhinelander  agt.  The  Mayor,  24  How.  304.) 

VIII.  If  the  appeal  be  not  dismissed,  the  order  of  the 
special  term  should  be  affirmed. 

By  tlie  court — BARNALD,  J. :  I  am  not  satisfied  that  the 
charge  for  making  assessments  is  illegal. 

The  common  council  are  authorized  to  assess  the  costs  of 
a  local  improvement  upon  the  property  benefited  thereby. 
The  fees  of  the  officers  who  do  this  duty  are  a  part  of  the 
costs  of  the  work. 

These  officers  are  now  paid  by  a  salary  from  the  city 
treasury.  It  is  just  that  the  expenses  of  an  office  created 
for,  and  having  no  other  duty  to  perform  than  to  assess  the 
costs  of  these  improvements  upon  the  lands  which  ought  to 
pay  therefor,  should  be  paid  as  the  other  expenses  are  paid. 

It  appears  that  the  salaries  of  these  officers  are  over  seven 
thousand  dollars  per  year  ;  but  it  does  not  appear  what  fur- 
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ther  expense  is  incurred  by  the  city  in  relation  to  the 
office. 

It  does  not  therefore  appear  that  any  greater  sum  has 
been  charged  than  the  actual  expense  to  the  city  in  making 
the  assessments.  It  has  been  repeatedly  held  by  this  court 
that  an  assessment  will  not  be  set  aside  because  the  charge 
for  assessing  is  contained  in  it. 

No  confirmation  was  needed  by  the  commom  council. 

By  Chapter  303  of  the  laws  of  1866,  a  board  of  revision 
was  created,  whose  duty  it  was  made  to  confirm  such  as- 
sessments. 

This  law  is  not  void  as  infringing  the  constitution  of  the 
state. 

The  subject  of  the  act  is  expressed  sufficiently  in  its 
title.  It  is  lt  An  act  relative  to  contract."  The  assessment 
is  based  upon  a  contract,  and  this  board  of  revision  was  cre- 
ated to  do  what  the  common  council  had  done  before  the 
passage  of  the  act.  Their  action  was  necessary  to  give  val- 
idity to  the  contract,  made  for  a  street  improvement. 

The  various  means  by  which  the  legislature  reach  a  re- 
sult are  not  necessary  to  be  set  out  in  the  title  of  an  act ; 
only  the  subject  on  which  legislation  is  proposed. 

No  valid  objection  can  be  maintained  by  reason  of  the 
manner  in  which  the  names  of  the  owner  and  occupants  are 
stated  in  the  assessment. 

The  law  provides  (chap.  826  laws,  of  1840),  the  person 
to  whom  the  surveyor  and  assessors  having  charge  of  an  as- 
sessment shall  go  for  their  information. 

It  was  to  "  the  collector  of  taxes  of  the  previous  year," 
of  the  ward  in  which  the  lands  were  situated.  The  names 
of  the  owners  and  occupants  are  the  same  in  this  assess- 
ment as  upon  previous  year's  tax  list.  This  is  all  the  law- 
requires  (Paillet  agt.  Young,  4  Sand.  Eep.  56). 

The  common  council  had  the  power  by  ordinance  to  direct 
the  filling  the  sunken  lots,  and  in  case  it  deemed  necessary, 
to  do  the  same  at  the  expense  of  the  owners,  forthwith,  upon 
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the  passage  of  the  same  (2  Eev.  Stat.  1813,  p.  446  §  270, 
271  j  Laws  1824,  p.  39,  $  2). 

It  was  the  duty  of  the  common  council,  to  assess  the  cost 
of  the  improvment  upon  the  property  benefited,  and  not 
cast  this  burden  upon  the  tax  payers  at  large. 

I  am  of  opinion  that  the  order  at  special  term  should  be 
affirmed,  with  costs. 
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UNITED  STATES  CIRCUIT  COURT. 

BENJAMIN  F.  TOWN,  and  others  Owners  of  the  Schooner 
MARY  C.  TOWN,  appellants,  agt.  THE  STEAMSHIP  WES- 
TERN METROPOLIS,  Benner  &  Brown  claimants,  and  ap- 
pellees. 

In  a  collision  between  a  schooner  and  a  steamer  meeting,  it  is  the  doty  of  the 
steamer  to  take  care  and  avoid  the  canvas  in  passing  her,  assuming  that  the  lat- 
ter kept  her  coarse.  The  onus  lays  on  the  steamer  to  show  that  the  canvas  did 
not  keep  her  course  or  was  guilty  of  some  other  fault  that  contributed  to  the  col- 
lision. 

Where  it  appeared  that  the  schooner  altered  her  course  within  three  or  four  hun- 
dred yards  of  the  steamer ;  their  direction,  previous  to  that  being  nearly  head  on 
to  each  other ;  their  conjoint  speed  being  about  thirteen  miles  an  hour ;  the  steamer, 
just  previous  to  the  alteration  of  the  schooner's  course,  having  blown  a  long  blast 
of  her  steam  whistle  to  the  canvas ;  the  steamer  being  about  5,600  tons  burden, 
and  the  canvas  150  tons ; 

It  was  held  that  such  alteration  in  the  schooner's  course  was  not  a  fault  which 
should  condemn  her,  but  was  a  movement  made  under  impending  danger  and  in 
extremis,  for  which  the  steamer  alone  must  be  held  responsible. 

A  master  of  a  steamer  is  uninformed  of  his  duties  who  says,  "  If  two  vessels, 
one  a  steamer  and  the  other  a  sailing  vessel,  are  approaching  head  and  head,  it  is 
the  duty  of  each  to  port,  and  go  to  the  right,  and  that  there  is  no  distinction  be 
tween  a  steamer  and  a  sailing  vessel,  and  two  steamers  as  to  the  duiy." 

It  is  not  surprising  when  taking  into  account  the  disparity  in  size  and  momentum 
of  the  two  vessels,  the  steamer  2,600  tons  the  schooner  150  tons,  that  the  approach 
to  each  other  within  300  or  400  yards  distant,  which  at  the  combined  speed 
of  the  two  vessels  they  would  meet  in  less  than  two  minutes,  or  even  in  less  if  the 
distances  apart  be  calculated  according  to  the  statement  of  the  wheelsman  of  the 
steamer,  that  some  alarm  should  exist  on  board  of  the  schooner,  and  even  if 
the  change  of  course  was  in  a  direction  that  contributed  to  the  disaster,  which  is 
doubtful,  the  fault  must  be  attributed  to  the  steamer. 

The  river  at  the  place  of  the  collision  being  four  to  five  miles  wide,  there  was  no 
excuse  for  the  steamer  in  her  near  approach  to  the  schooner  in  passing  her. 

SoutJiern  District  of  New  York  in  Admiralty. 
Before  Hon.  SAMUEL  NELSON,  Associate  Justice  of  the  Su- 
preme Court  of  the  United  States. 

THIS  case  came  up  on  appeal  from  a  decision  rendered  by 
Hon.  WM.   D.  SHIPMAN,   sitting  as  district  judge,  in  the 
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district  court  for  the  southern  district  of  New  York,  dis- 
missing the  libel.  The  libel  in  the  district  court  was  one 
for  a  collision  filed  by  the  owners  of  the  schooner  Mary  C. 
Town,  against  the  steamship  The  Western  Metropolis. 

The  collision  took  place  on  the  the  Potomac  River,  in 
February,  1864,  and  resulted  in  the  sinking  of  the  schoon- 
er. In  the  libel  the  following  faults  were  charged  against 
the  steamer,  viz : 

1.  That  the  steamer  did  not  keep  on   her  original  course 
but  kept  closing  in  on  the  track  of  the  schooner,  so  that  she 
was  aiming  in  a  direction  to  cross  the  schooner's  bow. 

2.  When  five  hundred  yards  off,  and  so  closing  on  the 
schooner's  course,  the  steamer  suddenly  blew  one  whistle,  a 
signal  usually  given  to  sailing  vessels  to  go  to  the  right,  and 
instead  of  following  her  signal,  the  steamer  starboarded  her 
helm  and  came  right  down  on  the  schooner. 

3.  If  the  steamer  had   slowed,  stopped  and  backed  in 
time,  and  ported  her  helm  instead  of  starboarding,  or  had,  at 
time  of  blowing  her  whistle,  ported  her  helm  instead  of 
starboarding,  or  if  steamer  had  slowed,  stopped,  and  backed 
in  time,  or  even  slowed  or  stopped  her  headway  a  reason- 
able time  before  the  collision,  the  same  would  have  been 
avoided. 

4.  If  the  steamer  had  refrained  from  blowing  her  steam 
whistle  as  a  signal  to  schooner,  to  go  to  the  right,  and  had 
ported  instead  of   starboarding  her  helm,  collision  would 
have   been    avoided.     It   further  charged  that  besides  the 
aforesaid  faults,  the  collision  was  the   result  of  the  inexpe- 
rience and  mismanagement  of  the  captain  of  the    steamer 
who  persisted  in  starboarding  the  helm  of  the  steamer  after 
his  mate,  who  was  on  the  lookout,  had  warned  him  it  was 
proper  to  put  his  helm  a  port. 

The  libel  further  averred  :  that  the  libelant's  vessel  did 

not  alter  her  course  at  all  until  after  the  steamer  had  blown  her 

steam  whistle,  and  then  only  to  avoid  the  collision,  she  put 

her  helm  up  in  the  wind,  the  result  of  which  was  she  came 
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near  escaping  the  blow  of  the  steamer;  but  if  the  schooner 
had  not  done  so,  she  would  have  hit  steamer,  and  probably 
sunk  her. 

The  answer  of  the  claimants  took  issue  on  the  charges  of 
negligence,  and  alleged  that  they  blew  a  whistle  as  a  warn- 
ing to  the  schooner,  to  call  her  attention  to  the  steamer 
then  approaching  her,  but,  notwithstanding  that  warning, 
the  schooner  as  she  approached  the  steamer,  crossed  the 
track  of  the  steamer,  and  although  then  everything  was 
done  by  the  steamer,  the  collision  could  not  be  avoided. 
The  answer  did  not  state  on  what  course  the  schooner  was 
on,  whether  to  starboard  or  larboard  of  steamer,  before  whis- 
tle was  blown,  but  they  allege  the  steamer  was  on  the 
southerly  side  of  the  channel,  and  had  slowed  for  the  pur- 
pose of  anchoring. 

Before  answering,  the  claimants  excepted  to  the  suffi- 
ciency of  the  libel.  Those  exceptions  were  argued  and 
overruled  by  his  Hon.  Judge  BETTS,  and  are  reported  in  28 
How.  N.  Y.  S.  C.  P.  Rep.  p.  383. 

The  following  facts  were  fully  proven  or  undisputed: 

That  the  wind  was  propelling  the  schooner  seven  or  eight 
knots  on  that  night  and  was  blowing  from  the  northward. 

That  the  tide  was  ebb,  and  flowing  at  the  rate  of  two 
and  a  half  knots  an  hour. 

That  the  schooner  was  coming  down  the  river  on  a  course 
S.  E.  by  E.,  one-half  east.  The  steamer  going  up  the  river 
on  a  course  N.  W.,  as  the  captain  said,  or  N.  W.  by  W.,  as 
one  of  their  seamen  said,  or  from  E.  S.  E.  as  the  captain  of 
of  the  shooner  said.  This  latter  course  would  point  to  W. 
N.  W. 

That  the  schooner  was  struck  on  the  port  side,  abaft  of 
her  main  chains  and  sunk  in  a  very  short  time. 

That  the  night  was  sufficiently  clear  to  see  objects  at  the 
distance  off  of  two  miles. 

At  the  place  of  the  collision,  the  river  was  four  to  five 
miles  wide,  or  thereabouts. 


NEW  YORK  PRACTICE  REPORTS. 


Town  agt.  Steamship  Western  Metropolis. 


No  other  vessel  was  in  the  way. 

The  steamer  was  over  2,500  tons  burden,  the  schooner 
only  142  tons. 

The  steamer  was  a  transport  in  government  service.  The 
schooner  was  going  down  light. 

The  schooner's  people  saw  the  steamer  four  miles  off;  the 
steamer's  pilot  saw  the  schooner  two  miles  off. 

A  whistle  was  blown  by  the  steamer  as  a  signal  to  the 
schooner,  when  the  latter  was  a  very  short  distance  from 
the  steamer  —  not  over  500  yards. 

The  schooner  at  some  short  period  after  the  whistle  was 
blown  ported  her  helm. 

The  steamer  after  blowing  her  whistle,  or  simultaneously 
therewith,  starboarded  her  helm,  and  then  ported  it.  The 
steamer's  pilot  thought  she  had  not  steerage  way,  and  this 
porting  did  not  take  effect. 

After  the  schooner  had  ported  her  helm,  the  steamer  sud- 
denly rung  her  bell  to  stop  and  back  her  engine  ;  her  engin- 
eer said  he  had  got  her  back  three  revolutions,  and  was  on 
the  fourth,  when  the  collision  took  place. 

Between  the  time  the  pilot  of  the  steamer  saw  the  schoon- 
er and  the  time  the  whistle  was  blown,  the  steamer  kept 
on  a  course  for  the  schooner,  not  diminishing  her  speed, 
which  the  libelant's  witnesses  say  was  ten  to  twelve  miles 
an  hour.  Those  on  the  steamer  say  it  was  five  knots  per 
hour. 

The  schooner  had  at  and  before  the  collision,  a  good  look- 
out. 

The  cause  was  argued  in  the  district  court  and  also  on 
this  appeal  by 

DENNIS  McMAHON,  advocate  for  the  libelants  (owners 

of  schooner),  and  by 
CHARLES  DONOHUE,  advocate  for  the  claimants  (owners 

of  the  steamship). 
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The  district  judge  (SniPMAN,  D.  J.),  delivered  an  opinion, 
dismissing  the  libel  with  costs.  On  appeal  this  decision  was 
reversed  by  Judge  NELSON,  who  delivered  the  following 
opinion : 

By  tJie  circuit  court — NELSON,  Circuit  Judge :  The  col- 
lision in  this  case  occured  between  the  steamer  Western  Me- 
tropolis and  the  schooner  Mary  C.  Town,  about  eight 
o'clock  on  the  evening  of  the  10th  of  February,  1864,  on 
the  Potomac,  a  fe\\  miles  above  Blackstone  Island  and  light- 
house. The  steamer  was  coming  up  the  river,  and  schooner 
going  down — the  wind  northerly,  so  that  she  had  it  nearly  free 
— moving  at  the  rate  of  about  eight  knots  an  hour ;  the 
steamer  at  half  speed,  intending  soon  to  anchor — about  five 
knots.  The  night  was  not  dark,  the  steamer  having  been  seen 
some  four  or  five  miles  ahead,  by  the  hands  on  the  schooner, 
and  the  schooner,  some  one  and  a  half  or  two  miles  (though 
there  is  some  diversity  of  opinion  among  the  hands  on 
board),  by  the  steamer.  Each  vessel,  however,  saw  the 
other  in  time  to  adopt  and  follow  out  proper  measures  to 
avert  the  disaster.  As  it  was  the  duty  of  the  steamer  to 
take  care  of  the  schooner,  and  avoid  her  in  passing,  assum- 
ing that  she  kept  her  course,  the  onus  rests  upon  the  steam- 
or  to  show  that  she  did  not  keep  it,  or  some  other  fault  that 
contributed  to  the  collision.  This  she  has  undertaken,  and 
insists  that  the  schooner  changed  her  course  as  the  two  ves- 
sels approached  each  other,  and  thereby  defeated  the  move- 
ment of  the  steamer,  to  pass  her  in  safety  by  starboarding 
her  helm,  and  passing  under  her  (the  schooner's)  stern,  the 
latter  porting  about  the  same  time  and  giving  way  in  the 
same  direction. 

The  whole  defense  turns  upon  this  position.  The  court 
below  found  the  schooner  in  fault,  and  dismissed  the  libel 
on  this  ground.  After  the  best  examination  we  have  been 
nble  to  give  the  case,  we  regret  to  gay  we  cannot  concur  in 
this  opinion.  We  nre  forced  to  the  conclusion  that  this 
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movement  of  the  schooner  was  made  under  impending  dan- 
ger, and  in  extremis,  and  for  which  the  steamer  must  be 
held  responsible.  The  clear  weight  of  the  proof  is,  that  the 
steamer  was  within  three  hundred  to  four  hundred  yards  of 
the  schooner,  when  the  latter  ported  her  helm,  and  nearly  dead 
ahead.  The  combined  speed  of  the  two  vessels  was  about 
twelve  or  fourteen  miles  an  hour.  They  must  have  come  to- 
gether in  one  and  a  quarter  minutes,  and  less  than  two,  af- 
ter the  change  of  course  of  the  schooner.  There  were  five 
hands  on  the^  schooner,  including  the  master,  wrho  were  all 
on  deck  and  witnessed  the  collision,  and  who  maintain  this 
account  of  it.  In  addition  to  this,  there  are  five  of  the 
hands  on  board  of  the  steamer,  including  the  pilot,  who 
have  been  examined  for  the  libelants,  and  confirm  it  j  so  do 
the  master,  second  mate,  and  wheelsman  of  the  steamer, 
examined  by  the  claimants.  The  master,  Hilton,  says  the 
schooner  was  a  mile,  more  or  less  off,  when  he  discovered 
her,  would  not  name  the  distance  ;  that  it  was  a  very  short 
time  afterwards  (would  not  say  how  short),  the  collision  oc- 
curred ;  and  further  that  it  occured  a  very  short  time  after 
the  schooner  changed  her  course — would  not  say  how  short 
— although  pressed  by  the  counsel  for  the  libelants.  This 
master  seems  to  have  been  quite  uninformed  as  to  his  duties. 
He  says,  if  two  vessels,  one  a  steamer,  the  other  a  sailing 
ressel,  are  approaching  head  and  head,  it  is  the  duty  of  each 
to  port  and  go  to  the  right,  and  that  there  is  no  distinction 
between  a  steamer  and  sailing  vessel,  and  two  steamers  as  to 
the  duty.  The  second  mate,  Cowen,  says,  he  went  up  on 
the  forecastle,  on  hearing  the  schooner  reported,  that  he  then 
first  saw  her,  that  it  was  about  five  minutes  after  he  saw  her 
the  collision  occurred  ;  that  the  schooner  was  about  a  quar- 
ter of  a  mile  off  when  he  first  saw  her,  that  .she  was  very 
close  when  she  crossed  the  steamer's  bows,  and  he  adds, 
"as  near  as  I  can  judge,  she  (the  schooner)  was  not  more  than 
the  length  of  our  ship,  two  hundred  and  fifty  or  three  hun- 
dred feet  off,  when  she  altered  her  course."  Again,  he  re- 
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peats  in  answer  to  the  question  :  About  how  far  was 
the  schooner  from  you  when  she  commenced  to  put  her 
helm  to  port?  I  judge,  somewhere  between  two  hundred 
and  fifty  or  three  hundred  feet.  The  quarter-master, 
Kam,  who  was  at  the  wheel,  says,  the  schooner  was  a  very 
short  distance  off  when  he  first  saw  her ;  that  the  master 
blew  the  whistle  a  very  short  time  after  this.  And  to  the 
question  :  How  long  was  it  after  blowing  the  whistle  that 
the  schooner  kept  away  ?  he  answered  right  away :  How 
soonT  quick  as  thought !  "She  had  not  kept  away  before 
that,  had  she  fn  "No,  sir."  The  same  witness  states:  "I 
put  the  wheel  hard  a  starboard  by  his  (captain's)  orders." 
"  Before,  or  after  the  whistle  blew?"  "Immediately  after 
whistle  blew." 

Now  this  testimony  strongly  corroborates  the  account  of 
the  collision,  given  by  the  hands  on  the  schooner.  To  them 
the  steamer  appeared  approaching  nearly  ahead,  and  as  she 
approached  them  without  any  indication  of  a  change  of 
course  it  is  not  surprising  that  some  alarm  should  exist  on 
board  the  schooner.  The  master  of  the  latter  says,  in  this 
state  of  anxiety,  and  when  a  collision  seemed  almost  inevita- 
ble, he  heard  the  whistle  of  the  steamer  blow  one  long  blast, 
which  he  took  to  mean,  or  indicate  that  the  schooner  should 
go  to  the  right,  and  he  immediately  ported  her  helm  and 
bore  away.  Now  at  this  point  of  time,  the  hands  on  the 
schooner  say,  the  steamer  was  only  some  three  hundred  or 
four  hundred  yards  off.  The  master  of  the  steamer  says,  that 
the  collision  was  a  very  short  time  after  the  change  of  the 
course  of  the  schooner.  The  second  mate  of  the  steamer 
says  that  the  schooner  was  only  two  hundred  and  fifty  or 
three  hundred  feet  off  when  the  change  took  place,  and  tho 
quarter-master,  the  wheelsman,  that  the  schooner  did  not 
change  her  course  till  after  the  captain  blew  the  whistle. 
This  witness  also  says  that  the  schooner  was  but  a  very 
short  distance  off  when  he  first  saw  her,  that  the  whistle 
was  blown  a  very  short  time  after  this,  that  it  was  still  later' 
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when  the  schooner  first  changed  her  course,  that  he  did  not 
starboard  her  helm,  and  of  course  made  no  change  in  the 
course  of  the  steamer,  till  after  the  whistle  was  blown. 
The  pilot  of  the  steamer  agrees  with  the  hands  on  the 
schooner,  that  the  latter  was  not  over  three  hundred  yards 
off  when  she  changed  her  course,  and  according  to  this  ac- 
count of  the  transaction,  the  schooner,  when  her  light  was 
first  discovered,  was  supposed  by  him  and  the  captain  to  be 
a  vessel  at  anchor,  and  that  they  steered  directly  towards 
her,  till  they  discovered  that  she  was  under  way,  when  they 
starboarded  the  helm. 

Upon  the  whole  we  feel  a  very  strong  conviction  upon 
the  evidence  that  the  steamer  had  approached  so  near  the 
schooner  before  her  change  of  course,  that  there  was  not  only 
a  well  grounded  fear  for  a  collision,  but  there  was  actual  dan- 
ger of  it.  This  must  be  so  whether  we  regard  the  weight  of 
it  as  establishing  the  distance  at  three  hundred  or  four  hundred 
yards,  at  the  time  of  the  change,  or  a  very  short  time  after 
the  schooner  changed  her  course  (according  to  the  master 
of  the  steamer  and  some  of  the  hands),  or  some  two  hun- 
dred and  fifty  or  three  hundred  feet  off  as  stated  by  the 
quarter-master  and  wheelsman.  It  is  not  surprising  (when 
we  take  into  account  the  disparity  in  the  size  and  momentum 
of  these  vessels — the  steamer  of  2,5.00  tons  and  the  schooner 
150 — that  the  approach  to  each  other,  within  three  hundred 
or  four  hundred  yards  distance,  which  at  the  combined  speed 
of  the  vessels,  they  would  meet  in  less  than  two  minutes, 
or  according  to  tlje  distance  as  fixed  by  the  wheelsman  of 
the  steamer,  within  about  as  many  seconds,  that  some  alarm 
should  exist  on  board  the  schooner,  and  even  if  the  change 
of  course  was  in  a  direction  that  contributed  to  the  disaster, 
which  is  doubtful,  the  fault  must  be  attributed  to  the 
steamer. 

The  river  at  the  place  of  collision  is  from  four  to  five 
miles  wide ;  there  was  therefore  no  excuse  for  the  steamer 
in  her  near  approach  to  the  schooner  in  passing  her.  There 
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was  abundance  of  room  clear  of  all  obstructions,  to  have 
passed,  giving  to  her  a  wide  berth.  The  truth  seems  to  be 
that  the  schooner  was  not  discovered  by  the  steamer  till 
very  near  her.  The  master  would  not  say  a  mile  off,  though 
strongly  pressed ;  some  of  the  hands  say  half  a  mile  ;  al- 
though the  evening  was  not  dark,  and  a  vessels  lights  could 
have  been  seen  two  or  three  miles  without  difficulty.  Some 
ill  feeling  seem  to  have  existed  between  the  master  and  the 
pilot ;  both  according  to  the  proofs,  were  engaged  in  giving 
orders  at  the  time  of  the  disaster,  and  the  master  strongly 
intimates  that  the  pilot  was  incompetent.  Still  the  wheels- 
man says  he  took  orders  from  the  pilot,  and  the  lookout, 
that  he  communicfited  with  the  same,  and  even  the  master, 
Hilton,  says  he  obeyed  his  orders.  The  decree  below  re- 
versed, and  reference  to  acertain  damages. 
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SUPREME  COURT. 

ERASTUS   CORNING  and  CORNELIUS  M.  HORTOX  agt.  JOHN 
LEWIS  and  MARY  J.  LEWIS,  his  wife. 

The  wife'ri  separate  estate  cannot  be  charged  with  a  debt  fraudulently  contracted, 
without  her  privity,  sanction,  or  adoption,  whether  such  fraud  be  committed 
by  her  husband  or  any  of  her  relatives;  although  the  materials  for  which  the 
debt  was  created  went  directly  for  the  benefit  of  her  separate  estate  with  her  full 
knowledge. 

Erie  General  Term,  January,  1869. 

Before  DANIELS,  P.  J.,  MARVIN  and  LAMONT,  Justices. 

THIS  was  an  appeal  from  a  judgment  on  report  of  a  referee, 
in  action  to  charge  the  wife's  separate  estate  with  a  debt 
fraudulently  contracted  by  her  husband.  The  referee's 
opinion  gives  the  facts  and  circumstances  in  the  case,  and  ia 
as  follows  : 

This  is  an  equity  action,  in  which  the  plaintiffs  seek  to 
charge  the  real  estate  of  the  defendant,  Mary  J.  Lewis, 
with  the  purchase  price  of  certain  articles  wrhich  were  used 
in  making  repairs  upon  a  dwelling-house  upon  her  real 
property — on  the  ground  that  as  Mrs.  Lewis'  estate  has 
reaped  the  benefit  of  these  articles,  and  its  value  been  en- 
hanced by  their  cost,  she  should  respond  in  her  estate  for 
their  price,  although  she  did  not,  in  person,  contract  for 
them — and  also  upqn  the  ground  that  the  articles  were  fur- 
nished upon  the  credit  of  the  estate,  having  been  sold  to  the 
defendant,  John  Lewis  upon  his  representation  that  he  was 
the  owner  of  the  real  estate,  and  having  been  thus  fraudlent- 
ly  procured  from  the  plaintiffs,  were  applied  in  the  repair  of 
the  house  of  the  female  defendant,  with  her  knowledge  and 
consent,  as  well  as  that  of  her  husband,  the  defendant,  John. 

The  equities  are  certainly  all  in  favor  of  the  plaintiffs,  as 
a  brief  review  of  the  facts  will  show. 
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In  the  latter  part  of  May,  I860,  the  defendant,  John 
Lewis,  being  engaged  in  repairing  the  house  in  which  he 
and  his  wife,  Mary,  J.,  resided  upon  the  real  estate  of  Mary 
J.,  called  upon  the  plaintiffs,  and  desired  credit  for  certain 
articles  of  hardware,  which  he  would  require  in  doing  the 
work  which  he  had  undertaken.  The  plaintiffs'  clerk  told 
him  they  were  willing  to  give  credit  to  a  party  whom  they 
knew  to  be  all  right.  John  then  said  he  owned  a  house  in 
Bowmansville,  and  wanted  the  materials  for  repairing  his 
roof,  and  the  plaintiffs  relying  upon  the  truth  of  these  as- 
sertions, allowed  him  to  take  the  goods  without  payment. 
These  statements  of  the  defendant  John,  were  untrue,  as 
the  defendant  Mary  J.,  was  the  owner  of  the  premises  to 
which  he  referred.  There  is  a  conflict  between  the  plain- 
tiffs and  John  Lewis,  in  reference  to  the  false  representa- 
tions which  are  /wholly  denied  by  John  in  his  testimony — 
but  as  one  of  the  plaintiffs,  and  the  head  clerk,  swear  to  the 
statements,  and  as  the  defendant  John  was  a  total  stranger 
to  the  firm  till  that  time,  and  as  it  is  hardly  probable  that 
they  would  as  business  men  have  trusted  a  stranger  without 
some  statement  from  him  of  his  responsibility,  I  am  induced  to 
believe  that  the  defendant,  John,  made  the  false  representa- 
tions charged,  and  that  he  did  so  with  the  fraudulent  pur- 
pose of  obtaining  the  articles  desired,  without  payment. 

The  defendant,  Mary  J.,  was  not  present  at  the  interview 
when  the  purchase  was  made,  and  there  is  no  evidence  con- 
necting her  with  the  transaction,  further  than  her  knowl- 
edge that  the  materials  purchased  were  being  used  in  erpair- 
ing  the  house. 

The  materials  purchased  of  the  plaintiffs  have  not  been 
paid  for  and  they  have  all  gone  towards  enhancing  the 
value  of  the  estate  of  the  female  defendant. 

The  defendant  John  being  entirely  insolvent,  the  plaintiffs 
are  left  without  remedy,  unless  this  court  shall,  through  its 
equity  powers,  declare  that  the  debt  shall  be  rnade  a  charge 
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upon  the  property  of  the  wife  which  has  been  benefited 
and  increased  by  the  plaintiffs  means. 

I  should  have  no  doubt  in  regard  to  the  proper  disposition 
to  be  made  of  the  case,  if  there  were  direct  proofs  of  the 
wife's  complicity  in  obtaining  the  goods,  or  of  her  knowl- 
edge before  or  while  the  materials  were  being  used,  that  her 
husband  had  obtained  them  through  false  representations  as 
to  the  ownership  of  the  estate. 

The  case  relied  upon  by  the  plaintiffs'  counsel  is  Mattice 
agt.  LilUe,  24  How.,  264. 

In  fhat  case  the  plaintiff  furnished  a  quantity  of  lumber 
upon  the  faith  of  certain  representations,  made  by  the  male 
defendant,  that  he  was  owner  of  certain  premises  which 
were  owned  in  fact  by  the  wife,  the  female  defendant.  The 
lumber  went  into  the  construction  of  the  house  belonging  to 
the  wife,  and  with  her  knowledge  and  consent. 

The  court  say  in  deciding  the  case,  that  the  complaint 
sets  forth  these  facts,  "  and  if  sustained  by  the  evidence, 
make  a  case,  I  think,  where  the  plaintiff  is  entitled  to  re- 
cover;" but  it  seems  upon  a  perusal  of  the  opinion,  that  the 
court  below  found  in  addition  to  other  facts,  that  the  wife 
supposed  that  the  plaintiff  sold  the  lumber  in  the  belief  that 
the  husband  owned  the  house,  and  that  she  subsequently 
promised  to  make  some  provision  for  the  plaintiff's  benefit. 
In  the  case  under  consideration,  there  is  no  direct  evidence 
that  the  wife  knew  of  the  fraud  which  her  husband  had 
committed — nor  do  I  suppose  that  this  knowledge  on  her 
part  is  essential  to  sustain  this  action. 

Our  legislature  has  seen  fit  to  go  very  far  in  severing 
the  husband  and  wife  as  they  were  once  supposed  to  be 
joined,  but  I  hardly  think  that  in  equity  it  can  be  supposed 
that  a  woman  is  entirely  ignorant  of  the  fact  that  her  hus- 
band is  insolvent,  or  is  only  earning  four  or  five  dollars  a 
week.  It  is  hardly  to  be  expected  that  a  woman  of  ordi- 
nary sense  would  suppose  that  business  men  would  trust  her 
husband,  under  those  circumstances,  for  several  hundred  dollars 
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worth  of  materials,  except  upon  some  statements  regarding 
his  responsibility.  Husband  and  wife  living  under  the  same 
roof  and  in  full  accord,  must  be  supposed  to  know  of  each 
other's  circumstances  and  pecuniary  ability,  and  I  think  that 
in  this  case  it  is  not  straining  too  much  to  suppose  and  in- 
fer from  all  the  circumstances,  that  Mrs.  Lewis  knew  that 
her  husband  had  obtained  these  goods  upon  the  credit  of 
the  real  property  which  was  hers.  Assuming  this  fact,  we 
then  have  her  consenting  to  the  materials  being  used  upon 
her  house  and  her  estate  increased  in  value  by  the  plaintiffs' 
means,  and  that  she  failed  to  repudiate  or  disclose*to  the 
plaintiffs  the  truth  of  the  case. 

I  say  further,  that  this  is  not  an  unfair  inference,  for  if 
we  go  so  far  as  to  sever  the  husband  and  wife  entirely  in 
this  transaction,  and  to  regard  Mr.  and  Mrs.  Lewis  as  two 
ordinary  persons,  bearing  no  other  relation  to  each  other 
than  that  of  two  individuals,  then  the  male  defendant  must 
be  looked  upon  as  the  agent  of  the  female.  And  though 
the  purchase  was  made  without  authority,  yet  the  female 
has  by  her  acquiescence  sanctioned  the  transaction  and 
adopted  the  act  of  her  agent.  If  otherwise,  it  was  her  du- 
ty to  inquire  of  whom  and  in  what  manner  the  purchase 
was  made,  and  if  she  disapproved,  to  so  inform  the  plain- 
tiffs, and  put  them  on  their  guard. 

I  do  not  consider  it  essential  to  the  maintenance  of  this 
action,  that  the  wife  should  have  authorized  the  misrepre- 
sentations of  the  husband.  The  foundation  of  the  action 
is  its  equity,  and  it  proceeds  upon  the  ground  that  the  plain- 
tiffs' materials  have  gone  into  the  repair  of  the  defendant, 
Mary's  house,  with  her  consent,  and  after  the  false  repre- 
sentations of  ownership  made  by  her  husband.  At  law,  the 
action  could  not  be  maintained,  but  the  court  in  equity 
seeks  to  redress  injuries  which  are  remediless  at  law,  it  be- 
ing a  part  of  their  duty  to  prevent  acknowledged  wrongs 
and  to  protect  acknowledged  rights  (Colvin  agt.  Currier,  22 
Barb.,  371),  and  as  the  plaintiffs  in  this  case  are  remediless, 
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except  through  the  equity  powers  of  the  court,  I  think  they 
ought  to  recover. 

GEORGE  W.  COTHRAN,  for  appellants,  defendants. 
M.  A.  WHITNEY,  for  respondents,  plaintiffs. 

» 

By  the  court,  LAMONT,  J. :  The  defendants  are  nusband 
and  wife.  The  action  is  brought  to  charge  upon  the  sepa- 
rate estate  of  the  wife,  the  amount  of  a  bill  of  goods  bought 
by  the  defendant,  John  Lewis,  of  the  plaintiffs. 

So  far  as  the  wife,  Mary  J.  Lewis  is  concerned,  the  facts 
found  by  the  referee  to  whom  this  action  was  referred  are 
as  follows :  She  owned  a  house  and  lot  at  Bowmarisville, 
Erie  county,  in  which  she  and  her  husband  resided.  Her 
husband  repaired  the  roof  of  her  dwelling,  situated  on  this 
lot,  in  1866,  and  she  knew  he  was  making  such  repairs  and 
using  materials  for  the  purpose. 

The  wife  did  not  know  the  plaintiffs,  and  never  author- 
ized her  husband  to  purchase  the  materials,  nor  did  she  know 
where  he  obtained  them,  nor  in  wrhat  manner  they  were  ob- 
tained by  him. 

On  these  bare  facts  the  referee  decided  that  the  wife's  sep- 
arate estate  was  chargeable  with  the  plaintiffs'  demand 
against  the  husband  for  the  materials  used. 

There  is  no  head  of  equitable  jurisprudence  which  can 
be  invoked  to  sustain  this  judgment. 

The  fact  found  by  the  referee  that  the  husband  had  been 
guilty  of  swindling  the  plaintiffs  in  the  purchase  of  these 
materials,  by  falsely  representing  that  he  owned  the  house 
and  lot,  and  gave  the  plaintiffs  his  note  for  the  bill,  which 
they  were  unable  by  a  judgment,  execution,  and  supple- 
mentary proceedings  thereon  to  collect  of  him,  does  not  al- 
ter the  position  of  the  wife,  who  knew  nothing  of  these  cir- 
cumstances, and  never  sanctioned  them,  nor  promised  to  pay 
the  debt. 
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The  wife's  separate  estate  cannot  be  charged  with  a  debt 
fraudulently  contracted,  without  her  privity,  sanction  or 
adoption,  whether  such  fraud  be  committed  by  her  husband 
or  any  other  of  her  relations. 

Of  her  separate  estate,  she  is  the  absolute  owner,  and  has 
the  sole  disposition,  exclusive  of  her  husband  :  Her  prop- 
erty is  not  liable  for  his  debts,  much  less  for  his  torts. 

The  wife  was  ignorant  of  her  husband's  transactions  in 
this  matter,  and  he  was  not  her  authorized  agent.  Whether 
he  had  paid  for  these  materials  or  not,  whether  he  was  solv- 
ent or  a  bankrupt,  where  or  how  he  had  obtained  them,  she 
had  no  information,  and  was  under  no  responsibility. 

The  case  of  Mattice  agt.  Little  (24  Hoiv.  Pr.,  264),  upon, 
which  the  referee  relied  in  deciding  this  case,  is  not  an  au- 
thority for  his  judgment.  In  that  case  the  court  put  their 
decision  on  the  express  ground  that  the  lumber  used  in  im- 
proving the  wifes  separate  estate,  was  originally  procured 
by  the  fraud  of  the  husband,  who  represented  himself  the 
owner,  with  the  intent  of  the  wife  at  the  time  of  its  pur- 
chase, that  it  should  be  so  used,  that  she  was  aware,  thf.t  the 
plaintiff  sold  the  lumber  in  the  belief  that  the  husband 
owned  the  house,  and  that  she  promised  to  pay  for  it. 

The  wife  there,  was  held  privy  to  the  whole  transaction, 
of  the  fraudulent  contracting  of  the  debt  from  the  start,  and 
knew  and  intended  that  the  lumber  should  be  thus  obtained 
for  the  express  purpose  of  improving  her  estate,  and  adopted 
the  transaction  in  all  its  length  and  breadth,  and  promised  to 
make  compensation. 

This  case  is  entirely  barren  of  these  controlling  circum- 
stances, and  the  judgment  must  be  reversed,  and  a  ne*»  trial 
ordered,  with  costs  to  abide  the  event. 
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SUPREME  COURT. 

MARY  ATWATER,  respondent,  agt.  JOHN  G.  ATWATER, 
appellant. 


Where  a  plaintiff  brings  an  action  against  her  husband,  and  in  her  complaint  seta 
forth  facts  and  circumstances  showing  her  right  to  a  judgment  for  separation,  ou 
each  of  the  three  grounds  or  causes  specified  in  the  Revised  Statutes: 

1st.  The  cruel  and  inhuman  treatment  by  the  husband  of  his  wife; 

2nd.  Such  conduct  on  the  part  of  the  husband  towards  his  wife,  as  may  render  it  un- 
safe and  improper  to  cohabit  with  him ;  and, 

3d.  The  abandonment  of  the  wife  by  the  husband,  and  his  refusal  or  neglect  to  pro- 
vide for  her, 

The  court  has  no  authority  to  make  an  order  or  judgment  for  the  sitpporl  and  main- 
tenance of  the  wife  by  her  husband,  where  she  fails  to  establish  either  of  the 
grounds  or  causes  required  by  the  statute  to  authorise  judgment  for  separation 
from  bed  and  board. 

The  statute  does  not  authorize  a  complaint  to  be  filed  by  a  wife,  for  a  support  and 
maintenance  by  her  husband  as  a  distinct,  substantive  relief. 


Brooklyn  General  Term,  December,  1868. 
Before  LOTT,  P.  J.,  GILBERT,    BARNARD,    and  TAPPEN, 
Justices. 

Tins  action  was  brought  to  obtain  a  judgment  of  limi- 
ited  divorce.  It  was  refered  to  D.  P.  BARNARD,  Esq.,  sole 
referee,  to  hear  and  determine  the  issues  and  to  report 
thereon. 

The  amended  complaint  alleges  acts  by  the  defendant 
constituting  cruel  and  inhuman  treatment  of  the  plaintiff, 
also  such  as  render  it  unsafe  and  improper  for  her  to  cohabit 
with  him,  and  also  abandonment  and  refusal  to  support 
her,  as  the  three  grounds  on  which  such  a  judgment  was 
asked. 

The  answer  thereto  denies  such  acts  constituting  each  of 
these  allegations,  and  alleges  misconduct  on  the  part  of 
plaintiff. 
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Thus  the  issues  referred  to  the  referee  to  be  tried  were 
made,  and  such  they  were.  He  has  tried  the  issues  under 
the  order  of  reference,  and  has  made  his  report.  By  it  it 
will  appear  that  the  referee  has  found  every  issue  of  fact 
made  by  the  pleadings,  and  upon  which  the  statute  allows 
a  decree  of  limited  divorce  (see  3  R.  S.  237  5th  Ed.)  in  favor 
of  the  defendant,  and  has  found  as  conclusion  of  law,  that 
the  plaintiff  is  not  entitled  to  the  judgment  prayed  for. 

The  referee  has  found  certain  other  facts,  to  wit,  that  the 
age  of  the  plaintiff  is  sixty-seven  years,  that  the  age  of  the 
defendant  if  fifty-eight  years,  that  at  the  time  of  the  com- 
mencement of  this  action,  the  defendant  was  the  owner  of 
property  of  the  value  of  $20,000  and  upwards,  that  from 
about  the  year  1858,  the  plaintiff  and  defendant  ceased  to 
cohabit  together,  although  they  resided  or  boarded  in  the  same 
house,  for  several  years  thereafter;  that  they  both  entertain 
towards  the  other  (each  other)  bitter  and  hostile  feelings, 
and  their  residing  in  the  same  house  would  be  the  cause 
of  unhappiness  on  the  part  of  both,  and  that  the  defeud- 
ant  has  refused  and  neglected  to  provide  for  the  plaintiff; 
upon  which  the  referee  finds,  as  one  of  his  conclusions  of 
law  tl  that  this  is  a  suitable  and  proper  case  for  the  sup- 
port and  maintenance  of  the  plaintiff  by  the  defendant," 
and  thereupon  directs  "judgment  to  be  entered  that  the  de- 
fendant be  ordered  to  pay  the  plaintiff  fifty  dollars  per  month 
for  the  support  and  maintenance  of  the  plaintiff,  to  com- 
mence with  the  time  of  the  commencement  of  this  action, 
less  any  amount  which  defendant  has  paid  plaintiff  for  ali- 
mony pursuant  to  any  order  of  the  court,  and  that  the  de- 
"  ndant  pay  to  the  plaintiff  her  costs  and  disbursements  in 
as  action."  And  thereupon,  on  November  12th,  1868,  the 
'laintift  entered  judgment,  adjudging  that  the  plaintiff  re- 
•over  of  defendant  $1,760  (being  the  amount  of  the  fifty 
dollars  per  month  from  the  commencement  of  the  action,  to 
October  29;  1868,  less  alimony  paid  during  the  progress  of 
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the  action)  and  her  costs,  together  amountingto  $2,212  66,  and 
also  that  defendant  pay  plaintiff  $50  per  month,  monthly,  from 
October,  29, 1868,  until  the  further  order  of  this  court. 
From  this  judgment  the  defendant  now  appeals. 

BRITTON  &  ELY,  for  appellant,  defendant. 

The  judgment  is  erroneous  in  the  particulars  specified  in 
the  exceptions  taken  herein. 

I.  Divorces,  absolute  and  limited  are  granted  exclusively 
by  authority  of  the  statute.     There  never  was  any  inherent 
jurisdiction  in  the  court  of  chancery  to  grant  divorces,  and 
there  is  none  now  in  the  Supreme  Court.     In  England  it  be- 
longed exclusively  to  the  Ecclesiastical  courts  and  to  Par- 
liament, and  no  court  in  England,  not  even  the  Ecclesiasti- 
cal, had  any  original  jurisdiction  to  give  a  wife  a  separate 
maintenance. 

The  granting  of  a  separate  maintenance  was  always  inci- 
dental to  affirmative  relief  of  some  other  kind.  (Ball  agt. 
Montgomery r,  2  Vesey,  19-ij  Bishop  on  Marriage  and  Divorce, 
§  561.) 

II.  The   Revised   Statutes  do  not  authorise  any  decree 
for  plaintiff,  except  upon  one  of  the  statutory  facts  found. 

The  Revised  Statutes  provide  that  separation  from  bed 
and  board  (or  judicial  separation  as  denominated  in  the 
English  statutes),  either  forever  or  for  limited  time,  may  be 
decreed  for  the  following  causes : 

1.  For  cruel  and  inhuman  treatment  by  the  husband  of 
his  wife. 

,  2.  Such  conduct  on  the  part  of  the  husband  towards  his 
wife,  as  may  render  it  unsafe  and  improper  lor  her  to  co- 
habit with  him. 

3.  The  abandonment  of  the  wife  by  the  husband  and  his 
refusal  or  neglect  to  provide  ibr  her.  (See  2  Van  Sant.  Eq. 
Pr.  263 ;  Ahrenfclt  agt.  Ahrenfelt,  Ho/man  Cli.  E.  47.) 

These  three  issues  were  made  by  the  pleadings,  and  are 
VOL.  XXXYL  28 
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found  against  the  plaintiff.  In  accordance  therewith,  no 
decree  under  the  statute  for  separation  could  be  made. 
But,  contemplating  that  there  might  be  cases  where,  not- 
withstanding one  or  more  of  these  facts  were  found,  yet  that 
a  court  of  equity  might  not  deem  it  best  to  order  a  separa- 
tion, but  only  provide  for  a  maintenance ;  it  was  further  pro- 
vided that  in  such  a  case,  to  wit :  Where  one  of  these  facts 
were  found,  and  yet  a  decree  for  separation  from  bed  and 
board  be  not  made,  the  court  may  make  such  order  or  de- 
cree for  the  support  of  the  wife  by  the  husband,  or  out  of 
his  property,  as  the  nature  of  the  case  renders  suitable  or 
proper.  In  other  words,  the  fact  or  facts  provided  by  the 
statute,  being  found  to  exist,  separation  may  be  decreed  with 
support,  or  support  without  a  decree  for  separation.  Guilt 
being  found,  the  the  punishment  may  be  in  the  alternative. 
This  is  rendered  clear  by  a  reference  to  2  Revised  Laws, 
p,  200,  §11,  from  which  the  enactment  in  3  Revised  Stat- 
utes, p.  23S,  §  68,  5th  ed.  was  taken,  where  the  same  statute 
as  originally  ^enacted  appears,  and  wherein  the  four  sec- 
tions, 64,  66,  67,  68,  in  the  Revised  Statutes,  are  in  sub- 
stance contained  in  one,  and  whereby  it  appears  that  either 
form  of  decree  is  to  be  made  only  on  one  of  the  statutory 
facts  being  found. 

The  annotations  upon  the  margin  of  the  Revised  Laws 
so  far  as  they  are  authority,  render  this  construction  of  the 
statute  unquestionable.  (See  also  Turrell  agt.  Turrell,  2  Jolm. 
Uh.  E.  391 ;  Perry  agt.  Perry,  2  Barb.,  Ch.  311 ;  Van  Vcgh- 
tcn  agt.  Van  Vcglden,  4  Jolm.,  Ch.  501 ;  Perry  agt.  Perry, 
2  Paige,  506  j  Palmer  agt.  Palmer,  1  Id.  276.) 

The  case  of  P.  agt.  P.  (24  How.  Pr.  197),  if  held  to  be 
adverse  to  the  above,  cannot  be  sustained,  the  point  herein 
raised  was  evidently  not  raised  in  that  case. 

III.  If  otherwise,  then  no  such  judgment  as  this  can  be 
sustained. 

If  any  such  decree  can  be  made  irrespective  of  the  facts 
specified  in  the  Revised  Statutes,  then  such  decree  is  to  be 
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made  only  upon  the  theory  that  the  wife,  continuing  to  re- 
side with  the  husband,  is  entitled  to  a  certain  specific  sum 
for  her  present  and  future  support,  which  the  court  orders 
to  be  furnished  her  for  that  purpose.  This  judgment  is 
based  upon  no  such  theory.  The  referee  finds  as  one  of  the 
facts  upon  which  he  bases  his  decree,  that  "their  residing 
in  the  same  house  would  be  the  source  of  unhappiness  to 
both." 

On  this  fact,  chiefly,  he  ordered  a  judgment  for  $1,760, 
and  her  costs,  and  $50  per  month. 

Clearly  this  $1,700  was  not  required  upon  any  fact  found 
by  the  referee,  for  her  present  or  future  support.  It  is  clear 
that  the  report  and  judgment  contemplate  the  payment  of 
such  a  sum,  and  in  such  a  manner  as  will  enable  the  wife 
to  support  herself  separately  from  him. 

Under  this  decree,  if  it  can  be  sustained  under  the  statute, 
the  wife  must  still  live  with  the  husband,  and  there  would  be 
nothing  to  prevent  an  action  by  him  against  her,  for  aban- 
donment, if  she  refused  so  to  do.  Then,  certainly,  she  does 
not  require  $1,700  to  be  paid  her  at  once  for  her  immediate 
expenses. 

Besides,  there  can  be  no  judgment  for  the  recovery  of 
money  to  be  collected  by  execution,  as  in  this  case,  by  a 
wife  against  her  husband,  against  whom  no  decree  of  sep- 
aration has  been  made.  The  condition  of  domestic  felicity 
which  contemplates  the  sheriff  entering  the  house  of  a  man 
to  levy  on  his  furniture,  &c.,  to  collect  a  debt  to  be  paid 
over  by  the  sheriff  to  his  wife  then  living  with  him,  is  one 
not  particularly  enviable,  nor  one  which  the  courts,  or  law, 
wTould  be  likely  to  sanction  under  our  present  social  con- 
dition. 

IV.  Whatever  construction  may  be  placed  upon  this  stat- 
ute, it  is  obvious  that  this  judgment  is  based  upon  a  theory 
of  the  law  which  cannot  he  sustained,  and  should  be  re- 
versed, and  judgment  should  he  ordered  for  defendant.  (See 
Edmonston  agt.  McLoud,  1 G  N.  Y.  R.,  543. 
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E.  L.  SANDERSON,  for  respondent,  plaintiff. 

1.  The  causes  for  which  separation  may  be  decreed  are 
specified  in  §64  (§  51),  part  2,  chap.  8,  art.  4,  2  R.  S. ;  or  5th 
ed.  R.  S.,  p.  237  and  238,  §  65. 

2.  Section  68  (55)  allows  the  court  (although  a  decree  for 
separation    be   not   made)  to  make  such  order  or  decree  for 
the  support  and  maintenance  of  the  wife,  &c.,  (l  as  the  na- 
ture of  the  case  renders  suitable  and  proper" 

3.  It  is  claimed  by  the  appellant  that  this  power  of  the  court 
cannot  be  invoked  at  all,  unless  the  respondent  has  estab- 
lished facts,  which  entitle  her  to  a  decree  of  separation  under 
%  64. 

4.  But  the  respondent,  in  reply,    insists  that  if  she  had 
shown  herself  entitled  to  a  decree  of  separation  under  §,  64, 
that  the  court  would  be  bound  to  make  sucli  decree. 

5.  But  not  having  established  such  facts,  the  court  may, 
nevertheless  make,  under  §  68,  such  order  or  decree  for  her 
support  "  as    the   nature  of  the   case   renders  suitable  and 
proper."     (2  John.,  ch.  391;  24  How.,  197;    1  John.,  oh. 
10S— 10.) 

6.  It  is   submitted   that   the    decree    made    is    suitable 
and  proper,  and  the  only  question  is  one  of  power  in  the 
court. 

7.  The  action  is  brought  for  relief.     An  answer  has  been 
put  in.     The  court  may  grant  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue" 
(Code,  %  275.) 

8.  That  the  complaint  alleges  all  that  is  necessary  to  sup- 
port the  facts  found  by  the  referee,  in  her  favor,  viz.,  tlie  age 
of  plaintiff;    neglect,  and  refusal  to  provide  for   her,  &c.; 
value  of  defendant's  property ;  that  they  have  not  cohabited 
together  is  very  clear;  and  that  the  finding  of  the  fact  "that 
they  entertained  towards  each  other  hostile  and  bitter  feel- 
ings," Ac.,  is  within  "  the  case  "  &c.,  is  also  very  clear,  from 
a  moments'  perusal  of  the  pleadings. 
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9.  Justice  JOHNSON,  (in  2  Kernan  12 2f.  Y.,p.  341)  in  speak- 
ing of  the  Code,  §  275,  says :     "  The  case  made  by  the  com- 
plaint, and  the  limits  of  the  issue,  alone  determine  the  extent 
of  the  power  of  the   court."     u  These   expressions  of  the 
statute  include  the  statement  of  the  right  of  the  plaintiffs  and 
its   infringement   by  the   defendants."     "  These   constitute 
the  case" 

10.  Again,  the  same  justice,  in  the  case  of  Follctt  agt.  The 
People,  (2  Kernan,  p.  268),  says  :    "The  question  in  an  ac- 
tion is  not  whether  the  plaintiff  has  a  legal  right,  or  an  equi- 
table  right,  or  the  defendant  a  legal  or  equitable  defence 
against  the  plaintiff's  claims ;  but  whether,  according  to  the 
whole  law  of  the  land,  applicable   to  the   case,  the  plaintiff 
makes  out  the  right  which  he  seeks  to  establish  ;  or  the  de- 
fendant shows  that  the  plaintiff  ought  not  to  have  the  re- 
•lief  sougt  for." 

11.  But   the   referee  has  the  same  (jurisdiction  over  the 
case,  "as  any  judge  at  special  term." — (Code,  212 ;  13  How. 
363,  4  and  5.) 

12.  The  relief  given  by  the  decree  was  prayed  for  in  the 
complaint,  and   the  facts   entitling  her  to  such  relief  were 
stated  therein  ;  she  would  therefore  be  entitled  to  the  relief 
she  gets  by  the  decree,  even  had  the  defendant  failed  to  an- 
swer.    (Code,  §  275,  Van  Santooord's,  Eq.  P.,  2  vol.,  p.  269 
and  note.) 

13.  In  the  present  case  the  only  exceptions  taken  are  after 
judgment  to  the  conclusions  of  law   found    by  the    ref- 
eree.    The  facts  found  stand  admitted  upon  the  record,  and 
they  will  be  presumed  to  be  embraced  within  the  case  made 
by  the  complaint  ,  and  within  the  issues. 

14.  The  only  question  for  review  then,  upon  this  appeal 
is,  whether  the  facts  found  support  the  conclusions  of  law. 
(<7orfc§2GS  §  348;  7,  How.  9 ;  12  How.  481  ;  11,  How.  412.) 

15.  It  is  therefore  respectfully  submitted,  that  the  referee 
had  the  power  to  find  the  facts  and  the  conclusions  of  law 
as  he  has  done  ;  that  the  conclusions  of  law  are  supported 
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by  the  findings  of  fact ;  that,  "  according  to  the  whole  law 
of  the  land  applicable  to  the  case,"  the  plaintiff  has  clearly 
established  her  right  to  the  decree  which  she  has  obtained, 
and  that  the  decree  or  judgment  ought  not  to  be  denied. 
(Burr  agt.  Burr  10  Paige,  20^) 

By  the  court  LOTT,  P.  J.  The  Revised  Statutes  provide 
that  a  separation  from  bed  and  board  forever  or  for  a  limited 
time  may  be  decreed  on  the  complaint  of  a  married  woman, 
subject  to  certain  qualifications  not  necessary  to  be  here 
stated,  for  the  following  causes: 

1st,  The  cruel  and  inhuman  treatment  by  the  husband 
of  his  wife. 

2nd.  Such  conduct  on  the  part  of  the  husband  towards 
his  wife,  as  may  render  it  unsafe  and  improper  for  her  to 
cohabit  with  him. 

3d.  The  abandonment  of  the  wife  by  the  husband,  and  his 
refusal  or  neglect  to  provide  for  her.  (2  E.  S.,  p.  146  &c.,  § 
50  and  51.) 

The  complaint  u  shall  specify  particularly  the  nature 
and  circumstances  of  the  complainant  on  which  she  relies  and 
shall  set  forth  times  and  places  with  reasonable  certainty." 
and  "the  defendant  may  be  permitted  to  prove  in  his  jus- 
tification the  ill  conduct  of  the  complainant  and  on  estab- 
lishing such  defense  to  the  satisfaction  of  the  court,  her 
bill  (complaint)  shall  be  dismissed." 

It  is,  then,  after  providing  that  "  upon  decreeing  a  sepa- 
tion,  the  court  may  make  such  further  decree  as  the  nature 
and  circumstances  of  the  case  may  require  and  may  make 
such  order  and  decree  for  the  suitable  support  and  mainten- 
ance of  the  wife  and  her  children,  or  any  of  them  by  the 
husband,  or  out  of  his  property,  as  may  appear  just  and 
proper  (§.  54).  It  further  provides  that  "  although  a  de- 
cree for  separation  from  bed  and  board  be  not  made,  the 
court  may  make  such  order  or  decree  for  the  support  and 
maintenance  of  the  wife  and  her  children  or  any  of  them  by 
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the  husband,  or  out  of  his  property  as  the  nature  of  the 
case  render  suitable  and  proper,"  (^  55). 

The  complaint  in  this  case  sets  forth  facts  and  circum- 
stances showing  her  right  to  a  judgment  for  separation  on 
each  of  the  three  grounds  or  causes  above  specified,  and  the 
defendant  by  his  answer  in  addition  to  the  denial,  or  expla- 
nation of  the  material  facts  stated  by  her,  sets  up  in  justi- 
fication of  his  acts,  ill  conduct  on  her  part. 

The  issues  raised  by  the  pleadings  were  referred  to  a  referee 
to  hear  and  determine,  and  he,  by  his  decision  has  found : 
1st,  that  there  has  been  no  cruel  or  inhuman  treatment 
by  the  defendant  of  the  plaintiff,  as  charged  in  the  complaint ;" 
2.d,  "  that  there  has  not  been  such  conduct  on  the  part  of 
the  defendant  towards  the  plaintiff,  as  may  render  it  unsafe 
or  improper,  for  her  to  cohabit  with  him ; "  3d,  "  that  the 
defendant  has  not  abandoned  the  plaintiff  as  charged  in  the 
complaint ;"  4th,  tl  that  -the  defendant  has  refused  and  neg- 
lected to  provide  for  the  plaintiff,  as  charged  in  the  com- 
plaint;" and,  5th,  "that  the  plaintiff  has  not  been  guilty 
of  ill  conduct  as  charged  in  the  answer."  He  then,  after 
stating  the  ages  of  the  parties,  and  the  value  of  the  prop- 
erty owned  by  the  defendant  at  the  time  of  the  commence- 
ment of  this  action,  to  have  been  twenty  thousand  dollars,  and 
upwards,  finds  in  addition  :  u  that  from  about  the  year  1858, 
the  plaintiff"  and  defendant  ceased  to  cohabit  with  each 
other,  although  they  resided  or  boarded  in  the  same  house 
for  several  years  thereafter ;  that  they  both  entertain  to- 
wards the  other  bitter  and  hostile  feelings,  and  their  resid- 
ing in  the  same  house  would  be  the  cause  of  unhappiness 
on  the  part  of  both." 

Upon  these  facts  so  found  by  him,  he  finds  and  decides 
as  conclusions  of  law :  1st,  "  that  the  plaintiff  is  not  entitled 
to  a  judgment  or  decree  for  separation  from  bed  and  board 
from  the  defendant ;  "  2cl,  that  this  is  a  suitable  case  for  a 
judgment  or  decree  for  the  support  and  maintenance  of  the 
plaintiff  by  the  defendant ;"  3d,  "that  judgment  be  entered 
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ordering  the  defendant  to  pay  the  plaintiff  fifty  dollars  a 
month  for  such  support  and  maitenance,  until  the  further 
order  of  this  court,  to  commence  with  the  time  of  the  com- 
mencement of  this  action,  after  deducting  the  monies  paid 
by  him  as  alimony,  under  fc^mer  orders  of  the  court ;"  and 
4th,  ''that  the  defendant  pay  to  the  plaintiff  her  costs  and 
disbursements  in  this  action. 

Thereupon  judgment  was  entered,  ordering  the  pay- 
ment by  defendant  to  the  plaintiff  of  the  sums  directed  to 
be  paid  by  that  decision  for  her  support  and  maintenance, 
and  for  her  costs  and  disbursements  in  this  action. 

The  defendant  has  excepted  to  so  much  of  the  findings 
of  the  referee  as  finds  "  that  this  is  a  suitable  and  proper 
case  for  a  judgment  or  decree  for  the  support  and  mainten- 
ance of  the  plaintiff  by  the  defendant ;"  and  also  to  his  con- 
clusion and  direction  that  judgment  be  entered  ordering 
payments  to  be  made  by  him  for  the  plaintiff's  support  and 
maintenance,  and  her  costs  and  disbursements  in  the  action 
in  accordance  with  the  said  decision. 

The  exceptions  present  the  question,  whether  it  was 
competent  for  the  referee,  or  the  court  under  §  55,  above 
quoted,  to  make  an  order  or  judgment  for  the  support  and 
maintenance  of  the  plaintiff  by  her  husband,  when  she  failed 
to  establish  either  of  the  grounds  or  causes  required  by  the 
statute  to  authorize  a  judgment  for  separation  from  bed 
and  board  ;  and  after  a  careful  examination  and  consideration 
of  the  matter,  I  have  come  to  the  conclusion  that  it  is 
not. 

This  court  has  no  authority  to  decree  such  a  separation 
or  to  direct  such  support  and  maintenance  except  that  spe- 
cifically conferred  by  the  provisions  of  law  above  set  forth. 

They  do  not  authorize  a  bill  or  complaint  to  be  filed  by  a 
wife  for  a  support  and  maintenance  by  her  husband,  as  a  dis- 
tinct substantive  relief. 

That  relief  can  only  be  granted  when  a  separation  is 
asked,  and  the  statute  in  terms,  states  three  causes  only  for 
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which  such  separation  maybe  adjudged,  and  it  makes  it  nec- 
essary for  the  plaintiff,  in  her  complaint  to  specify,  particu- 
larly, the  nature  and  circumstances  on  which  she  relies  to 
establish  the  cause  or  causes  on  which  her  claim  is  founded. 

In  this  case  the  plaintiff  <ji  as  alleged  facts  bringing  her 
case  within  each  of  these  three  causes,  and  the  referee  has 
found  that  she  has  entirely  failed  to  establish  the  first  and 
second,  and  as  to  the  third,  he  finds  that  there  has  been  no 
abandonment  of  the  plaintiff  by  the  defendant,  but  that  he 
had  refused  and  neglected  to  provide  for  her.  Such  aban- 
donment and  refusal  or  neglect  are  both  necessary  to  justify 
a  judgment  for  a  separation,  and  it  was  properly  decided 
that  the  plaintiff  was  not  entitled  to  such  relief. 

Assuming  that  conclusion  to  be  correct  it  appears  to  me  that 
if  such  facts  and  circumstances  only  had  been  alleged  in  the 
complaint  as  show  a  refusal  or  neglect  by  the  defendant, 
to  provide  for  the  plaintiff,  but  not  sufficient  to  establish 
an  abandonment,  they  would  not  have  constituted  a  cause 
of  action,  and  the  complaint  would  have  been  dismissed  on 
demurer  thereto,  upon  that  ground. 

The  effect  of  the  referee's  decision  is,  however,  to  give  the 
plaintiff  relief,  after  a  trial  upon  such  facts  alone.  A  con- 
struction of  the  statute  that  leads  to  such  a  result,  cannot 
be  proper.  We  are  to 'construe  all  of  its  provisions,  in  con- 
nection, and  on  the  application  of  that  rnle,  §  55  supra,  can 
have  full  effect,  when  it  shall  appear  that  one  or  more  of 
the  causes  of  separation  has  been  proven,  but  that  from  the 
fact  of  condonation  or  other  matter  of  defense,  it  would  be 
improper  for  the  court  to  decree  or  adjudge  her  such  relief, 
and  yet  a  judgment  for  support  and  maintenance  might,  in 
view  of  all  the  facts  proven,  be  equitable  and  proper. 

The  case  of  P.  agt.  P.  (24  How.  N.  Y.  Pr.  R.,  p.  197,)  ap- 
pears to  have  been  decided  on  that  principle,  or  at  least  is 
consistent  with  it.  That  was  an  action  for  limited  divorce, 
and  the  learned  justice,  in  his  opinion,  states  that  "  the 
charge  of  cruel  treatment  and  on  which  this  action,  brought 
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for  a  separation  was  predicated,  was  fully  made  out  by  proof 
on  the  trial  of  the  cause,"  and  then,  after  saying  that  the  de- 
fense of  recrimination  was  not  established,  he  ad^s :  "  the 
defense  of  condonation,  I  am  inclined  to  think  was  made 
out ; "  and  he  states  his  reasons  for  that  conclusion.  He  also, 
after  referring  to  the  history  of  the  parties,  remarks  that, 
"  as  a  man  of  wealth,  and  having  reference  to  his  habits  and 
those  of  his  wife,  it  may  be  added,  a  man  of  great  wealth, 
he  has  rot  provided  a  suitable  and  proper  maintenance  of 
the  wife  and  her  children."  This  statement  shows  that  the 
plaintiff,  but  for  her  condonation  of  the  cause  of  action, 
would  have  been  entitled  to  a  judgment  of  separation,  and 
that  failing  in  obtaining  that  relief,  her  husband's  former 
neglect  to  provide  for  her  properly,  in  connection  with  the 
cruel  treatment,  of  which  he  was  found  guilty,  made  it  a 
proper  case  for  the  court  to  decree  a  reasonable  provision  for 
her  future  support  and  maintenance. 

So,  too,  if  the  55th  section  read  in  immediate  connection 
with  the  51st,  setting  forth  the  three  causes  of  separation, 
they  may  be  construed  as  authorizing,  in  case  any  of  these 
be  established,  either  a  judgment  for  separation  with  a  suit- 
able support  and  maintenance,  or  for  such  support  and  main- 
tenance alone,  or,  as  briefly  and  well  expressed  by  the  de- 
fendant's counsel,  in  his  points,  uthe  fact  or  facts  provided 
by  the  statutes  being  found  to  exist,  separation  may  be  de- 
creed, with  support,  or  a  support  without  a  decree  of  sep- 
aration." 

The  three  grounds  for  separation  above  specified,  were 
substantially  contained  and  provided  for  by  the  Revised 
Laws,  of  1813  (vol  2,  p.  200  §  11),  and  upon  either  of 
them  appearing  to  the  court,  a  decree  for  a  separation  or  for 
a  suitable  support  and  maintenance  might  be  made.  The 
subdivision  of  the  matters  contained  in  that  section  by  the 
Revised  Statutes  into  several  sections  does  not  require  a 
different  construction  to  be  given  to  the  whole  statute  as  an 
entirety. 
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The  case  of  Turrell  agt.  Turrctt,  (2  John.  Ch.  Rep.  p.  391,) 
cited  and  relied  on  by  the  plaintiff's  counsel  to  support  the 
present  judgment  was  under  the  statute  of  1813,  and  the 
chancellor,  in  making  his  decree  that  a  legacy  given  to  the 
plaintiff  by  her  father's  will,  should  be  appropriated  to  her 
separate  maintenance  and  support,  evidently  considered  it  . 
to  be  necessary  to  entitle  her  to  the  relief  so  given,  that  the 
acts  alleged  as  a  sufficient  ground  for  separation  in  her  bill 
of  complaint,  should  be  established.  He  says,  in  his  opin- 
ion, after  referring  to  the  acts  of  ill  usage,  by  the  defendant 
of  his  wife,  and  his  neglect  to  provide  for  her,  u  the  statute 
declares  that  if  it  shall  appear  to  the  court  that  such  a  charge 
as  that  contained  in  the  bill,  is  true,  it  shall  be  lawful,  whether 
the  court  shall  decree  a  separation  from  bed  and  board  or  not, 
to  make 'such  order  and  decree  for  the  suitable  support  and 
mai  ntenance  of  the  wife  and  her  children,  or  any  of  them  by  the 
husband,  or  out  of  his  property,  as  the  nature  of  the  case  and 
the  circumstances  of  the  parties  may  render  suitable  and  pro- 
per." He  then  adds  "  under  the  circumstances  of  this  case, 
I  deem  it  just  and  proper,  that  the  legacy  given  to  the  wife 
by  her  father  should  be  appropriated  for  her  separate  main- 
tenance and  support." 

I  will  add  in  this  connection,  that  the  justice  making  the 
decision  in  the  case  of  P.  agt.  P.,  supra  appears  by  the 
tenor  of  his  remarks  to  have  been  of  the  opinion  that 
even  if  acts  involving  ill  usage  are  established  so  as  to 
justify  a  separation,  yet  such  a  judgment  can  be  refused 
when  the  court  is  satisfied  that  there  is  not  any  danger  there- 
of in  the  future,  but  that  it  might  nevertheless  be  proper  to 
provide  for  a  support  and  maintenance. 

My  conclusion,  therefore,  after  a  careful  consideration  of 
the  question  is,  that  the  judgment  in  favor  of  the  plaintiff 
should  be  reversed,  without  costs  of  the  appeal,  and  that  a 
judgment  should  instead  thereof  be  entered  in  favor  of  the 
defendant,  and  dismissing  the  plaintiff's  complaint  without 
costs. 
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The  dftirion,  of  the  court  in  this  case  U  published  ante  page  365 ;  since  then  we  have 
received,  through  the  politeness  of  Mr.  Townsend,  counsel  for  plaintiff  in  error, 
official  copies  of  the  opinions  of  the  court  delivered  in  the  case,  which  we  publish 
below. 

JOHN  J.  TOWNSEND,  of  Neiv  York,  counsel  for  plaintiff 
in  error. 

L.  L.  LEWIS,  of  Buffalo,  New  York,  counsel  for  defend- 
ant in  error. 

Mr.  Chief  Justice  CHASE  delivered  the  opinion  of  the 
Court. 

THIS  case  comes  before  us  upon  a  writ  of  error  to  the  Su- 
preme Court  of  New  York. 

The  facts  shown  by  the  record  may  be  briefly  stated. 

In  December,  1S51,  one  Christian  Metz,  having  borrowed 
of  Frederick  Bronson,  executor  of  Arthur  Bronson,  fourteen 
hundred  dollars,  executed  his  bond  for  the  repayment  to 
Bronson  of  the  principal  sum  borrowed  on  the  18th  day  of 
January,  1S57,  in  gold  and  silver  coin,  lawful  money  of  the 
United  States,  with  interest,  also  in  coin,  untif  such  repay- 
ment, at  the  yearly  rate  of  seven  per  cent. 

To  secure  these  payments,  according  to  the  bond,  at  such 
place  as  Bronson  might,  appoint,  or,  in  default  of  such  ap- 
pointment, at  the  Merchants'  Bank  of  New  York,  Metz  exe 
cuted  a  mortgage  upon  certain  real  property,  which  was  af 
terwards  conveyed  to  Rodes,  who  assumed  to  pay  the  mort 
gage  debt,  and  did,  in  fact,  pay  the  interest  until  and  inclu 
ding  the  1st  day  of  January,  1SG4. 
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Subsequently,  in  January,  1865,  there  having  been  no  de- 
ir.and  of  payment  nor  any  appointment  of  place  of  pay- 
ment by  Bronson,  Bodes  tendered  to  him  United  States 
notes  to  the  amount  of  fifteen  hundred  and  seven  dollars,  a 
sum  nominally  equal  to  the  principal  and  interest  due  upon 
the  bond  and  mortgage. 

At  that  time  one  dollar  in  coin  was  equivalent  in  market 
value  to  two  dollars  and  a  quarter  in  United  States  notes. 

This  tender  was  refused,  whereupon  Rodes  deposited  the 
United  States  notes  in  the  Merchants'  Bank  to  the  credit  of 
Bronson,  and  filed  his  bill  in  equity  praying  that  the  mort- 
gaged premises  might  be  relieved  from  the  lien  of  the  mort- 
gage, and  that  Bronson  might  be  compelled  to  execute  and 
deliver  to  him  an  ackowledgment  of  the  full  satisfaction  and 
discharge  of  the  mortgage  debt. 

The  bill  was  dismissed  by  the  supreme  court  sitting  in 
Erie  county,  but  on  appeal  to  the  supreme  court  in  general 
term,  the  decree  of  dismissal  was  reversed,  and  a  decree  was 
entered  adjudging  that  the  mortgage  had  been  satisfied  by 
the  tender,  and  directing  Bronson  to  satisfy  the  same  of 
record ;  and  this  decree  was.  affirmed  by  the  court  of  ap- 
peals. 

'    The   question   which   we  have  to  consider,  therefore,  is 
this : 

Was  Bronson  bound  by  law  to  accept  from  Rodes  United 
States  notes,  equal  in  nominal  amount  to  the  sum  due  him, 
as  full  performance  and  satisfaction  of  a  contract  which 
stipulated  for  the  payment  of  that  sum  in  gold  and  silver 
coin,  lawful  money  of  the  United  States? 

It  is  not  pretended  that  any  real  payment  and  satisfac- 
tion of  an  obligation  to  pay  fifteen  hundred  and.  seven  coined 
dollars  can  be  made  by  the  tender  of  paper  money  worth 
in  the  market  only  six  hundred  and  seventy  coined  dollars. 
The  question  is,  does  the  law  compel  the  acceptance  of  such 
a  tender,  for  such  a  debt  ? 
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It  is  the  appropriate  function  of  courts  of  justice  to  en- 
force contracts  according  to  the  lawful  intent  and  under- 
standing of  the  parties. 

"We  must,  therefore,  inquire  what  was  the  intent  and  un- 
derstanding of  Frederick  Bronson  and  Christian  Metz  when 
they  entered  into  the  contract  under  consideration,  in  De- 
cember 1851. 

And  this  inquiry  will  be  assisted  by  reference  to  the  cir- 
cumstances under  which  the  contract  was  made. 

Bronson  was  an  executor,  charged  as  a  trustee  with  the 
administration  of  an  estate.  Metz  was  a  borrower,  from 
the  estate.  It  was  the  clear  duty  of  the  former  to  take  se- 
curity for  the  full  repayment  of  the  money  loaned  to  the 
latter. 

The  currency  of  the  country,  at  that  time,  consisted 
mainly  of  circulating  notes  of  state  banks,  convertible,  un- 
der the  laws  of  the  states,  into  coin  on  demand.  This  con- 
vertiblity,  though  far  from  perfect,  together  with  the  acts  of 
Congress  which  required  the  use  of  coin  lor  all  disburse- 
ments of  the  nationl  government,  insured  the  presence  of 
some  coin  in  general  circulation ;  but  the  business  of  the 
people  was  transacted  almost  entirely  through  the  medium 
of  bank  notes.  The  state  banks  had  recently  emerged  from 
a  condition  of  great  depreciation  and  discredit,  the  effects  of 
which  were  still  widely  felt,  and  a  recurrence  of  a  like  con- 
dition was  not  unreasonably  apprehended  by  many.  This 
apprehension  was,  in  fact,  realised  by  the  general  suspension 
of  coin  payments,  which  took  place  in  1857,  shortly  after 
the  bond  of  Metz  became  due. 

It  is  not  to  be  doubted,  then,  that  it  was  to  guard  against 
the  possibility  of  loss  to  the  estate,  through  an  attempt  to 
force  the  acceptance  of  a  fluctuating  and  perhaps  irredeema- 
ble currency  in  payment,  that  the  express  stipulation  for  pay 
ment  in  gold  and  silver  coin  was  put  into  the  bond.  There 
there  was  no  necessity  in  law  for  such  a  stipulation,  for  at 
that  time  no  money,  except  of  gold  or  silver,  had  been 
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made  a  legal  tender.  The  bond  without  any  stipulation  to 
that  effect  would  have  been  legally  payable  only  in  coin. 
The  terms  of  the  contract  must  have  been  selected,  there- 
fore, to  fix  definitely  the  contract  between  the  parties,  and 
to  guard  against  any  possible  claim  that  payment,  in  the 
ordinary  currency,  ought  to  be  accepted. 

The  intent  of  the  parties  is,  therefore,  clear.  Whatever 
might  be  the  forms  or  the  fluctuations  of  the  note  currency, 
this  contract  was  not  to  be  affected  by  them.  It  was  to  be 
paid,  at  all  events,  in  coined,  lawful  money. 

We  have  just  adverted  to  the  fact  that  the  legal  obliga- 
tion of  payment  in  coin  was  perfect  without  express  stipu- 
lation. It  will  be  useful  to  consider  somewhat  further  the 
precise  import  in  law  of  the  phrase  t(  dollars  payable  in  gold 
and  silver  coin,  lawful  money  of  the  United  States." 

To  form  a  correct  judgment  on  this  point,  it  will  be  nec- 
essary to  look  into  the  statutes  regulating  coinage.  It 
would  be  instructive,  doubtless,  to  review  the  history  of 
coinage  in  the  United  States,  and  the  succession  of  statutes 
by  which  the  weight,  purity,  forms,  and  impressions  of  the 
gold  and  silver  coins  have  been  regulated ;  but  it  will  be 
sufficient  for  our  purpose  if  we  examine  three  only,  the 
acts  of  April  2,  1792,  (1  U.  8.  St.,  246) ;  of  January  18,  1837 
(5  U.  8.  St.,  136) ;  and  March  3,  1849  (9  U.  S.  St.  397). 

The  act  of  1792  established  a  mint  for  the  purpose  of  na- 
tional coinage.  It  was  the  result  of  very  careful  and  thor- 
ough investigations  of  the  whole  subject,  in  which  Jeffer- 
son and  Hamilton  took  the  greatest  parts  ;  and  its  general 
principles  have  controlled  all  subsequent  legislation.  It 
provided  that  the  gold  of  coinage,  or  standard  gold,  should 
consist  of  eleven  parts  fine  and  one  part  alloy,  which  alloy 
was  to  be  of  silver  and  copper  in  convenient  proportions, 
not  exceeding  one-half  silver  :  and  that  the  silver  of  coin- 
age should  consist  of  fourteen  hundred  and  eighty-five  parts 
fine,  and  one  hundred  and  seventy-nine  parts  of  an  alloy 
wholly  of  copper. 
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The  same  act  established  the  dollar  as  the  money  unit, 
and  required  that  it  should  contain  four  hundred  and  sixteen 
grains  of  standard  silver.  It  provided  further  for  the  coin- 
age of  half-dollars,  quarter-dollars,  dimes  and  half-dimes, 
also  of  standard  silver,  and  weighing  respectively  a  half,  a 
quarter,  a  tenth,  and  a  twentieth  of  the  weight  of  the  dol- 
lar. Provision  was  also  made  for  a  gold  coinage,  consisting 
of  eagles,  half-eagles,  and  quarter  eagles,  containing  respect- 
ively, two  hundred  and  ninety,  one  hundred  and  thirty-five, 
and  sixty-seven  and  a  half  grains  of  standard  gold,  and  be- 
ing of  the  value,  respectively,  of  ten  dollars,  five  dollars, 
and  two-and-a-half  dollars. 

These  coins  were  made  a  lawful  tender  in  all  payments 
according  to  their  respective  weights  of  silver  or  gold  ;  if 
of  full  weight,  at  their  declared  value,  and  if  of  less,  at 
proportional  values.  And  this  regulation  as  to  tender  re- 
mained in  full  force  until  1837. 

The  rule  prescribing  the  composition  of  alloy  has. never 
been  changed  ;  but  the  proportion  of  alloy  to  fine  gold  and 
silver,  and  the  absolute  weight  of  coins,  have  undergone 
some  alteration,  partly  with  a  view  to  the  better  adjustment 
of  the  gold  and  silver  circulations  to  each  other,  and  partly 
for  the  convenience  of  commerce. 

The  only  change  of  sufficient  importance  to  require  no- 
tice, was  that  made  by  the  act  of  1837  (5  U.  S.  St.  137). 
That  act  directed  that  standard  gold,  and  standard  silver  also, 
should  thencefor  h  consist  of  nine  parts  pure,  and  one  part 
alloy  ;  that  the  weight  of  standard  gold  in  the  eagle  should 
be  two  hundred  and  fifty  eight  grains,  and  in  the  half-eagle 
and  quarter-eagle,  respectively,  one-half  and  one-quarter  of 
that  weight  precisely  ;  and  that  the  weight  of  standard  sil- 
ver should  be  in  the  dollar  four  hundred  twelve  and  a  half 
grains,  and  in  the  half-dollar,  quarter-dollar,  dimes,  and  half- 
dimes,  exactly  one-half,  one-quarter,  one-tenth,  and  cne- 
twentieth  of  that  weight. 
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The  act  of  1849  (9  U.  S.  St.,  397),  authorized  the  coinage 
of  gold  double-eagles  and  gold  dollars  conformably  in  all  re- 
spects to  the  established  standards,  and  therefore,  of  the 
weights  respectively,  of  five  hundred  and  sixteen  grains,  and 
twenty-five  and  eight-tenths  of  a  grain. 

The  method  and  machinery  of  coinage  had  been  so  im- 
proved before  the  act  of  1837  was  passed,  that  unavoidable 
deviations  from  the  prescribed  weight  became  almost  inap- 
preciable ]  and  the  most  stringent  regulations  were  enforced 
to  secure  the  utmost  attainable  exactness,  both  in  weight 
and  purity  of  metal. 

In  single  coins  the  greatest  deviation  tolerated  in  'the 
gold  coins  was  half  a  grain  in  the  double  eagle,  eagle,  or 
half-eagle,  and  a  quarter  of  a  grain  in  the  quarter-eagle  or 
gold  dollar]  (19  U.S.  St.,  398)  j  and  in  the  silver  coins,  a 
grain  and  a  half  in  the  dollar  and  half-dollar,  and  a  grain  in 
the  quarter-dollar,  and  half  a  graia  in  the  dime  and  half- 
dime.  (15  U.  S.  St.,  137.) 

In  1849  the  limit  of  deviation  in  weighing  large  numbers 
of  coins  on  delivery  by  the  chief  coiner  to  the  treasurer, 
and  by  the  treasurer  to  depositors,  was  still  further  nar- 
rowed. 

With  these  arid  other  precautions  against  the  emission  of 
any  piece  inferior  in  weight  or  purity  to  the  prescribed 
standard,  it  was  thought  safe  to  make  the  gold  and  silver 
coins  of  the  United  States  legal  tender  in  all  payments  ac- 
cording to  their  nominal  or  declared  values.  This  was  done 
by  the  act  of  1837.  Some  regulations  as  to  the  tender  for 
small  loans,  of  coins  of  less  weight  and  purity  have  been 
made;  but  no  other  provision  than  that  made  in  1837, 
making  coined  money  a  legal  tender  in  all  payments,  now 
exists  upon  the  statute  books. 

The   design  of  all  this  minuteness  and   strictness  in  the 
regulation  of  coinage  is  easily  seen.     It  indicates  the  inten- 
tion of  the  legislature  to  give  a  sure  guaranty  to  the  peo- 
ple that   the   coins  made   current  in  payments  contain  the 
VOL.  XXXVI.  29 
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precise  weight  of  gold  or  silver,  of  the  precise  degree  of  pu- 
rity declared  by  the  statute.  It  recognizes  the  fact,  ac- 
cepted by  all  men  throughout  the  world,  that  value  is  inhe- 
rent in  the  precious  metals ;  that  gold  and  silver  are  in 
themselves  values,  and  being  such,  and  being  in  other 
respects  best  adapted  to  the  purpose,  are  the  only  proper 
measures  of  value ;  that  these  values  are  determined  by 
weight  and  purity ;  and  that  form  and  impress  are  simply 
certificates  of  value,  worthy  of  absolute  reliance  only  be- 
cause of  the  known  integrity  and  good  faith  of  the  govern- 
ment which  gives  them. 

The  propositions  just  stated  are  believed  to  be  incontest- 
able. If  they  are  so  in  fact,  theinquiiy  concerning  the  legal 
import  of  the  phrase  "  dollars  payable  in  gold  and  silve  coin, 
lawful  money  of  the  United  States,"  may  be  answered  with- 
out much  difficulty.  Every  such  dollar  is  a  piece  of  gold 
or  silver,  certified  to  be  of  a  certain  weight  and  purity,  by 
the  form  and  impress  giren  to  it  at  the  mint  of  the  United 
States,  and  therefore  declared  to  be  legal  tender  in  pay- 
ments. Any  number  of  such  dollars  is  the  number  of  grains 
of  standard  gold  or  silver  in  one  dollar  multiplied  by  the 
given  number. 

Payment  of  money  is  delivery  by  the  debtor  to  the  cred- 
itor of  the  amount  due.  A  contract  to  pay  a  certain  num- 
ber of  dollars  in  gold  or  silver  coins  is,  therefore,  in  legal 
import,  nothing  else  than  an  agreement  to  deliver  a  certain 
weight  of  standard  gold,  to  be  ascertained  by  a  count  of 
coins,  each  of  which  is  certified  to  contain  a  definite  pro- 
portion of  that  weight.  It  is  not  distinguishable,  as  we 
think,  in  principle,  from  a  contract  to  deliver  an  equal 
weight  of  bullion  of  equal  fineness.  It  is  distinguishable, 
in  circumstance,  only  by  the  fact  that  the  sufficiency  of  the 
amount  to  be  tendered  in  payment  must  be  ascertained,  in 
the  case  of  bullion,  by  assay  and  the  scales,  while  in  case  of 
coin  it  may  be  ascertained  by  count. 
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We  cannot  suppose  that  it  was  intended  by  the  provisions  of 
the  currency  acts  to  enforce  satisfaction  of  either  contract  by 
the  tender  of  depreciated  currency  of  any  description,  equiv- 
alent only  in  nominal  amount  to  the  real  value  of  the  bul- 
lion, or  of  the  coined  dollars.  Our  conclusion,  therefore, 
upon  this  part  of  the  case  is,  that  the  bond  under  consider- 
ation was,  in  legal  import,  precisely  what  it  was  in  the  under- 
standing of  the  parties,  a  valid  obligation  to  be  satisfied  by 
a  tender  of  actual  payment  according  to  its  terms,  and  not 
by  an  offer  of  mere  nominal  payment.  Its  intent  was  that 
the  debtor  should  deliver  to  the  creditor  a  certain  weight  of 
gold  and  silver  of  a  certain  fineness,  ascertainable  by  count 
of  coins,  made  legal  tender  by  statute  ;  and  this  intent  was 
lawful. 

Arguments  and  illustrations  of  much  force  and  value  in 
support  of  this  conclusion  might  be  drawn  from  the  possi- 
ble case  of  the  repeal  of  the  legal  tender  laws  relating  to 
coin,  and  the  consequent  reduction  of  coined  money  to  the 
legal  condition  of  bullion,  and  also  from  the  actual  condition 
of  a  partial  demonetization  to  which  gold  and  silver  money 
was  reduced,  by  the  introduction  into  circulation  of  the 
United  States  notes  and  national  bank  currency ;  but  we 
think  it  unnecessary  to  pursue  this  branch  of  the  discussion 
further. 

Nor  do  we  think  it  necessary  now  to  examine  the  question 
whether  the  -clause  of  the  currency  acts,  making  United 
States  notes  a  legal  tender  are  warranted  by  the  Consti- 
tution. 

But  we  will  proceed  to  inquire  whether,  upon  the  as- 
sumption that  those  clauses  are  so  warranted,  and  upon  the 
further  assumpton  that  engagements  to  pay  coined  dollars 
may  be  regarded  as  ordinary  contracts  to  pay  money  rather 
than  as  contracts  to  deliver  certain  weights  of  standard  gold, 
it  can  be  maintained  that  a  contract  to  pay  coined  money 
may  be  satisfied  by  a  tender  of  United  Sates  notes. 
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Is  this  a  performance  of  the  contract  within  the  true  intent 
of  the  acts? 

It  must  be  observed  that  the  laws  for  the  coinage  of  gold 
and  silver,  have  never  been  repealed  or  modified.  They  re- 
main on  the  statute  book  in  full  force.  And  the  emission 
of  gold  and  silver  coins  from  the  mint  continues ;  the  ac- 
tual coinage  during  the  last  fiscal  year  having  exceeded, 
according  to  the  report  of  the  director  of  the  mint,  nine- 
teen million  of  dollars. 

Nor  have  those  provisions  of  law  which  make  these  coins 
a  legal  tender  in  all  payments,  been  repealed  or  modified. 

It  follows  that  there  were  two  descriptions  of  money  in  use 
at  the  time  the  tender  under  consideration  was  made,  both 
authorized  by  law,  and  both  made  legal  tender  in  payments. 
The  statute  denomination  of  both  descriptions  was  dollars ; 
but  they  were  essentially  unlike  in  nature.  The  coined 
dollar  was,  as  we  have  said^  a  piece  of  gold  or  silver  of  a 
prescribed  degree  of  purity,  weighing  a  prescribed  number 
of  grains.  The  note  dollar  was  a  promise  to  pay  a  coined 
dollar;  but  it  was  not  a  promise  to  pay  on  demand  nor  at 
any  fixed  time,  nor  was  it,  in  fact,  convertable  into  a  coined 
dollar.  It  was  impossible  in  the  nature  of  things,  that 
these  two  dollars  should  be  the  actual  equivalents  of  each 
other,  nor  was  there  any  thing  in  the  currency  acts  pur- 
porting to  make  them  such.  How  far  they  were,  at  that 
time,  from  being  actual  equivalents  has  been  already  stated. 
.  If,  then,  no  express  provision  to  the  contrary  be  found  in 
the  acts  of  Congress,  it  is  a  just  if  not  a  necessary  inference, 
from  the  fact  that  both  descriptions  of  money  were  issued 
by  the  same  government,  that  contracts  to  pay  in  either 
were  equally  sanctioned  by  law.  It  is,  indeed,  difficult  to 
see  how  any  question  can  be  made  on  this  point.  Doubt 
Cv>ncerning  it  can  only  spring  from  that  confusion  of  ideas 
which  always  attends  the  introduction  of  varying  and  un- 
certain measures  of  value  into  circulation  as  money. 
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The  several  statutes  relating  to  money  and  legal  tencbr 
must  be  construed  together.  Let  it  be  supposed  then  that  the 
statutes  providing  for  the  coinage  of  gold  and  silver  dollars 
are  found  among  the  statutes  of  the  same  Congress  which 
enacted  the  laws  for  the  fabrication  and  issue  of  note 
dollars,  and  that  the  coinage  and  note  acts,  respectively, 
make  coined  dollars  and  note  dollars  legal  tender  in  all  pay- 
ments, as  they  actually  do.  Coined  dollars  are  now  worth 
more  than  note  dollars;  but  it  is.  not  impossible  that  note 
dollars,  actually  convertible  into  coin  at  the  chief  commer- 
cial centres ;  receivable  everywhere,  for  all  public  dues ; 
and  made,  moreover,  a  legal  tender,  everywhere,  for  all  debts, 
may  become,  at  some  points,  worth  more  than  coined  dol- 
lars. What  reason  can  be  assigned  now  for  saying  that  a 
contract  to  pay  coined  dollars  must  be  satisfied  by  the  ten- 
der, of  an  equal  number  of  note  dollars,  which  will  not  be 
equally  valid  then,  for  saying  that  a  contract  to  pay  note 
dollars  must  be  satisfied  by  the  tender  of  an  equal  number 
of  coined  dollars  ? 

It  is  not  easy  to  see  how  difficulties  of  this  sort  can  be 
avoided,  except  by  the  admission  that  the  tender  must  be 
according  to  the  terms  of  the  contract. 

But  we  are  not  left  to  gather  the  intent  of  these  currency 
acts  from  mere  comparison  with  the  coinage  acts.  The  cur- 
rency acts  themselves  provide  for  payments  in  coin.  Duties 
on  imports  must  be  paid  in  coin,  and  interest  on  the  public 
debt,  in  the  absence  of  other  express  provisions,  must  also 
be  paid  in  coin.  And  it  hardly  requires  argument  to  prove 
that  these  positive  requirements  cannot  be  fulfilled  if  con-  . 
tracts  between  individuals  to  pay  coin  dollars  can  be  satis- 
fied by  offers  to  pay  their  nominal  equivalent  in  note  dollars. 
The  merchant  who  is  to  pay  duties  in  coin  must  contract 
for  the  coin  which  he  requires;  the  bank  which  receives  the 
coin  on  deposit  contracts  to  repay  coin  on  demand  ;  the 
messerger  who  is  sent  to  the  bank  or  the  custom-houso 
contracts  to  pay  or  deliver  the  coin  according  to  his  instruc- 
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tions.  These  are  all  contracts,  either  express  or  implied,  to 
pay  coin.  Is  it  not  plain  that  duties  cannot  be  paid  in  coin, 
if  these  contracts  cannot  be  enforced  ? 

An  instructive  illustration  may  be  derived  from  another 
provision  of  the  same  acts.  It  is  expressly  provided  that  all 
dues  to  the  government,  except  for  duties  on  imports,  may  be 
paid  in  United  States  notes.  If,  then,  the  government, 
needing  more  coin  than  can  be  collected  from  duties,  con- 
tracts with  some  bank  or  individual  for  the  needed  amount, 
to  be  paid  at  a  certain  day,  can  this  contract  for  coin  be 
performed  by  the  tender  of  an  equal  amount  of  note  dol- 
lars ?  Assuredly  it  may  if  the  note  dollars  are  a  legal  tender 
to  the  government,  for  all  dues  except  duties  on  imports. 
And  yet  a  construction  which  will  support  such  a  tender 
will  defeat  a  very  important  intent  of  the  act. 

Another  illustration,  not  less  instructive,  may  be  found  in. 
the  contracts  of  the  government  with  depositors  of  bullion 
at  the  mint,  to  pay  them  the  ascertained  value  of  their  de- 
posits in  coin.  These  are  demands  against  the  government 
other  than  for  interest  on  the  public  debt ;  and  the  letter  of 
the  acts  certainly  makes  United  States  notes  payable  for  all 
demands  against  the  government  except  such  interest.  But 
can  any  such  construction  of  the  act  be  maintained  ?  Can 
judicial  sanction  be  given  to  the  proposition  that  the  gov- 
ernment may  discharge  its  obligation  to  the  depositors  of 
bullion  by  tendering  them  a  number  of  note  dollars  equal  to 
the  number  of  gold  or  silver  dollars  which  it  has  con- 
tracted by  law  to  pay  f 

But  we  need  not  pursue  the  subject  further.  It  seems  to 
us  clear  beyond  controversy  that  the  act-  must  receive  the 
reasonable  construction,  not  only  warranted,  but  required  by 
the  comparison  of  its  provisions  with  the  provisions  of  other 
acts,  and  with  each  other ;  and  that  upon  such  reasonable 
construction  it  must  be  held  to  sustain  the  proposition  that 
express  contracts  to  pay  coined  dollars  can  only  be  satisfied 
by  the  payment  of  coined  dollars.  They  are  not  "  debts  " 
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which  may  be  satisfied  by  the  tender  of   United   States 
notes. 

It  follows  that  the  tender  under  consideration  was  not 
sufficient  in  law,  and  that  the  decree  directing  satisfaction 
of  the  mortgage  was  erroneous. 

Some  difficulty  has  been  felt  in  regard  to  the  judgments 
proper  to  be  entered  upon  contracts  for  the  payment  of 
coin.  The  difficulty  arises  from  the  supposition  that  dam- 
ages can  be  assessed  only  in  one  description  of  money.  But 
the  act  of  1792  provides  that  u  the  money  of  account  of 
the  United  States  shall  be  expressed  in  dollars,  dimes,  cents, 
and  mills,  and  that  all  accounts  in  the  public  offices,  and  all 
proceedings  in  the  courts  of  the  United  States,  shall  be  kept 
and  had  in  conformity  to  these  regulations." 

This  regulation  is  part  of  the  first  coinage  act,  and  doubt- 
less has  reference  to  the  coins  provided  for  by  it.  But  it  is 
a  general  regulation,  and  relates  to  all  accounts  and  all  ju- 
dicial proceedings.  When,  therefore,  two  descriptions  of 
money  are  sanctioned  by  law,  both  expressed  in  dollars  and 
both  made  current  in  payments,  it  is  necessary,  in  order  to 
avoid  ambiguity  and  prevent  a  failure  of  justice,  to  regard 
this  regulation  as  applicabie  alike  to  both.  When,  there- 
fore, contracts  made  payable  in  coin  are  sued  upon,  judg- 
ments may  be  entered  for  coined  dollars  and  parts  of  dollars ; 
and  when  contracts  have  been  made  payable  in  dollars  gen- 
erally, without  specifying  in  what  description  of  currency 
payment  is  to  be  made,  judgments  may  be  entered  generally, 
without  such  specification. 

We  have  already  adopted  this  rule  as  to  judgments  for 
duties  by  affirming  a  judgment  of  the  Circuit  Court  for  the 
district  of  California  (CJieang-Kee  agt.  U.  S.,  3  Wall,  320),  in 
favor  of  the  United  States,  for  thirteen  hundred  and  eighty- 
eight  dollars  and  ten  cents,  payable  in  gold  and  silver  coin, 
and  judgments  for  express  contracts  between  individuals  for 
the  payment  of  coin  may  be  entered  in  like  manner. 
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It  results  that  the  decree  of  the  Court  of  Appeals  of 
New  York  must  be  reversed,  and  the  cause  remanded  to  that 
court  for  further  proceedings.  . 

Mr.  Justice  DAVIS  concurring  in  the  result  said : 
I  assent  to  the  result  which  a  majority  of  the  court 
have  arrived  at,  that  an  express  contract  to  pay  coin  of  the 
United  States,  made  before  the  act  of  February  25, 1SG2, 
commonly  called  the  legal  tender  act,  is  not  within  the 
clause  of  that  act  which  makes  treasury  notes  a  legal  ten- 
der in  payment  of  debts ;  but  I  think  it  proper  to  guard 
against  all  possibility  of  misapprehension  by  stating  that  if 
there  be  any  reasoning  in  the  opinion  of  the  majority  which 
can  be  applicable  to  any  other  class  of  cantracts,  it  does  not 
receive  my  assent. 

Mr.  Justice  SWAYNE  said : 

I  concur  in  the  conclusions  announced  by  the  Chief  Jus- 
tice. 

My  opinion  proceeds  entirely  upon  the  language  of  the 
contract  and  the  construction  of  the  statutes. 

The  question  of  the  constitutional  power  of  Congres,  in 
my  judgment  does  not  arise  in  the  case. 
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N.  Y.  SUPERIOR  COURT. 


MARGARET  E.  BONIFACE  agfc.  PETER  RELYEA. 

An  undertaker  TVRS  employed  by  an  individual,  to  superintend  and  to  have  the  whole 
control  of  the  funeral  and  burial  of  his  deceased  father ;  he  was  to  furnish  a  cer- 
tain number  of  carriages  and  horses,  one  of  which  he  was  to  send  to  the  plain 
tiff,  and  carry  her  to  the  cemetery,  and  back  to  New  York.  The  undertaker  furu- 
ished  the  carriages  and  horses  as  agreed ;  and  on  returning  from  the  cemetery,  the 
driver  of  the  carriage  wherein  was  the  plaintiff,  stoped  at  a  hotel,  and  left  hia 
horses  unhitched ;  and  while  he  was  absent  they  ran  away  and  throwed  the 
plaintiff  out  of  the  carriage  and  injured  her.  The  driver  was  the  owner  of  the 
horses  and  carriage. 

Held,  that  the  plaintiff  could  not  sustain  an  action  for  damages  for  such  injury 
against  the  undertaker. 

The  relation  of  master  and  servant  did  not  exist  between  the  undertaker  and  the 
driver. 


General  Term.  November,  1S68. 

THIS  action  was  to  recover  damages  for  an  injury  alleged 
to  have  been  occasioned  by  the  negligent  act  of  the  defend- 
ant's servant. 

The  defendant  was  an  undertaker,  and  was  employed  by 
one  Darrow,  [to  superintend  the  funeral  of  his  deceased 
father. 

Darrow  testified  that  he  made  an  arrangement  with  the 
defendant  to  superintend  and  have  the  whole  and  sole  con- 
trol of  the  burial  of  his  deceased  father.  That  the  defend- 
ant was  to  furnish  five  carriages  and  horses,  the  coffin  and 
shroud,  and  attend  to  the  opening  of  the  grave.  He  was  to 
send  two  carriages  to  the  plaintiff's  sister  and  children,  and 
one  to  the  plaintiff,  and  was  to  bring  them  from  their  houses 
to  the  place  where  the  funeral  was  to  take  place,  and  after- 
wards to  bring  them  back  to  New  York. 

The  defendant  sent  the  agreed  number  of  carriages,  pre- 
sented a  bill  therefor  to  the  witness,  which  was  paid.  In 
the  bill  the  witness  was  charged  for  two  coaches  from 
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Brooklyn,  eleven  dollars ;  and  three  coaches  from  New 
York,  twenty  dollars.  The  plaintiff  testified  that  she  rode 
to  the  cemetery  in  one  of  the  coaches  furnished  by  the  de- 
fendant. That  on  leaving  the  cemetery  the  carriage  came 
down  and  stopped  at  a  hotel,  the  driver  got  off  his  box  and 
went  into  the  hotel.  He  had  but  shut  the  door  of  the  hotel, 
when  the  horses  started  on  a  walk ;  they  walked  a  few 
steps  and  then  commenced  to  run  away.  The  carriage 
struck  some  obsticale,  and  the  plaintiff  was  thrown  out  and 
inj  ured. 

It  was  further  proved  that  the  defendant  had  said  "  that 
seeing  the  carriage  stop,  he  drove  up  himself  to  the  same 
hotel  and  got  off  and  spoke  to  the  driver ; "  that  he  said  to 
the  driver,  "  come  inside  and  I  will  settle  with  you,"  and 
that  he  had  hardly  got  the  door  closed  before  the  horses 
started.  This  evidence,  however,  was  contradicted  by  the 
defendant. 

The  defendant  moved  to  dismiss  the  complaint  at  the 
close  of  the  plaintiff's  evidence  on  the  ground,  amongst  oth- 
ers, first,  that  there  was  no  evidence  that  the  driver  of  the 
carriage  was  in  the  employment  or  under  the  control  or  di- 
rection of  the  defendant ;  and,  second,  that  the  plaintiff 
had  not  shown  a  cause  of  action  against  the  defendant. 

The  motion  was  denied,  and  the  defendant  excepted. 

It  was  proved  on  the  part  of  the  defendant  that  he  did 
not  own  or  keep  any  carriages  or  horses.  That  the  carriage 
and  horses  in  question  were  owned  by  the  driver,  and  were 
hired  for  the  occasion  by  one  Moss,  who  was  in  the  employ- 
ment of  the  defendant. 

The  court  submitted  it  to  the  jury  to  determine  whether 
the  driver  was  in  the  employment  and  under  the  control  of 
the  defendant,  charging  them,  that  if  they  found  that  the 
driver  was  in  his  service  and  under  his  control,  the  plaintiff 
could  recover,  if  the  driver  was  negligent  and  the  plaintiff 
was  free  from  negligence. 
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The  defendant's  counsel  requested  the  court  to  charge  the 
jury  that  if  the  defendant  was  himself  an  agent,  carrying 
out  the  directions  of  his  principal  (Darrow),  he  was  not 
liable. 

The  court  refused  so  to  charge  and  the  defendant  ex- 
cepted.  • 

The  jury  found  for  the  plaintiff,  assessing  the  damages  at 
four  hundred  dollars. 

The  defendant  appealed. 

C.  BAINBRIDGE  SMITH,  for  appellant,  defendant 
T.  E.  THRESHER,  for  respondent,  plaintiff. 

J3y  the  court,  MONELL,  J.  The  main  questions  in  this  case 
are  presented  by  the  denial  of  the  motion  to  dismiss  the 
complaint,  on  the  ground  that  the  plaintiff  had  furnished  no 
evidence  that  the  driver  of  the  carriage  was  in  the  employ- 
ment or  under  the  control  or  direction  of  the  defendant ; 
and  by  the  refusal  to  charge  the  jury  that  if  the  defendant 
was  the  agent  of  Darrow,  who  employed  him,  he  was  not 
liable.  I  do  not  think  any  question  can  properly  be  raised 
now  on  the  evidence  subsequently  furnished  by  the  defend- 
ant, that  the  carriage  and  horses  were  owned  by  the  driver. 

The  motion  to  dismiss  the  complaint  was  not  renewed 
after  such  evidence  had  been  given,  nor  was  there  any  re- 
quest to  direct,  upon  such  undisputed  facts,  a  verdict  for  the 
defendant. 

The  ground,  therefore,  upon  which  the  motion  to  dismiss 
the  complaint  was  made,  coupled  with  the  request  to  charge 
the  jury,  present  the  only  question  for  examination. 

The  evidence  was  that  Darrow  employed  the  defendant 
as  undertaker,  to  superintend  and  to  have  the  whole  control 
of  the  burial  of  his  (Darrow's)  deceased  father.  The  de- 
fendant was  to  furnish  five  carriages  and  horses,  one  of 
which  he  was  to  send  to  the  plaintiff  and  carry  her  to  the 
cemetery  and  back  to  New  York.  The  carriages  were  fur- 
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wished ;  and  the  negligent  act  of  the  driver  of  the  one  sent 
to  the  plaintiff  and  in  which  she  was  returning  from  the 
cemetery,  caused  the  injury. 

There  was  no  evidence  whatever  that  the  driver  of  the 
carriage  was  the  servant  of  the  defendant,  and  such  relation 
could  be  implied  .only  from  the  engagement  of  the  lat- 
ter to  furnish  carriages  for  the  funeral,  and  furnishing  them 
in  pursuance  of  such  engagement.  And  in  submitting  the 
case  to  the  jury,  they  were  instructed  that  if  they  should 
find  the  driver  of  the  carriage  was  the  servant  of  the  de- 
fendant, he  was  liable  j  under  which  instructions,  the  jury 
were  allowed  to  determine  that  the  relation  of  master  and 
servant  existed  from  the  mere  fact  of  the  defendant's  en- 
gagement with  Darrow. 

By  their  verdict  they  must  have  wholly  rejected  the  un- 
disputed fact  that  the  driver  of  the  carriage  and  horses  was 
their  owner,  which  fact  necessarily,  I  think,  established  con- 
clusively that  the  relation  of  master  and  servant  did  not 
exist. 

The  question  of  respondcat  superior  applies  only  to  the 
immediate  employer  of  the  servant  or  agent  through  whose 
neglience  an  injury  occurs.  There  cannot  be  two  superiors, 
and  the  difficulty  in  all  the  cases  has  been  in  determining 
whose  servant  the  person  was  who  did  the  injury ;  when 
that  is  determined,  the  principle  of  respondeat  superior  at 
once  attaches,  and  renders  the  immediate  master  or  em- 
ployer liable. 

It  appears  to  me  to  be  quite  clear,  that  if  it  be  conceded 
that  the  driver  of  the  horses  was  their  o\\ner  and  was 
merely  employed  by  the  defendant  for  the  service  specified 
in  his  engagement  with  Darrow,  that  such  employment 
alone  would  not  make  the  driver  the  servant  of  the  defend- 
ant. The  mere  hiring  of  a  person  is  not  always  sufficient 
to  create  the  relation  of  master  and  servant.  There  must 
be,  besides  the  hiring,  some  degree  of  actual  control  over 
the  person  hired,  and  some  right  to  direct  him  from  tima 
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as  the  master  may  see  fit;  for  the  responsibility  of  the  mas- 
ter begins  and  ends  with  his  control  over  and  his  right  to  di- 
rect his  servant ;  and,  therefore,  the  master  is  held  to  a  rea- 
sonable care  and  discretion  in  the  choice  of  a  servant. 

There  was  nothing  in  the  contract  with  the  driver  for  the 
use  of  the  carriage,  which  created  the  relation  of  principal 
and  agent  or  of  master  and  servant.  By  the  contract,  the 
driver  was  left  in  the  free  and  independent  use  of  his  own 
judgment,  means  and  skill  in  the  execution  of  it;  and  the 
only  power  the  defendant  could  exert  was  merely  such  as 
one  party  to  a  contract  may  always  exercise,  without  incur- 
ring the  danger  of  expressly  or  impliedly  establishing  a 
different  relation  than  that  of  simply  contracting  parties. 

If  in  this  case,  by  any  just  implication,  the  driver  could 
be  regarded  as  the  agent  or  servant  of  the  defendant,  within 
the  rule  rcspondeat  superior,  then  in  every  case  of  hiring  a 
hackney-coach  from  a  public  stand,  or  from  a  livery-stable 
— or  of  a  vessel  to  carry  passengers  on  an  excursion — or  of 
a  contract  to  do  a  specified  work — the  driver  of  the  hackney 
or  livery  coach,  or  the  officers  and  crew  of  the  vessel,  or  the 
contractor,  would  be  the  servants  of  the  employer,  and  the 
law  would  imply  his  sanction  of  all  their  acts.  So  that,  if 
I  hire  a  hackney-coach  from  one  of  the  public  stands  to 
carry  me  to  a  given  place,  and  the  driver  negligently  injures 
another,  I  am  responsible ;  or  if  I  hire  of  the  owner,  a  ves- 
sel and  a  crew  to  carry  passengers  on  a  pleasure  excursion,  I 
must  insure  their  skill  and  competency,  and  be  made  liable 
for  an  injury  to  a  passenger  through  the  negligence  of  one 
the  crew.  I  am  not  aware  of  any  principle  of  law  which 
sanctions  such  a  proposition.  There  would  be  neither  rea- 
son nor  justice  in  it.  The  foundation  of  the  relation  of 
master  and  servant  being  the  right  to  select  the  servant  and 
the  right  to  control  and  direct  him.  The  owner  of  the 

o 

hackney-coach,  or  of  the  vessel  in  the  cases  stated,  would  be 
the  superior,  and  alone  responsible. 
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The  leading  English  case  is  Langlicr  agt.  Pointer  (5  B.  & 
C.,  547),  where  the  owner  of  a  carriage  hired  of  a  stable- 
keeper  a  pair  of  horses  to  draw  it  for  the  day.  The  stable- 
keeper  furnished  the  driver,  through  whose  negligent  driving 
an  injury  was  done  to  a  horse  belonging  to  a  third  person, 
and  it  was  held  that  the  owner  of  the  carriage  was  not  lia- 
ble. And  the  case  was  not  affected  though  the  owner  of 
the  carriage  selected  from  many,  the  particular  servant  who 
drove  the  horses.  The  court  said :  '*  If  the  driver  be  the 
servant  of  the  job-master,  we  do  not  think  he  ceases  to  be  so 
by  reason  of  the  owner  of  the  carriage  preferring  to  be  driven 
by  that  particular  servant,  any  more  than  a  hack  postboy  ceases 
to  be  the  servant  of  an  inn-keeper,  where  a  traveler  has  a 
preference  of  one  over  the  rest,  on  account  of  his  sobriety 
and  carefulness." 

And  in  Quanman  agt.  Burnett  (6  M.  &  W.,  508),  where 
the  owner  of  a  carriage  hired  the  driver,  and  provided  him 
with  a  livery,  which  he  left  at  their  house  at  the  end  of  each 
drive,  and  the  injury  in  question  was  occasioned  by  leaving  his 
horses  while  so  depositing  the  livery  in  their  house,  the  court 
without  hesitation  relieved  the  owner  from  responsibility. 
But  they  said,  that  if  the  livery  had  been  left  under  a  gen- 
eral or  special  order  to  do  so,  without  leaving  any  one  at 
the  horses'  heads,  the  owners  would  have  been  liable  ;  for  a 
person  who  is  not  the  general  master  of  a  servant,  may 
make  him  his  servant  in  a  particular  transaction  by  spe- 
cially directing  him  thereto,  or  by  a  subsequent  adoption  of 
what  he  has  done. 

The  decision  in  these  cases  was  put  upon  the  ground  that 
the  driver  could  not  be  the  servant  of  both  the  livery  sta- 
ble-keeper and  the  person  in  the  carriage ;  as  LITTLEDALE, 
Justice,  said,  "  he  was  the  servant  of  one  or  the  other,  but 
not  the  servant  of  one  and  the  other." 

In  the  case  of  Powels  agt.  Hudson  (36  Eng.  L.  &  E.  E. 
162),  the  distinctions  are  clearly  drawn.  The  action  was 
for  failing  to  deliver  baggage.  The  defendant  was  the  pro- 
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prietor  of  a  cab  which  he  let  for  hire  to  a  driver,  through 
whose  negligence  the  baggage  was  lost ;  and  Lord  CAMP- 
BELL, Ch.  J.,  said  if  the  cab  and  horses  were  let  to  the  driver 
and  he  was  to  be  considered  the  bailee,  and  entitled  to 
make  what  use  he  pleased  of  them,  the  driver  could  not 
render  the  defendant  liable  on  any  contract  into  which  he 
entered  for  the  use  of  the  cab;  and  the  plaintiff  being  with- 
out remedy  against  the  proprietor,  could  sue  the  driver. 
There  were  facts,  however,  in  that  case  which  justified  the 
remark,  that  it  was  "quite  different  from  hiring  a  job-car- 
riage, or  a  carriage  and  horses  to  be  driven  by  the  hirer,  or 
his  servants,  when  the  hirer  becomes  bailee,  and  can  in  no 
sense  be  considered  the  servant  of  the  proprietor."  Most  cf 
these  decisions,  as  well  as  MilUgan  agt.  Ridge  (12  Adol.  and 
Ellis,  737),  and  Atten&gt.  Hay  wood,  (7  Id.  [N.  £]  960  ;  Martin 
agt.  Temperty)  (4  Q.  B.,  298)  ;  Gayford  agt.  Nichols(9  Excli., 
702),  are  reviewed  at  length,  and  fully  approred  in  Blake 
agt.  Ferris  (5.N.  Y.  E.,  48),  where  MULLETT,  J.,  after  stating 
several  kinds  of  servants  who,  though  actually  employed  by 
a  third  person,  are,  in  fact,  employed  for  and  in  the  name 
and  at  the  expense  of  the  primary  principal,  and  are  con- 
tinued subject  to  his  control,  says  :  "  But  when  a  man  is 
employed  in  doing  a  job,  or  piece  of  work,  with  his  own 
means  and  his  own  men,  and  employs  others  to  help  him, 
or  to  execute  the  work  for  him  and  under  his  control,  he  is 
the  superior  who  is  responsible  for  their  conduct,  no  matter 
who  he  is  doing  the  work  for.  To  attempt  to  make  the 
primary  principal  or  employer  responsible  in  such  cases 
would  be  an  attempt  to  push  the  doctrine  of  respondent  su- 
perior beyond  the  reason  on  which  it  is  founded. 

I  may  also  refer  to  Kelly  agt.  The  Mayor,  &c.,  of  New 
York,  (II  N.  Y.  E.  432) ;  Conrad  agt.  Trustees  of  Utica  (16 
Id.,  158) ;  Storrs  agt.  City  of  Utica  (17  Id.,  104).  Apply- 
ing the  principles  established  by  the  cases  referred  to,  to  the 
one  before  us,  it  is  apparent  that  the  relation  of  master  and 
servant  did  not  exist  between  the  defendant  and  the  driver ; 
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and  as  the  defendant's  liability  rests,  in  part  at  least,  upon 
the  existence  of  such  relation,  he  is  not  responsible  for  the 
injury  the  plaintiff  received  through  the  negligence  of  the 
driver. 

It  may  be  said,  however,  that  although  the  relation  of 
master  and  servant  did  not  exist,  or  could  not  fairly  be  pre- 
sumed from  the  mere  act  of  hiring  the  driver,  yet  that  the 
defendant  made  the  driver  his  servant  by  asking  him  to  go 
into  the  hotel  and  he  would  settle  with  him.  But  I  do  not 
see  how  that  fact  alters  the  case.  It  may  be  that  the  invi- 
tation to  the  driver  contributed  to  the  accident,  inasmuch  as 
it  might  be  said  that  the  driver  would  not  have  left  the  horses 
had  he  not  been  solicited  by  the  defendant  to  go  into  the 
hotel.  But  if  the  driver  was  his  own  master,  as  I  have  en- 
deavored to  show  he  was,  and  not  subject  to  the  will  of  the 
defendant,  then  his  accepting  the  invitation  was  a  purely 
voluntary  act.  He  could  have  declined  it ;  and  it  cannot 
be  pretended  that  the  defendant  could  even  have  directed 
him  to  obey  the  request,  or  could  have  exercised  any  other 
power  or  control  over  him  in  the  matter. 

The  driver  being  himself  the  superior,  he  could  not  be- 
come the  servant  of  the  defendant,  except  under  some  con- 
tract, express  or  implied,  creating  him  such — a  mere  tortious 
act,  contributing  to  the  accident,  not  being  sufficient  to  au- 
thorize any  such  implication.  As  well  might  a  stranger 
who  had  invited  the  driver  into  the  hotel,  be  held  to  have 
made  the  driver  his  servant,  as  to  imply  any  such  relation 
from  a  like  act  of  the  defendant.  If,  therefore,  the  liabil- 
ity of  the  defendant  rested  upon  the  relation  of  master  and 
servant  (Stevens  agt.  Armstrong,  6  N.  Y.  J7.,  635),  it  was 
necessary  to  establish  such  relation  affirmatively  by  com- 
petent proof,  which  the  plaintiff  entirely  failed  to  do  in  this 
case. 

It  was  not  enough,  in  my  judgment,  to  show  that  the 
carriage  and  driver  were  furnished  by  the  defendant,  with- 
out also  showing  some  power  over,  or  right  to  control  the 
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driver,  or  some  fact  to  indicate  that  he  was  in  the  defend- 
ant's service.  Instead  of  furnishing  some  such  evidence, 
the  case  went  to  the  jury  upon  bare  presumptions  or  con- 
jectures, and  they  were  left  to  imply  the  relation  of  master 
and  servant  from  the  mere  fact  of  employment. 

It  seems  to  me  that  the  plaintiff  wholly  failed  to  estab- 
lish that  the  driver  of  the  carriage  was  the  servant  of  the  de- 
fendant, in  any  sense  that  would  render  the  latter  liable  ; 
and  that,  therefore,  there  was  no  question  for  the  jury  to 
pass  upon. 

But  there  is  another  reason  arising  under  the  second 
ground  of  the  motion  to  dismiss  the  complaint,  which  will, 
in  some  degree,  illustrate  the  difficulties  in  the  way  of  a 
recovery  in  this  action. 

The  plaintiff  was  a  passenger  riding  in  the  carriage  upon 
the  invitation  of  Darrow.  As  between  her  and  any  of  the 
other  persons  the  service  was  entirely  voluntary.  There 
wTas  neither  contract  nor  privity  of  contract,  and  the  well 
settled  rule  that  the  omission  to  do  a  voluntary  act  incurs 
no  responsibility  (Thorn  agt.  Deas,  4  J.  R.,  84),  applies,  it 
seems  to  me,  to  this  case.  It  is  true,  if  one  voluntarily  un- 
dertakes to  do  a  thing,  and  does  it  amiss,  he  is  responsible  for 
the  misfeasance ;  but  all  the  cases  of  misfeasance  are  of 
failure  to  perform  a  contract,  and  there  is  not,  that  I  am 
aware  of,  a  case  of  misfeasance  not  founded  on  a  con- 
tract. 

If  the  defendant  had  undertaken  with  the  plaintiff  to  car- 
ry her,  and  carried  her  so  negligently  as  to  cause  her  to  be 
injured,  he  might  be  liable  for  the  misfeasance,  for  the  law 
would  probably  imply  that  the  contract  was  to  carry  her 
safely  (Weed  agt.  Panama  R.  E.  Co.,  17  N.  Y.  R.,  362) ; 
and  such  a  contract  might  possibly  be  implied  between  de- 
fendant and  Darrow,  but  the  plaintiff  was  neither  a  party 
nor  privy  to  any  such  contract ;  and  nothing  can  be  implied 
from  the  transaction  which  would  enable  the  plaintiff  to 
recover  upon  any  such  ground  (Notion  agt.  Western  R.-R. 
VOL.  XXXYL  30 
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Co.,  15  N.  Y.  JR.,  444).  But  for  an  injury  caused  by  neg- 
ligence, carriers  of  persons  may  be  liable,  not  upon  any 
contract  express  or  implied,  but  for  the  violation  of  a  duty 
which  the  law  imposes  upon  them.  This  was  so  held  in 
Notion  agt.  Western  R.  H.  Co.,  supra.  In  that  case,  how- 
ever, the  defendant  had  contracted  to  carry  the  mails  and 
also  the  mail  agent,  and  had  received  the  plaintiff  as  such 
mail  agent,  and  he  was  injured  by  their  negligence.  The 
court  in  sustaining  the  action,  put  its  decision  upon  the 
ground  that  the  defendants  had  undertaken  to  transport  the 
plaintiff,  and,  although  a  voluntary  undertaking,  they  were 
liable. 

The  case  of  the  plaintiff  is  no  stronger  than  this.  If  I 
engage  a  carriage  of  a  stable-keeper,  to  carry  a  person  from 
my  house  to  his  own,  and  he  is  injured  by  the  driver's  neg- 
ligence ;  or,  if  I  carry  him  in  my  own  carriage,  with  my 
hired  servant,  and  he  is  injured,  am  I  liable  for  the  injury  ? 
I  think  not.  In  those  cases,  I  can,  at  most,  be  held  to  ex- 
ercise ordinary  care,  and  am  not  answerable  for  the  want  of 
care  of  the  servant ;  so  that,  even  assuming  that  the  driver 
of  the  carriage  was  the  servant  of  the  defendant,  the  plain- 
tiff, a  mere  passenger  without  hire,  could  not  recover  unless, 
as  in  the  case  stated  (of  a  person  to  whom  I  lend  my  car- 
riage and  horses),  I  can  be  held  responsible  for  the  want  of 
care  of  my  servant. 

The  conclusion  I  have  reached  renders  it  unnecessary  to  ex- 
amine the  exception  to  the  refusal  to  charge  the  jury  that, 
if  the  defendant  was  the  agent  of  Darrow  and  furnished  the 
carriages  as  his  agent,  Darrow,  and  not  defendant,  was  liable. 
The  proposition,  as  matter  of  law,  was  correct,  and  it  was 
an  error  to  decline  to  charge  it,  if  there  was  any  evidence 
upon  which  it  could  operate.  I  think  there  was  some  evi- 
dence. Darrow  engaged  the  defendant  to  furnish  the  car- 
riages ;  the  defendant  had  none  of  his  own,  and  procured 
others — acting,  therefore,  in  the  quasi  capacity  of  agent 
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for  Darrow,  and  rendering  him  liable  to  the  owners  for  the 
same. 

But  for  the  first  reason  stated,  I  am  of  opinion  that  the 
judgment  should  be  reversed,  and  a  new  trial  granted,  with 
cost  to  the  appellant,  to  abide  the  event, 

JONES,  J.,  concurred  in  reversing  the  judgment,  on  the 
first  grond  stated,  i.  e.  that  the  evidence  did  not  show  the 
relation  of  master  and  servant  between  the  defendant  and 
the  driver. 
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SUPREME  COURT. 

BRADFORD  BURDICK,  appellant,  agt.  AARON  WASIIBURX, 
respondent. 


Where  the  owner  of  a  farm  enters  ii.to  an  agreement  wifh  a  tenant,  and  leta  him 
his  farm  on  terms  in  substance,  that  the  owner  is  to  furnish  the  farm  with  the  live 
stock  agreed  upon,  and  certain  parts  of  the  seed,  grain  and  grass  seeds,  and  tho 
tenant  is  to  furnish  and  supply  the  residue,  and  perform  the  labor  and  devote  the 
care  required  for  the  purpose  of  carrying  on  the  farm  in  a  workmanlike  manner, 
providing  for  and  taking  care  of  the  stock  and  its  increase,  and  to  leave  upon  the 
farm  at  the  expiration  of  his  term,  the  same  amount  of  live  stock  he  received  from 
the  owner,  agreeing  to  deliver  to  the  owner  one-half  of  all  the  products  of  the 
farm  ;  but  no  provision  made  of  the  kay  which  should  be  raised  on  the  farm: 

The  enterprise,  though  not  a  partnership  is  in  the  nature  of  one  ;  the  leading  object 
being  to  place  the  tenant  in  a  situation  where  he  could  work  the  farm  on  shares 
for  the  benefit  of  both. 

The  tenant  therefore  had  a  right  to  feed  ont  the  hay,  on  the  farm,  to  the  stock  and 
horses  designated  in  the  agreement  to  be  kepi  on  the  farm  :  and  if  there  was  any 
access  of  hay  remaining  after  he  had  performed  all  his  obligations  under  the  agree- 
ment, it  belonged  to  him  and  not  to  the  owner. 

The  owner,  before  the  expiration  of  the  term,  having  tuined  the  tenant  ont  of  pos- 
session of  the  premises,  and  taken  possession  himself,  on  tlve  alleged  ground  that 
the  tenant  was  feeding  his  (tenant's)  horses  on  the  hay  in  violation  of  the  agree- 
ment, laid  himself  liable  in  damages  to  the  tenant  for  the  value  of  whatever  ex- 
cess of  hay  there  might  be  proved  to  bo. 


Erie  General  Term,  May,  1SGG. 

Before  GROVER,  DANIELS,  MARVIN  and  DAVIS,  Justices. 

Tins  action  was  originally  brought  in  justices'  court,  in 
the  county  of  Allegany,  and  upon  the  trial  before  the  jus- 
tice, the  plaintiff  recovered  a  judgment  exceeding  the  sum 
of  fifty  dollars.  The  defendant  appealed  to  the  county  court 
of  that  county,  where  a  new  trial  was  had,  and  the  plaintiff 
was  non-suited.  A  motion  was  made  for  a  new  trial  before 
court,  upon  exceptions  taken  at  the  trial,  which  was  denied. 

And  from  the  order  denying  a  new  trial  the  plaintiff 
appealed  to  this  court. 
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HAKES  &  STEVENS,  for  appellant. 

I.  It  is  claimed  on  the  part  of  the  plaintiff  that  inasmuch 
as  there  is  no  provision  in  the  contract  for  dividing  the  hay 
which  might  be  raised,  that  the  title  to  the  whole  of  the  hay 
vested  in  the  tenant  and  that  Washburn  chose  to  rely  on  the 
agreement  of  the  tenant,  viz:    "To  pay  the  said  Washburn 
one-half  of  the  avails  of  the  stock,  that  is  one-half  of  the 
butter,  cheese,  &c.,  together  with  one-half  of  the  growth  of 
said  stock,  and  leave  at  the  expiration  of  his  term  as  much 
stock  as  he  receives  now  on  the  premises."      By  the  terms 
of  the  contract  the  plaintiff  took  the  risks  of  the  seasons, 
and  in  the  event  of  loss  of  the  hay,  even  without  the  fault 
of  the  plaintiff,  it  would  be  his  loss.     Such  a  loss  would  con- 
stitute no  defense  to  an  action  brought  by  Washburn  upon 
an  alleged  breach  of  the  covenant,  "to  pay  the  said  Wash- 
burn  one-half  of  the  avails,"  &c.      The  plaintiff  being  the 
sole  owner  of  the  hay,  could  maintain  trover  against  Wash- 
burn  or  any  otlfer  person,  for  its  conversion.      (Steivart  agt. 
Doughty,  9  John.,  108.) 

II.  But  upon  the  assumption  that  the  parties  were  ten- 
ants in  common  of  the  hay  in  question,  yet  there  being  a 
destruction  of  the  whole  of  the  hay,  the  plaintiff  was  enti- 
tled to  recover  for  the  one  undivided  half  at  least.      The 
conduct  of  the  defendant  was  inconsistent  with  the  idea  of 
recognizing  an  ownership  by  the  tenant  to  any  portion  of 
the  hay,  or  any  interest  in  the  cattle  or  avails.      In  the  case 
of  Fobcs  agt.  Shattuck  (22  Barb.,  572),  the  court   by  Mr. 
Justice  MULLETT,  remark  :  "It  appears  that   the  defendant 
(tenant),  was  proceeding  to  do  this  (perform  his  contract), 
when  he  was  stopped  arid  prevented  by  the  claim  and  con- 
duct of  the  plaintiff  (landlord),  which  might  have  amounted 
to  a  constructive  conversion  on  his  part  of  the  whole  of  the 
wheat."     The  court  further  remark  at  the  bottom  of  the 

1  page,  that  "By  this  claim  and  conduct  the  plaintiff  might 
have  been  considered  as  waiving  the  performance  of  any  tur- 
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ther  acts  by  the  defendant  as  a  tenant  in  common,  and  elect- 
ing to  rely  upon  his  ownership  of  the  whole  of  the  wheat" 
(the  property  in  question),  clearly  showing  that  the  conduct 
of  the  defendant  in  the  case  at  bar  would  be  sufficient  to 
constitute  a  conversion  without  a  sale  or  destruction.  But 
when  it  is  made  to  appear,  as  in  this  case,  that  the  whole 
of  the  hay  was  used  up  without  any  recognition  on  the  part 
of  the  defendant  of  any  right  in  the  plaintiff,  either  to  the 
hay  or  the  cattle,  or  the  avails  of  them.  A  conversion  by 
the  defendant  is  shown,  not  only  of  the  hay,  but  of  any 
interest  which  the  plaintiff  might  have  in  the  stock  or  avails. 
(Benedict  agt.  Howard,  31  Barb.,  569.) 

III.  The  defendant  in  feeding  the  hay  to  u  a  span  of 
horses  and  a  cow  besides/'  in  addition  to  the  stock  which 
Washburn  put  on  to  the  place,  would  be  liable  for  one  half 
the  hay  so  fed,  even  if  he  had  taken  possession  of  the  hay 
and  stock  for  the  common  benefit  of  both  parties. 

The  plaintiff  in  leaving  the  premises  when  ordered  by  the 
defendant  so  to  do,  after  the  defendant  took  possession  in  the 
manner  he  did,  cannot  be  considered  as  abandoning  his  legal 
right  to  his  property.  Hence  it  is  claimed  by  the  plaintiff 
that  the  county  court  erred  in  granting  a  non-suit,  and  in 

denying  the  plaintiff's  motion  for  a  new  trial. 

« 

W.  M.  HAWLEY,  for  respondent. 

I.  The  hay  is  not  mentioned  in  the  lease,  nor  is  it  referred 
to  except  by  inference.  Provision  is  made  for  the  keeping 
of  one  cow  for  the  individual  use  of  the  plaintiff,  and  one 
cow  and  one  horse  for  the  defendant. 

By  a  fair  construction  of  the  lease  the  residue  of  the  hay 
was  to  be  fed  to  the  stock,  let  with  the  farm,  to  the  extent 
necessary  to  keep  it,  during  the  continuance  of  the  lease. 

The  fact  that  no  provision  was  made  for  its  division  or  sale 
during  the  term,  strongly  favors  such  construction,  and  shows 
such  to  have  been  the  intention  and  understanding  of  the 
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parties.  The  plaintiff  's  compensation  for  securing  the  hay 
was  provided  for  in  the  growth  and  increased  value  of  the 
stock.  As  to  which  would  have  been  entitled  to  the  sur- 
plus, it  any,  at  the  expiration  of  the  lease,  and  in  what  pro- 
portions, it  is  not  necessary  now  to  determine. 

II.  It  is  conceded  that  so  far  as  the  grain,  butter,  cheese, 
apples,  &c.,  had  been  divided,  the  lease  was  to  that  extent 
executed,  and  the  title  of  each  party  to  his  share  fixed  and 
perfect.     But  as  to  the  hay,    growth  of  stock,  &c.,  which 
had  not  been  divided,  and  for  the  division  of  which  no  pro- 
vision was  made  ;    it  is  insisted  that  the  plaintiff's  title  was 
subject  to  the  terms  of  the  lease,  and  could  not  mature  dur- 
ing the  continuance  of  the  term.      A  violation  of  the  agree- 
ment by  the  defendant,  or  his  refusal  to  allow  the  plaintiff 
to  occupy  the  premises  under  it,  cannot  aid  the  plaintiff's 
title  to  the  hay,  nor  to  the  increased  value  of  the  stock,  so 
as  to  enable  him  to  maintain  trover  for  either,  although  it 
might  furnish  the  plaintiff  an  immediate  remedy  by  action 
for  all  his  damages  occasioned  by  the  default  of  the  defend- 
ant, including  his  interest  in  the  bay,  stock,  &c.,  as  well  as 
for  his  labor  and  loss  of  profits,  in  which  action  all  the  rights 
of  both  parties  could  be  litigated  and  determined,  and  such 
is  the  policy  of  the  law.     (See  1  9  Wend.,  207,  and  cases  cited.) 

III.  The  evidence  shows  that  the  hay  was  fed  by  the  de- 
fendant to  the  same  stock  it  was  to  have  been  fed  to  by  the 
plaintiff  if  he  had  remained  there.      Trover  will  not  lie  for 
such  an  appropriation  of  the  property.    (See  1  Taunton,  241.) 

IV.  The  plaintiff  had  violated  and  forfeited  the  lease  on 
his  part,   by  taking  and  carrying  away  seven  or  eight  hun- 
dred of  the  hay,  and  feeding  it  to  other  stock  on  another 
farm,  and  by  keeping  his  team  on  the  hay  in  question  with- 
out defendant's  consent.      The  defendant  had  good  cause  to 
terminate  the  lease  to  save  the  residue  of  his  property.      At 
all  events  he  has  a  right  to  insist  that  the  litigation  upon 
the  lease  shall  be  in  such  form  as  to  allow  of  recoupment 
and  counter  claims  for  damages  on  his  part. 
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V.  When  the  plaintiff  surrendered  up  the  possession  and 
property,  no  mutter  for  what  cause,  he  surrendered  with  it 
his  title  to  the  hay,  and  all  else  that  remained  undivided. 
It  the  surrender  was  voluntary,  he  is  without  remedy.  If 
forced  to  surrender,  his  remedy  is  perfect,  by  action  against 
the  defendant  for  a  violation  of  the  agreement,  and  it  is  in- 
sisted that  such  is  his  only  remedy.  The  rule  sometimes  in- 
sisted upon,  allowing  the  plaintiff  to  choose  between  differ- 
ent forms  of  action  for  the  same  cause,  applies  to  cases  where 
a  sinirle  action  in  either  form  will  close  the  litigation,  but 

o  *— '  / 

does  not  apply  here.  It  must  be  borne  in  mind  that  in  this 
case  the  plaintiff  was  completely  ousted,  and  the  lease  whol- 
ly and  totally  terminated,  he  no  longer  occupied  under  it. 
All  the  right  of  action  he  has,  or  ever  can  have  under  the 
lease  or  for  its  violation,  was  perfect  the  moment  he  sur- 
•rendered  possession.  A  single  action  will  afford  him  a  full 
and  perfect  remedy.  The  defendant  insists  that  the  plain- 
tiff shall  be  confined  to  an  action  in  such  form  as  will  enable 
the  defendant  to  make  recoupment,  and  litigate  and  submit 
his  counter-claims  growing  out  of  the  same  contract.  In  any 
view  of  the  case,  the  decision  of  the  county  court  is  correct. 

By  the  court,  DANIELS,  J.  The  plaintiff  claimed  upon  the 
trial  of  this  action  that  he  was  entitled  to  recover  the  value 
of  a  quantity  of  hay,  which  it  was  alleged  the  defendant 
had  converted  to  his  own  use.  The  hay  had  been  cut  by 
the  plaintiff  upon  a  farm  which  the  defendant  owned,  and 
had  let  to  the  plaintiff  by  an  agreement,  dated  on  the  four- 
teenth of  July,  1SG2.  By  the  terms  of  the  agreement  the 
plaintiff  was  to  have  the  farm,  except  the  house  and  garden, 
together  with  four  cows,  two  yearling  heifers  and  two  steer 
calves,  until  the  first  of  April,  1S6-3,  and  to  furnish  the  grass 
seed  for  seeding  down  the  land  broken  up  at  the  date  of  the 
agreement. 

And  one-half  that  required  to  seed  down  such  land  as 
should  be  afterwards  broken  up.  For  which  the  plaintiff 
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agreed  to  do  all  the  work  upon  the  farm,  work  it  in  a  work- 
manlike manner,  and  trim  the  orchard.  He  also  agreed  to 
seed  down  the  land  required  to  be  sor/n  with  grass  seed,  and 
furnish  half  the  seed  for  that  which  should  be  broke.!  up 
after  the  making  of  the  agreement,  and  half  the  seed  grain, 
and  to  deliver  one-half  the  grain,  potatoes,  &c.,  in  the  half- 
bushel,  and  one-half  the  butter,  cheese,  £c.,  together  with 
one-half  the  growth  of  the  stock,  to  the  defendant. 

The  plaintiff  was  to  have  his  fire-woo'd  from  the  farm, 
and  one-half  the  apples  and  cider. 

The  plaintiff  had  possession  of  the  farm,  and  carried  it  on 
under  the  agreement,  until  the  seventh  of  January,  1863, 
when  the  defendant  entered  upon  it  and  turned  him  out  of 
possession.  Previous  to  that  time  the  plaintiff"  had  fed  his 
team  from  the  hay,  cut  upon  the  farm,  which  the  defendant 
claimed  was  in  violation  of  the  agreement,  and  on  that  ac- 

o  ' 

count  he  dispossessed  him.  The  hay  in  question  remained 
upon  the  farm,  and  was  afterwards  consumed  by  the  stock 
placed  upon  it  under  the  agreement,  and  a  span  of  horses 
and  cow  belonging  to  the  defendant.  By  the  terms  of  the 
agreement  the  defendant  was  entitled  to  have  one  cow  and 
one  horse  kept  upon  the  premises.  This  use  of  the  hay  the 
county  court  held  to  be  justified  by  the  agreement,  and 
therefore  non-suited  the  plaintiff.  No  express  provision  is 
contained  in  the  agreement,  relating  to  the  hay  that  should 
be  raised  upon  the  farm,  or  indicating  what  should  be  done 
with  it  by  the  plaintiff. 

What  ever  his  obligations  were  in  that  respect  must  be 
determined  constructively  or  inferentially  fro  n  the  subject 
matter  to  which  it  related,  and  to  the  provisions  contained 
in  it.  And  to  reach  such  determination  the  circumstances 
should  be  considered  under  which  the  parties  made  and  en- 
tered into  the  agreement. 

This  is  a  well  settled  and  familiar  rule.  (Springsteen  agt. 
Sampson,  32  N.  Y.,  703.) 
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At  that  time  they  contemplated  and  intended  that  the 
plaintiff  should  take  and  cultivate  the  defendant's  farm,  and 
receive  and  maintain  upon  it  certain  live  stock,  for  their  joint 
and  mutual  profit  and  advantage.  As  his  share  of  the  joint 
adventure,  the  defendant  furnished  the  farm,  the  live  stock 
and  certain  parts  of  the  seed  grain  and  grass  seed.  While  as 
an  equivalent  for  that  the  plaintiff  was  to  furnish  and  sup- 
ply the  residue,  and  perform  the  labor  and  devote  the  care 
required  for  the  purpose  of  carrying  on  the  farm,  providing 
for  and  taking  care  of  the  stock  and  its  increase,  in  a  work- 
manlike manner,  and  to  leave  upon  the  farm  at  the  expira- 
tion of  his  term,  the  same  amount  of  live  stock  he  received 
from  the  defendant.  The  enterprise  though  not  a  partner- 
ship, was  in  the  nature  of  one.  The  object  was  to  secure 
the  joint  benefit  and  profit  of  the  parties,  each  contributing 
certain  means  to  the  production  of  that  result. 

The  leading  object  was  to  place  the  plaintiff  in  a  situation 
where  he  could  work  the  farm  on  shares.  And  the  stock 
was  placed  upon  it  to  enable  him  to  secure  the  increase  and 
make  the  butter  and  cheese,  which  were  to  be  divided 
equally  between  himself  and  the  defendant. 

The  stock  was  to  be  sustained  upon  and  by  the  farm, 
which  could  only  be  done  by  feeding  to  it  the  hay  raised 
upon  the  farm,  so  far  as  that  was  necessary  for  that  purpose. 
If  instead  of  the  hay  being  produced  from  the  farm,  the 
parties  had  mutually  agreed  to  supply  it  by  joint  purchase,  for 
the  same  purpose,  there  would  be  no  question  made  but  that 
they  would  own  it  as  tenants  in  common.  And  there  can  be 
no  legal  or  substantial  difference  between  the  effect  of  such 
a  purchase  and  the  production  of  it  in  the  manner  contem- 
plated by  this  agreement,  for  it  resulted  from  the  joint  means 
of  the  plaintiff  and  defendant :  one  contributing  the  land, 
and  the  other  the  labor  that  produced  it.  Instead  of  deliv- 
ering one  half  the  hay  directly  to  the  defendant,  as  the 
plaintiff*  covenanted  respecting  the  grain,  potatoes,  apples, 
cider,  and  increase  of  the  stock,  he  undertook  to  deliver  to 
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him  one  half  the  result  of  it  in  the  form  of  the  butter  and 
cheese  that  should  be  produced  by  it,  which  was  only 
another  form  of  giving  the  defendant  one  half  the  hay  re- 
quired to  keep  the  stock. 

In  that  manner  he  would  have  the  benefit  from  it  just 
as  much,  and  probably  more  so,  than  he  would  if  one  half 
the  hay  had  been  delivered  over  to  him.  The  plaintiff  cov- 
enanted to  work  the  farm  in  a  workmanlike  manner,  which 
could  only  be  performed  in  this  respect  by  feeding  the  stock 
he  was  to  keep  upon  it,  with  the  hay  produced  by  it.  Un- 
der this  view  of  the  agreement,  the  defendant's  interest  in 
the  hay  was  the  same  in  effect,  though  not  as  direct  as  that 
which  it  secured  to  him  in  the  grain,  apples,  and  cider;  and 
such  interest,  it  is  well  settled  was  that  of  a  tenant  in  com- 
mon with  the  plaintiff.  (Jackson  agt.  Brownell,  1  John., 
267 ;  Demott  agt.  Hayman,  8  Cowen,  220 ;  Casivcll  agt. 
JDistrich,  15  Wend.,  379 ;  Putnam  agt.  Wise,  1  Hill,  234 ; 
Tripp  agt.  Riley,  15  Barb.,  333 ;  Dinehart  agt.  Wilson,  Id., 
595.) 

When  the  defendant  took  possession  of  the  hay  in  ques- 
tion, therefore,  he  did  not  convert  the  property  so  as  to  au- 
thorize the  plaintiff  to  maintain  trover  for  it,  even  though 
the  plaintiff  had  not  forfeited  his  rights  under  the  contract, 
by  feeding  his  own  horses  upon  the  hay  raised  from  the  farm, 
for  nothing  less  than  the  destruction  or  sale  of  the  joint 
property,  will  constitute  a  conversion  by  a  tenant  in  com- 
mon, or  joint  tenant.  And  as  the  hay  was  mostly  devoted 
to  the  same  purposes  by  the  defendant,  which  the  plaintiff 
had  covenanted  to  devote  it  to  by  the  agreement,  that  of 
feeding  and  maintaining  the  live  stock  placed  upon  the  farm, 
he  was  not  chargeable  with  a  conversion  in  that  appropria- 
tion of  it;  for  changing  the  form  a  of  chattel  by  one  joint 
owner,  by  converting  it  to  its  ultimately  intended  and  prof- 
itabe  use,  is  not  wrongful  in  judgment  of  law.  (2  Hlliard 
on  Torts,  425-8 ;  2  Grecnleaf  on  Evidence,  §  646  ;  Fleming 
agt.  Greenville,  I  Taunt.  241.) 
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But  the  defendant  kept  one  horse  upon  the  hay,  besides 
the  horse  and  cow  he  was  entitled  under  the  contract  to  have 
maintained  upon  the  farm.  By  the  terms  of  the  contract 
there  was  no  disposition  either  expressly  or  impliedly  made 
of  the  hay  that  might  remain,  after  the  stock  placed  upon 
the  farm,  together  with  the  defendant's  horse  and  cow  had 
been  fed  upon  it,  so  far  us  they  required  it.  The  excess,  if 
any  remained  after  the  plaintiff  had  performed  all  the  obliga- 
tions in  that  respect  resting  upon  him,  would  vest  in  and  be- 
long to  the  plaintiff.  That  there  was  such  an  excess  may 
be  fairly  and  reasonably  inferred,  from  the  circumstance 
that  the  defendant  was  able  to  feed  one  horse  upon 
it  in  addition  to  the  stock — horse  and  cow  the  plaintiff 
was  bound  to  maintain  with  it;  and  for  that  excess, 
whatever  it  might  be  proven  to  be  worth,  the  plaintiff 
should  have  been  allowed  to  recover  by  the  county 
court.  To  thiit  extent,  and  to  that  only,  the  defendant  be- 
came liable  to  the  plaintiff,  in  the  form  of  action  adopted  in 
this  case  ;  and  to  enable  the  plaintiff  to  maintain  the  action 
to  that  extent,  the  order  should  be  reversed,  and  a  new  trial 
directed. 
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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  PETITION  OF  JOHN  R.  CECIL 
and  Others. 

In  an  election  for  directors  of  a  Gas  LigM  Company,  the  insr-ectors  of  the  election 
have  no  power  to  try  and  determine  the  genuineness  of  tlit  proxies  offered  to  be 
voted  upon.  If  they  are  apparently  the  acts  of  the  stockholders,  and  regular  upon 
their  face,  that  ends  the  matter  so  fur  as  the  inspectors  are  con-e.ned. 

Nor  have  the  inspectors  the  power  to  require  a  stockholder  voting  in  person  or  by 
proxy,  to  make  affidavit  that  the  stock  is  not  hypollierated. 

An  objection  that  this  proceeding  applies  only  to  monied  corporations  is  not  sustain- 
able. The  Revised  Statutes  applies  to  all  corporations  except  libraries,  religious 
societies,  and  certain  monied  institutions. 

New  York,  Special  Term,  February,  196 9. 

THIS  was  an  application  on  the  part  of  the  petitioners  to 
set  aside  the  election  of  three  out  of  the  twelve  directors  of 
the  Metropolitan  Gas  Light  Company. 

The  grounds  of  the  application  were  alleged  irregulari- 
ties on  the  part  of  the  inspectors  who  conducted  the  elec- 
tion. 

It  was  decided  by  the  inspectors  that  proxies  presented 
by  persons  who  offered  to  vote  in  that  way,  could  not  be  re- 
ceived, if  objected  to,  unless  the  execution  of  the  same  was 
proved  by  the  certificate  of  some  officer  duly  authorized  to  take 
acknowledgments  of  the  execution  of  instruments,  or  by  the 
proof  or  affidavit  of  its  execution  by  a  subscribing  witness. 
A  sufficient  number  of  votes  to  hare  elected  the  petitioners 
over  the  respondents  were  rejected  for  such  reasons  ;  other 
votes  were  also  rejected  on  the  ground  that  the  stockholder 
offering  to  rote  in  person,  declined  to  make  an  affidavit  that 
the  stock  owned  by  him  v\as  not  hypothecated.  It  was 
also  decided  by  the  inspectors  that  no  proxy  could  be  voted 
on  unless  the  same  was  accompanied  by  an  affidavit  that 
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the  shares  on  which  said  proxy  was  given,  had  not  been  hy- 
pothecated by  the  person  who  gave  the  proxy. 

JOHN  E.  BURRILL,  for  the  petitioner. 
WILLIAM  H.  ARNOUX,  for  respondent. 
HOOPER  C.  VAN  VORST,  for  the  corporation. 

CARDOZO,  J.  The  inspectors  entirely  mistook  their  pow- 
ers and  duties.  They  are  purely  ministerial  officers. 

When  a  proxy  apparently  executed  by  the  stockholder, 
regular  in  form  was  presentnd  to  them,  they  had  no  right  to 
refuse  to  receive  the  vote,  or  assume  to  themselves  the 
power  of  a  judicial  tribunal  to  try  its  genuineness.  If  it 
were  apparently  the  act  of  the  stockholder,  and  regular 
upon  its  face,  that  ended  the  matter  so  far  as  the  inspect- 
ors were  concerned.  If  for  any  reason,  not  apparent  upon 
its  face,  it  was  invalid,  redress  must  be  sought  from  the 
courts  after  the  election,  if  its  being  used  worked  any  detri- 
ment. 

The  question  whether  the  stock  was  hypothecated,  was 
wholly  immaterial,  this  not  being  a  monied  corporation. 

The  preliminary  objection  that  this  proceeding  only  ap- 
plies to  monied  corporations  is  not  well  taken. 

The  proceeding  of  course  could  not  be  taken  under  the 
act  in  relation  to  monied  corporators  (1st  Ed.  Stat.,p.  554  $ 
47,  48)  but  it  is  within  the  1st  R.  S.  (Ed.  Stat.),  p.  560  §  5, 
which  applies  to  all  corporations  except  libraries,  religious 
societies  and  certain  monied  institutions. 

The  election  as  to  the  three  directors  mentioned  in  the 
petition  must  be  set  aside  and  a  new  election  ordered.  The 
provisions  of  the  order  will  be  settled  on  notice. 


NEW  YOEK  PEACTICE  EEPOKTS.       479 

Darrow  agt.  Bruff. 


NEW  YORK  COMMON  PLEAS. 

JOHN  E.  DARROW,  Receiver,  &c.  agt.  RICHARD  I.  BRUFF, 

and  others. 

A  general  assignment  for  the  benefit  of  creditors,  of  a  limited  partnership,  executed 
and  acknowledged  by  the  resident  partner  in  person,  for  himself,  for  the  firm  and  as 
the  attorney  in  fact  of  the  non  resident  partners,  is  sufficiently  executed. 

Non  resident  members  of  a  firm  are  not  necessarily  included  in  the  statutory 
requirement  of  a  personal  execution  and  acknowledgment  by  each  of  the 
assignors. 

Special  Term,  December,  1868. 

THE  plaintiff  as  a  receiver,  appointed  in  supplementary 
proceedings,  filed  a  bill  to  set  aside  the  general  assignment 
of  a  special  partnership,  upon  the  single  ground  that  it  was 
not  executed  and  acknowledged  by  all  of  the  general  part- 
ners in  person,  before  delivery  to  the  assignee.  One  of 
the  partners  resided  in  New  York,  and  the  other  two  in 
New  Orleans.  The  remaining  facts  are  sufficiently  stated  in 
the  opinion. 

WILLIAM  H.  DICKINSON,  for  plaintiff. 
AUGUSTUS  F.  SMITH,  for  defendant. 

BARRETT,  J.  The  instrument  in  question  was  the  gen- 
eral assignment  of  a  special  or  limited  partnership.  It  was 
acknowledged  by  the  resident  partner  in  person,  for  himself, 
for  the  firm,  and  as  the  attorney,  in  fact,  of  the  non-resident 
partners,  who  promptly  ratified  his  acts.  It  is,  therefore, 
distinguishable  from  Adams  agt.  Houghton  (3  Abb.  N.  S.  46), 
which  was  a  case  of  an  assignment  by  resident  debtors  ex- 
clusively. That  case  went  far  enough,  and  I  entirely  con- 
concur  in  Judge  BRADY'S  intimation  that  non-resident  mem- 
bers of  a  firm  are  not  necessarily  included  in  the  statutory 
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requirement  of  a  personal  execution  and  acknowledgment 
by  each  of  the  assignors.  The  legislature  could  never  have 
contemplated  nor  intended  that  the  property  of  an  embar- 
rassed or  insolvent  firm  should  be  left  to  be  scrambled  for 
in  a  creditors'  race  of  diligence,  and  to  be  sacrificed  upon 
the  first-acquired  executions,  while  the  assignment  is  travel- 
ing, perhaps  thousands  of  miles,  for  the  signature  and  ac- 
knowledgment of  a  single  non-resident  partner.  Such  a 
construction  would  be  especially  unreasonable  in  the  case  of 
a  limited  partnership,  where  equality  in  the  distribution  of 
the  assets  is  one  of  the  duties  imposed  upon  the  partners. 
It  would  be  a  most  inharmonious  state  of  the  law,  were  the 
practical  working  of  the  equality  so  prescribed'  made  to  ef- 
fect a  complete  inversion  of  the  intention.  I  am  therefore 
of  opinion  that  the  assignment  in  question  is  valid  and  that 
the  complaint  should  be  dismissed  with  costs. 


NEW  YORK  PRACTICE  REPORTS.  43] 

East  New  York  and  Jamaica  Railroad  Co.  agt.  Lighthall. 


N.Y.  SUPERIOR  COURT. 


THE  EAST  NEW  YORK  AND  JAMAICA  RAILROAD  COMPANY 
agt.  WILLIAM  A.  LIGHTHALL. 

A  corporation  (railroad)  can  act  only  by  and  through  its  officers  and  agents.  Hence 
the  acts  of  such  officers  and  agents,  performed  within  the  scope  of  their  general 
official  duties,  are  binding  upon  the  corporation. 

Receiving  payment  of  subscriptions  to  its  capital  stock,  is  no  more  out  of  the  line  of 
the  president's  duty,  than  receiving  payment  for  any  other  debt. 

Therefore,  where  the  president  of  the  corporation  receives  payment  of  the  sub- 
scriptions, to  its  capital  stock  in  anything  other  than  money,  his  act  is  binding 
upon  the  corporation,  unless  the  corporation  itself  is  incapable  of  receiving  pay- 
ment in  that  way ;  and  this  is  so,  notwithstanding  the  authority  given  to  the 
president  may  have  been  limited  in  terms,  to  collections  in  money  only. 

Every  corporation  has,  besides  the  powers  expressly  conferred  by  its  charter,  cer- 
tain common  law  powers,  which  may  be  exercised  in  furtherance  of  the  purposes 
of  the  corporation. 

The  plaintiff  in  this  case  having  no  limitation  in  its  charter  to  the  ordinary  implied 
powers  of  all  corporations,  nor  any  provision  which,  either  in  express  terms  or 
by  necessary  implication,  defines  the  thing  which  the  plaintiff  shall  receive  in 
payment  for  debts  due  to  the  corporation,  the  receipt  by  their  president  of  coal  stock 
of  another  corporation,  in  payment  for  the  defendant's  subscription  to  the  capital 
stock  of  the  plaintiff,  was  the  receipt  thereof  by  the  plaintiff,  and  cannot  now  be 
rejected  for  want  of  authority. 

General  Term.  December,  1868. 

THE  action  was  brought  to  recover  the  amount  of  a  sub- 
scription made  by  the  defendant  to  the  capital  stock  of  the 
plaintiffs.  The  defence  was  payment. 

It  was  proved  that  the  subscription  was  made  in  July, 
1866.  The  defendant  testified  that,  about  the  1st  of  No- 
vember, one  Degrauw,  the  president  of  the  plaintiff's  com- 
pany, came  on  board  the  cars  at  Jamaica  and  asked  the  de- 
fendant if  he  would  sell  him  coal  stock.  Defendant  replied 
he  would  upon  one  condition.  That  he  owed  the  plaintiff 
one  thousand  dollars,  and  wanted  to  pay  it  for  some  time, 
and  would  sell  the  coal  stock  on  that  condition  at  the  same 
price  he  paid  for  it — thirty  dollars  a  share.  Degrauw  told 
VOL.  XXXYL  31 
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defendant  to  come  to  his  office.  The  next  day  defendant 
called  at  Degrauw's  office,  and  transferred  to  Degrauw  one 
hundred  shares  of  the  stock  of  the  Mahony  Coal  Company, 
and  received  two  acceptances  of  Degrauw  of  one  thousand 
dollars  each,  and  the  following  written  agreement : 

NEW  YORK,  November  1,  1866. 

"  I  hereby  agree  to  deliver  to  William  A.  Lighthall,  on 
the  completion  of  the  extension  to  Jamaica  of  the  East  New 
York  and  Jamaica  Railroad  Company,  a  certificate  of  stock 
of  (20)  twenty  shares  of  the  capital  stock  of  said  company. 

"  AAEON  A.  DEGRAUW." 

A  witness  for  the  defendant  testified  that  at  the  time  the 
coal  stock  was  transferred,  the  defendant  said  to  Degrauw, 
"this  pays  my  subscription  for  one  thousand  dollars;"  and 
Degrauw  said,  "Yes,  that  is  all  right  j  when  the  stock  is 
issued,  I  will  give  it  to  you." 

Degrauw  contradicted  all  this  evidence  j  and  there  was 
much  other  conflicting  evidence,  as  to  whether  Degrauw 
agreed  to  take  the  coal  stock  as  payment  for  the  subscrip- 
tion. Degrauw  also  testified  that  he,  Mr.  Black,  and  the 
secretary,  were  authorized  by  the  plaintiff  to  collect  the 
stock  subscriptions,  but  were  never  authorized  to  accept,  in 
^payment  of  the  defendant's  subscriptions,  Mahony  Coal  Com- 
dany  Stock  j  and  the  plaintiff* s  secretary  and  treasurer  tes- 
tified that  the  plaintiff  never  authorized  anything  but  cash 
to  be  taken  for  subscriptions  to  their  capital  stock. 

The  plaintiff's  counsel  asked  the  court  to  direct  the  jury 
•to  find  a  verdict  in  its  favor,  on  the  grounds,  among  others, 
that  the  written  agreement  did  not  show  any  permission  to 
accept  the  coal  stock  for  the  subscriptions ;  and  that  Degrauw 
had  no  power  to  accept  the  coal  stock  in  payment  of  the 
subscriptions. 

The  court  refused  the  request  and  the  plaintiff  excepted. 
The  court  submitted  the  case  to  the  jury,  under  instruc- 
tions that  if  it  was  an  agreement  of  Degrauw's  to  receive 
the  coal  stock  as  payment  of  the  defendant's  subscription  to 
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the  capital  stock  of  the  plaintiff's  company,  that  he  had  a 
right  as  president  of  such  company  to  accept  other  things 
besides  money  in  payment  of  the  subscriptions  to  their  stock. 
That  if  the  jury  found  that  Degrauw  agreed  to  receive  the 
coal  stock  as  payment  of  the  defendant's  subscription,  they 
must  discharge  the  defendant.  To  these  instructions  the 
plaintiff  excepted. 

The  jury  found  for  the  defendant. 

A  motion  for  a  new  trial  was  made  upon  the  judge's  min- 
utes, and  denied.  Judgment  upon  the  verdict  was  there- 
upon entered. 

The  plaintiff  appealed  from  both  judgment  and  order. 

J.  E.  PARSONS  for  plaintiff,  appellant 

W.  W.  GOODRICH,  for  defendant,  respondent 

Bg  the  court,  MONELL,  J.  The  question  which  was  sub- 
mitted to  the  jury  in  this  case  was,  whether  Degrauw  agreed 
with  the  defendant  to  receive  the  coal  stock  in  payment  for 
his  subscription  ;  and  they  were  instructed  that  if  they  so 
found,  the  agreement  was  binding  upon  the  plaintiff. 

If  it  was  proper  to  submit  such  question  to  the  jury  —  their 
verdict  cannot  be  disturbed.  The  evidence  was  conflicting, 
and  therefore  not  open  for  review  upon  these  appeals. 

But  it  is  claimed  that,  notwithstanding  Degrauw's  agree- 
ment, the  receipt  of  the  coal  stock  by  him  was  not  pay- 
ment to  the  plaintiff,  for  two  reasons  ;  first,  because  the 
plaintiff  had  no  power  to  receive  any  thing  other  than  money 
in  payment  of  subscriptions  to  its  capital  stock  ;  and,  sec- 
ond, because  Degrauw  had  no  authority  to  receive  it,  or  to 
bind  the  plaintiff  by  any  agreement  that  it  should  be  re- 
ceived in  payment  of  the  defendant's  subscription. 

Independently  of  the  evidence  furnished  by  the  plaintiff, 
that  Mr.  Degrauw  was  expressly  authorized  by  them  to  col- 
lect stock  subscriptions,  I  think  he  had  power  to  do  so,  by 
virtue  of  his  office  as  president  of  the  company. 
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Corporations  can  act  only  by  and  through  their  agents  ; 
for,  although  in  law  a  person,  and  capable  of  exercising  all 
the  functions  couferred  upon  it  by  law,  is  yet,  as  a  corporate 
aggregation,  incapable  of  exercising  such  functions  other- 
wise than  through  its  officers  and  agents.  Hence  the  acts  of 
such  officers  and  agents,  performed  within  the  scope  of  their 
general  official  duties,  are  binding  upon  the  corporation.  Or- 
dinarily corporations  do  not  differ  from  persons  in  the  effect 
which  is  to  be  given  to  the  acts  of  their  agents.  If  the 
corporation  has  power,  it  may  delegate  such  power  ;  and  it 
is  only  when  prohibited  by  law,  or  the  act  is  not  incidental 
to  the  purposes  of  its  incorporation,  that  it  is  ultra  vires, 
acd  void  (Sliarp  agt.  Mayor  of  New  York,  40  Barb.,  256). 

Receiving  payment  of  subscriptions  to  its  capital  stock 
was  no  more  out  of  the  line  of  the  president's  duty,  than 
receiving  payment  of  any  other  debt,  and  it  cannot  be 
pretended  that  such  receipt,  had  it  been  in  money, 
would  not  have  bound  the  plaintiff,  even  althongh  it  never 
came  to  its  possession.  And  the  fact  testified  to  by  the  sec- 
retary, that  no  one  was  authorized  to  receive  anything  other 
than  money,  cannot  impair  the  effect  which  must  be  given 
to  the  payment  made  by  the  defendant. 

In  this  case,  however,  there  was  express  authority  given 
to  the  president  of  the  company,  and  it  therefore  follows 
that  his  act  is  binding  on  the  plaintiff,  unless  the  plaintiff 
itself  was  incapable  of  receiving  anything  but  money ; 
and  that  is  so,  notwithstanding  the  authority  given  to  the 
president  may  have  been  limited  in  terms,  to  collections  in 
money  only  (Clark  agt.  Metropolitan  Bank,  3  Duer.,  241). 

It  is  a  familiar  principle,  that  the  act  of  the  agent,  al- 
though in  abuse  or  excess  of  authority,  if  within  the  gen- 
eral scope  of  the  business  he  was  employed  to  transact,  is 
binding  upon  his  principal,  as  respects  third  persons,  who, 
believing  in  the  power  of  the  agent,  would  sustain  a  loss  if 
the  act  was  not  considered  that  of  the  principal  (Hope  Mu- 
tual Life  Insurance  Co.  agt,  Taylor,  2  Eobt.,  268). 
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It  remains  then  to  be  seen  whether  the  plaintiff  had 
power  to  receive  payment  otherwise  than  in  money  for  sub- 
scriptions to  its  capital  stock. 

Every  corporation,  has,  besides  the  powers  expressly  con- 
ferred by  its  charter,  certain  common  law  powers,  which 
may  be  exercised  in  furtherance  of  the  purposes  of  the  cor- 
poration. Such  common  law  powers  are  the  same  as  those 
possessed  by  individuals,  and  may  be  employed  in  the  same 
manner,  unless  restricted  by  some  positive  or  clearly  im- 
plied prohibition  of  law  (Barry  agt.  Merck.  Exch.  Co.,  I 
Sandf.  Ch.  280 ;  DeGro/agt.  Am.  Linen  Thread  Co.,  21  N. 
Y.  E.j  124).  And  the  objection  that  an  act  of  a  corpora- 
tion is  ultra  vires  rests  upon  the  absence  of  either  express 
or  implied  power,  and  not  upon  the  wrong  use  of  it,  espe- 
cially where  such  wrong  use  may  work  injury  to  innocent 
persons. 

These  common  law  or  implied  powers  in  a  corporation 
were  fully  recognized  in  Curtiss  agt.  Leamtt  (15  N.  T.  R., 
9),  where  it  was  held  that  a  corporation  had  power  to  con- 
tract a  debt,  and  give  its  time  obligation  for  its  payment. 
And  in  a  later  case  (City  Sank  of  Columbus  agt.  Bruce,  17 
N.  T.  R.}  507),  the  receipt  by  a  corporation  of  its  own  stock 
in  payment  of  a  debt  due  to  it,  was  sustained,  as  being 
within  the  incidental  powers  of  the  corporation.  The  court 
there  say  (SELDEN,  J.),  "  I  am  not  aware  of  any  common 
law  principle  which  forbids  it,  nor  is  it  known  to  have  been 
in  contravention  of  any  provision  of  the  charter  of  the  com- 
pany." And  in  (Magee  agt.  Badger,  30  Barb.,  246),  a  rail- 
road corporation  took  the  promissory  notes  of  a  subscriber 
in  payment  of  his  subscription  for  stock,  and  it  was  up- 
held. 

I  have  looked  into  the  charter  of  the  plaintiff's  company 
and  also  at  the  provisions  of  the  Revised  Statutes  to  which 
the  charter  is  subject,  and  do  not  find  any  limitation  to  the 
ordinary  implied  powers  of  all  corporations,  nor  any  provis- 
ion which,  either  in  express  terms  or  by  necessary  implica- 
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tion,  defines  the  thing  which  the  plaintiff  shall  receive  in 
payment  for  debts  due  to  the  corporation. 

I  do  not  think  any  question,  whether  receiving  coal  stock 
of  another  company  was  within  the  purposes  of  the  plain- 
tiff's corporation,  is  involved  in  the  present  case.  If  this 
was  an  action  upon  an  executory  contract,  to  compel  the 
plaintiff  to  receive  the  stock  in  payment  for  the  defendant's 
subscription,  it  might  be  said,  that  dealing  in  such  stock 
was  foreign  to  the  purposes  of  the  company,  and  the  con- 
tract therefore  not  within  its  implied  powers.  But  in  this 
case  the  contract  was  executed.  The  stock  had  been  re- 
ceived by  Degrauw  in  payment  of  defendant's  subscription, 
and,  as  has  been  seen,  such  receipt  was  the  receipt  of  the 
plaintiff,  and  cannot  now  be  rejected  upon  any  plea'  of  want 
of  authority. 

And  although  the  plaintiff  has  not  reaped  the  fruits  of 
the  transaction,  it  must,  nevertheless,  be  concluded  by  the 
act  of  its  agent,  and  not  seek  to  inflict  a  wrong  upon  an  in- 
nocent person  who,  believing  in  the  competency  of  the 
agent  to  act  on  behalf  of  his  principal,  had  dealt  with  him 
accordingly. 

I  am  of  opinion  that  the  judgment  and  order  appealed 
from  should  be  affirmed. 

GARVIN,  J.;  concurred. 


People  agt  Halsey. 


THE  PEOPLE  ex.  rel  WILLIAM  R.  STEPHENS,  Supervisor 
of  Fremont,  agt.  PETER  HALSEY,  County  Treasurer  of 
Steubeu  County. 

A  tax  payer,  who  is  also  supervisor  of  a  town,  is  a  proper  person  to  make  applica- 
tion on  bebalf  of  the  people,  as  relator,  for  a  mandarmu  to  compel  the  county 
treasurer  of  the  county  to  issue  his  warrant  to  the  sheriff  of  the  county,  com- 
manding him  to  make  the  amount  of  tax  assessed  upon  debts  owing  to  non-resi- 
dents of  the  town. 

After  the  collector  of  a  town  has  made  his  return  in  due  form,  as  to  the  taxes  im- 
posed in  that  town  upon  debts  owing  to  non-resident  creditors  remaining  unpaid, 
the  Statute  (Laws  of  1851,  Ch.  371  $  6)  makes  it  the  duty  of  the  county  treasurer, 
after  the  expiration  of  twenty  days  from  the  return,  to  issue  his  warran  t  to 
the  sheriff  of  the  county,  where  the  debtors  reside,  commanding  him  to  make  of 
the  goods  and  chattels  and  real  estate  of  such  non-residents,  the  amount  of  such 
tax,  &c. 

This  is  a  mere  ministerial  duty  which  the  statute  imposes  upon  the  county  treasurer, 
and  peremptorily  requires  him  to  perform  upon  the  return  of  the  collector  being 
duly  made  containing  the  necessary  facts.  He  has  no  discretion  to  exercise  in 
the  matter,  and  is  invested  with  no  judicial  functions  whatever  in  regard  to  it. 

But  as  want  of  jurisdiction  may  be  alleged  by  way  of  answer,  to  any  and  all  judi- 
cial proceedings,  the  county  treasurer  may  challenge  the  jurisdiction  of  any  or 
all  of  the  officers  and  tribunals,  to  make  the  assessment  or  impose  the  tax  thereon, 
and  show,  if  he  can,  that  the  assessment  and  the  tax  are  both,  or  either,  contrary 
to  the  statute  and  void. 

The  assessors  are  not  concluded  by  the  verified  statement  of  the  agents  of  the  non-resi- 
dent creditors,  of  the  amount  due  such  creditors,  but  they  may,  in  the  exercise 
of  their  general  powers  and  duties,  go  further  and  make  inquiry  for  themselves 
from  the  debtors  and  other  sources,  and  thus  ascertain  and  determine  to  their 
own  satisfaction  the  amount  of  such  indebtedness  from  solvent  debtors  of  the 
town,  due  to  such  non-resident  creditors ;  and  whatever  mistakes  or  errors  the 
assessors  may  make  in  ascertaining  such  debts,  they  cannot  be  reviewed  in  this 
proceeding. 

Monroe  General  Term,  March,  1867. 

Before  JAMES  C.  SMITH,  WELLES  and  JOHNSON,  Justices. 

NOTICE  for  mandamus  to  Steuben  special  term,  granted ; 
order  affirmed  by  the  general  term  of  the  7th  district,  and 
appealed  to  this  court. 
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B.  F.  Young,  agent  for  Craven,  Oswold  &  Estcourt,  non- 
residents of  the  state,  made  out  and  delivered  to  the  defend- 
ant, as  treasurer,  a  sworn  statement  of  the  debts  due  to  them 
in  twenty-  five  different  towns  in  Steuben  county,  as  re- 
quired by  §  2  of  the  Laws  of  1S51,  page  722.  The  treas- 
urer delivered  to  the  assessors  of  Fremont  a  copy  of  the 
statement  duly  certified  as  required  by  the  law.  In  that 
statement  the  amount  of  debts  due  from  persons  in  Fremont 
was  stated  at  $6,505.  The  assessors,  disregarding  that  state- 
ment, inserted  in  the  roll  for  debts  due  from  persons  in  Fre- 
mont, to  Craven  and  others,  as  non-resident  creditors,  the 
sum  of  $50,000,  and  a  tax  was  charged  upon  that  sum  of 
$2,126  98.  The  collector  returned  the  tax  to  the  treasurer 
as  unpaid.  This  is  a  motion,  at  the  instance  of  the  relator, 
who  describes  himself  as  supervisor  and  a  tax-payer  of  Fre- 
mont, to  compel  the  treasurer  to  issue  his  warrant,  under  § 
6  of  kw  of  1851,  to  the  sheriff,  to  enforce  the  collection  of 
the  tax.  The  defendant  declines  to  issue  his  warrant,  for 
the  reason  that  the  tax  is  laid  on  an  amount  illegally  assessed 
at  $50,000  instead  of  $6,505. 

GEORGE  S.  JONES  and  D.  RUMSEY,  counsel  for  appellant, 
defendant. 

I.  The  relator  has  no  right  to  this  writ.  The  writ  will 
not  issue  in  cases  of  doubtful  right,  and  the  party  will  not 
be  entitled  to  it  unless  he  has  a  clear  legal  right  to  the  relief 
asked  for  in  the  writ.  (Crary's  N.  Y.  Pr.,  272 ;  People  agt. 
Sup's  Clienango,  1  Kernan,  563-574 ;  Same  agt.  Ransom,  2 
Com.,  490.) 

And  no  case  is  found  where  either  certiorari  or  man- 
damus has  been  allowed,  where  the  remedy  sought  was 
common  to  every  person  alike,  but  they  are  allowed  where 
the  facts  give  to  relator  some  specific  right  to  a  remedy  on 
grounds  peculiar  to  himself.  So  held  in  Adriancc  agt.  Sup's 
of  Yew  York  (12  How.  Pr.  E.,  226.) 
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The  writ  was  refused  because  the  facts  were  not  such  as 
affected  the  relator  alone,  but  were  in  principle  applicable 
to  every  person  who  was  named  in  tax  list.  (Church  agt. 
Sup's  Alkgany,  IdWend.,  204.) 

The  same  doctrine  is  fully  held  on  demurrer  to  a  com- 
plaint at  New  York  general  term,  for  the  reason  that  a  per- 
son could  not  sustain  an  action  for  an  injury  of  a  public  na- 
ture, where  it  is  no  greater  to  him  than  to  every  other 
member  of  community  and  that  the  people,  by  their  attorney 
general,  must  prosecute  the  remedy.  (Roosevelt  agt.  Draper  et. 
al,  16  How.  Pr.  R,  137.) 

The  same  is  held  strongly  in  Doolittle  agt.  Sup's,  Sroome 
(18  N.  T.  JR.,  155);  Davis  agt.  Mayor  of  New  YorJc,  (14  Id. 
506.) 

The  relator,  as  tax-payer,  therefore  has  no  right  to  this 
writ. 

As  supervisor  of  Fremont,?he  has  no  right  to  it,  for  the 
law  nowhere  gives  him  any  such  power  over  the  treasurer 
or  his  acts,  and  the  county  treasurer  is  in  no  way  amenable 
to  any  particular  supervisor  for  his  acts. 

The  board  of  supervisors,  as  such,  may  direct  a  suit  against 
the  treasurer,  or  his  bail  on  his  bond,  for  any  failure  to  per- 
form his  duty.  (1  Revised  Stat.,  369,  §  18.) 

And  it  is  to  be  sued  on  their  order,  or  on  a  requisition 
from  the  comptroller.  (1  Revised  Stat.,  370,  '§  27.) 

The  relator  in  his  capacity  as  supervisor,  does  not  show 
any  right  of  his  own  as  supervisor,  or  of  the  town  of  Fre- 
mont, which  has  been  affected  by  the  refusal  of  the  treas- 
urer, except  as  the  right  of  every  tax-payer  of  the  county 
is  affected  by  such  refusal. 

He  does  not  pretend  that  he  has  not  received  the  amount 
which  he,  as  supervisor,  was  to  receive  from  the  collector; 
if  he  did  so  claim,  it  should  appear  affirmatively. 

The  opposing  affidavits  show  such  amount  was  paid. 

The  town  of  Fremont  is  not  chargeable  with  any  loss  of 
tax  referred  to  which  may  be  sustained  by  the  default  of 
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the  treasurer  (1  Revised  Stat.4:l9$  5) ;  and  by  that  section  the 
towns  are  chargeable  with  losses  sustained  by  default  of  col- 
lectors only,  while  the  losses  which  result  from  default  of 
treasurer,  are  chargeable  on  the  county  at  large.  (1  Revised 
Statutes,  419,  §  5.)  And  in  every  case  of  loss  chargeable 
on  the  county,  every  tax-payer  of  the  county  has  as  much 
right  as  relator  to  the  writ,  in  either  capacity  in  which  he 
appears.  He  has  nothing  to  do  with  the  collector  of  taxes, 
or  control  over  the  treasurer,  in  either  capacity. 

The  assessment  made  by  the  assessors  of  Fremont  against 
Craven,  Oswold  &  Estcourt  for  the  50,000  was  entirely 
illegal,  and  the  assessors  acted  without  jurisdiction  in  mak- 
ing the  same. 

II.  If  debts  due  to  non-residents  were  taxable  under  the  gen- 
eral tax  laws  of  the  state  (1  Revised  Statutes,  387,  §  1), 
which  declares  that  all  lands  and  personal  estate  within 
this  state  shall  be  liable  to  taxation,  then  by  §  5,  p.  389,  it 
is  to  be  taxed  only  in  the  town  or  ward  in  which  the  person 
assessed,  or  trustee,  guardian,  executor,  administrator,  hav- 
ing charge  ot  the  same,  resides. 

By  the  Laws  of  1851,  chap.  176,  p.  332,  the  5th  section 
above  cited  was  amended  by  inserting  the  word  agent  be- 
fore trustees,  &c.,  still  leaving  the  personal  property  to  be 
assessed  in  the  town  where  the  trustee,  &c.,  having  charge 
of  it,  reside. 

The  agent  in  this  case  resided  in  Bath,  and  under  these 
statutes  the  assessors  of  Fremont  had  nothing  to  do  with 
the  personal  property.  (People  agt.  Corners  of  Taxes,  23  N. 
T.  R.,  224.) 

The  assessment  in  this  case  was  not  made  against  the 
agent,  but  against  Craven  and  others,  who  were  non-resi- 
dents of  the  United  States. 

The  only  power,  therefore,  the  assessors  of  Fremont  have 
over  debts  due  from  citizens  of  their  several  towns  to  non- 
residents, is  derived  from  chapter  371  of  the  Laws  of  1851. 
(Session  Laics  1851,  p.  721.)  And  whether  this  power  be 
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derived  from  the  law  of  1851,  as  an  original  grant  of  power, 
or  whether  that  law  be  deemed  a  restriction  of  the  power 
of  assessors  over  debts  due  to  non-residents,  they  can  exer- 
cse  it  only  in  the  way  authorized  by  the  law  of  1851.  It 
is,  however  an  original  grant  of  power,  for  before  that  law, 
the  assessors  had  no  jurisdiction  of,  or  control  over  the  per- 
sonalty of  those  not  residing  in  their  town 

By  section  two  of  that  law,  any  agent  of  a  non-resident 
creditor  residing  in  any  county  of  this  state,  is  required, 
on  or  before  the  25th  day  of  July,  to  furnish  to  the  county 
treasurer  of  each  county  where  the  debtor  resides,  a  true 
and  accurate  amount  of  the  debts  which  were  owing  to  his 
principal,  on  the  first  day  of  January  preceding,  which  was 
to  be  verified  by  his  oath. 

By  §  3,  a  penalty  of  $500  is  imposed  on  the  agent  for  not 
complying. 

By  §  4,  the  county  treasurer,  on  receiving  such  statement, 
shall  immediately  make  and  transmit  to  the  assessors  of  the 
several  towns  of  his  county  in  which  any  such  debtor  re- 
resides,  an  abstract  or  copy  of  so  much  of  said  statement 
as  relates  to  the  town  of  such  assessor,  with  the  name  of 
such  creditor. 

By  §  5,  the  assessor  receiving  such  abstract  or  statement 
from  the  county  treasurer  shall,  within  the  time  in  which  they 
are  now  required  by  law  to  complete  their  assessment  roll, 
enter  thereon  the  name  of  each  non-resident  debtor,  and  the 
aggregate  amount  due  him  in  such  town  on  the  first  day  of 
January  preceding,  in  the  same  manner  as  other  personal 
property  is  entered  in  said  town. 

The  other  sections  of  the  law  provide  for  the  treasurer 
issuing  his  warrant  in  case  of  the  non-payment  of  the  tax 
assessed  against  such  debts. 

Under  this  law,  B.  F.  Young,  agent  in  Bath,  Steuben 
County,  made  to  the  county  treasurer  the  statement  re- 
quired, setting  out  the  debts  due  Craven  and  others,  in 
twenty-five  of  the  towns  in  that  county,  and  the  county 
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treasurer  served  a  copy  of  such  statement,  duly  certified, 
upon  the  assessors  of  Fremont. 

The  assessors,  instead  of  inserting  on  their  roll  the  sum 
of  86,505  as  the  debts  due  in  Fremont,  disregarded  such 
statement  and  inserted  on  the  roll  the  gross  sum  of  $50,000 
as  the  the  amount  of  such  debts. 

It  is  evident  the  statute  intended,  in  cases  where  there 
was  no  agent  of  a  non-resident  creditor,  the  statement  of 
the  amount  of  debts  made  by  him  was  to  be  taken  as  the 
proper  amount  subject  to  taxation  in  the  several  towns  ;  for, 

1.  The  peculiar  provisions  of  the  5th,  section  that  the 
assessors  in  receiving   such  abstract  from  the  county  treas- 
urer containing  the  names  of  non-resident  creditors  and  the 
amount  due   them  in  such  towns,  are  to  complete  their  roll 
within  the  time  required  by  law,  by  entering  thereon  the 
names  of  such  non-residents,  and  the  aggregate  due  them  in 
such  town  in  the  same   manner  as  other  personal  property 
is  entered  upon  said  roll. 

Such  roll  is  to  be  completed  by  the  first  day  of  August. 
(1  Revised  Statutes,  tihEd.,  718,  $  17.) 

The  report  of  the  agent  is  not  required  to  be  made  to 
county  treasurer  until  the  25th  of  July.  It  is  then  to  be  sent 
to  assessors,  who  are  then  and  not  tiU  then,  to  complete  the 
roll  by  entering  the  name  of  such  non-resident  and  the 
amout  due  him  in  that  town,  &c. 

To  what  name  and  amount  does  this  refer  ?  Evidently, 
to  the  man  and  amount  contained  in  the  abstract  so  received 
from  the  county  treasurer,  for  there  is  no  provision  for  learn- 
ing these  facts  in  any  other  way.  And  all  this  is  to  be  done 
between  the  25th  of  July  and  the  first  day  of  August — only 
six  days.  They  are  only  required  to  delay  completing  their 
roll  to  receive  this  report. 

2.  The  report  thus  made  by  the  agent,  furnishes  pre- 
cisely the  same  evidence  of  the  amounts  subject  to  taxation 
in  that  town  which  in  1851  would  have  been  necessary  to 
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compel  the  assessors,  on  appeal  day,  to  reduce  the  assessment 
of  a  resident  for  personal  estate ;  for, 

By  I  Revised  Statutes,  383,  §  15,  which  continued  to  be 
the  law  down  to  1851,  it  is  expressly  provided  that  if  a 
party  assessed  for  personal  property  made  his  affidavit  of 
the  value  of  his  personal  estate,  it  shall  be  the  duty  of  the 
assessor  to  value  the  personal  estate  at  the  amount  specified 
in  the  affidavit,  and  no  more. 

The  legislature  evidently  intended  to  require  the  same  ev- 
dence  in  this  case,  and  no  other. 

3.  There  is  no  other  provision  made  by  law  for  obtaining 
the  names  of  non-resident  creditors,  or  the  amount  of  debts 
due  to  them  in  the  several  towns,  except  the  returns  of  the 
agents,  nor  does  it  seem  to  contemplate  any  other  way. 

4.  We  know  as  matter  of  history,  the  object  of  the  leg- 
islature in  the  law  of  1851  was,  to  reach  and  tax  debts  due 
to   non-resident   creditors,   owners  of  estates   scattered   in 
several  towns,  and  to  give  to  each  town  the  benefit  of  tax- 
ation on  the  debts  due  in  such  town. 

This  is  apparent  by  reference  to  the  law  of  1833  for 
taxing  debts  due  to  non-residents,  which  was  the  first  law 
for  that  purpose,  and  was  repealed  in  1837.  (Laivs  of  1833, 
p.  355.) 

The  second  section  of  the  act  requires  the  assessors  to 
make  diligent  inquiry  to  ascertain  debts  due  to  non-residents, 
the  names  of  the  creditors  of  debtors,  the  amount  of  each 
debt,  including  the  town  and  county  of  residence  of  such 
debtors.  By  §  3,  assessors  were  allowed,  without  charge, 
to  search  clerks'  and  registers'  offices  to  find  such  debts. 

By  §  4,  assessors  were  authorized  to  examine  any  person 
on  oath,  touching  such  debts,  but  this  section  shall  not  ex- 
tend to  those  cases  ivhere  lists  of  debts  sliall  have  leen  furn- 
ished l)y  the  agent  of 'any  non-resident  creditor,  according  to  the 
provisions  of  this  act. 

And  the  sixth  section  requires  every  agent  of  a  non-resi- 
dent creditor  to  furnish  to  the  county  treasurer,  under  oath, 
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a  list  of  all  debts  under  his  control,  with  the  names,  and  pla- 
ces of  residence  of  debtor,  &c. 

All  the  provisions  of  the  act  of  1833,  for  learning  from 
other  sources  the  existence  of  such  debts,  except  the  returns 
of  agents,  are  omitted  in  the  act  of  1851,  manifestly  for 
the  reason  that  the  oath  of  a  responsible  party  is  to  be  re- 
lied on,  rather  than  a  loose  inquisition. 

By  the  act  of  1833,  elaborate  provision  is  made  for  re- 
turns of  debts  found  in  one  town,  due  from  residents  of 
other  towns,  to  such  other  towns  in  the  state,  so  that  all 
may  be  reached  in  the  proper  town,  all  of  which  are  omitted 
in  the  law  of  1851. 

From  this  fact,  it  is  evident  the  legislature  intended  to 
rely,  only  and  solely  on  the  sworn  statement  of  the  agents, 
and  that  when  such  statement  was  made,  it  was  to  be  taken 
as  true.. 

5.  By  $  4  of  law  of  1851,  it  is  manifest  the  legislature 
contemplated  the  report  from  the  agent  would  embrace 
debts  due  in  more  than  one  town.  In  this  very  case,  the 
report  of  the  agent  embraces  debts  due  in  twenty-five  differ- 
ent towns  in  Steuben  County. 

Is  it  to  be  presumed  the  legislature  intended  to  require 
the  agent  to  appear  in  twenty-five  different  towns  on  same 
day  of  appeal,  to  rectify  as  many  erroneous  assessments,  or 
did  they  intend  in  the  first  instance  to  provide  the  same  ev- 
idence should  be  delivered  to  the  county  treasurer  as  would 
be  required  on  appeal  to  correct  the  assessment  ?  Here  in 
the  statement  the  assessors  have  the  same  evidence  as  would 
then  have  compelled  them  to  reduce  the  assessment. 

Any  other  construction  would  practically  take  away  the 
right  of  appeal. 

If,  therefore,  our  construction  of  the  law  be  correct,  the 
assessors  have  no  jurisdiction  over  the  debts  due  to  non-res- 
idents from  persons  in  their  town,  except  as  derived  from 
the  law  of  1851,  and  in  the  manner  prescribed  in  that  law, 
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and  their  assessment  of  these  debts  otherwise  than  as  therein 
provided,  is  void. 

The  acts  of  assessors  without  jurisdiction  are  void.  (16 
Barb.,  249-50.) 

III.  The  assessment  of  $50,000  is  in  fact  for  a  sum  en- 
tirely exceeding  any  amount  for  which  Craven  and  others, 
non-resident  creditors  are  properly  chargeable. 

This,  however,  if  the  assessors  had  the  right  to  put  down 
such  sum  as  they  chose,  is  not  material,  except  for  the  pur- 
pose of  showing  how  important  it  was  to  give  to  the  re- 
port of  the  agent  full  faith,  and  bind  the  assessors  by  it, 
and  not  turn  non-resident  creditors  over  to  popular  pre- 
judice. 

Debts  due  to  non-residents  are  subject  to  taxation  in  the 
same  manner  and  to  same  extent  as  personal  estate  of  resi- 
dents. (Act  of  1851,  §  1.) 

That  term  means,  "  debts  due  from  solvent  debtors  " — no 
others  are  included.  (1  Revised  Statutes  4tk  Ed.  714  $  3.) 

The  assessor  has  made  a  list  of  what  he  calls  debts  due 
to  Craven  and  others,  amounting  $59,400 ;  swearing  at  the 
same  time  he  believes  the  whole  amount  due  them  in  Fre- 
mont is  over  $75,000.  Why  then  has  he  omitted  the 
$74,000  of  debts  found  ;  or  the  $25,000  of  debts  believed 
to  be  due  above  the  sssessment  f 

But  the  agent  of  the  creditors  who  ought  to  know,  swears 
that  of  the  persons  named  in  the  moving  papers  as  debtors, 
they  have  no  contracts,  and  no  evidences  of  debt  against 
them  exist  in  favor  of  the  alleged  creditors  to  the  amount, 
on  those  persons  claimed  to  be  debtors  in  the  moving  pa- 
pers of  $23,100. 

Whether  they  are  of  the  number  mentioned  in  moving 
papers  as  having  assigned  contracts,  we  do  not  know.  We 
only  know  we  have  no  liability  from  them  to  us,  or  means 
of  collecting  from  them.  If,  however,  they  hold  contracts 
by  assignment,  Craven,  &c.,  have  no  legal  claim  on  them. 
(40  Barb,,  225.) 
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Another  portion  of  those  named  in  moving  papers,  have 
not  paid  a  dollar  since  I860,  and  long  before  that  time. 
Others  have  been  sued  and  could  not  be  collected,  and 
others  are  insolvent,  and  creditors  dare  not  sue  for  fear  of 
paying  their  own  costs.  $24,600 

Another  portion  of  alleged  debts  are  over- 
stated to  extent  of  3,012 

In  all  overstated  $49,702 

If  to  these  we  add  the  $6,505  returned  by  the  agent  as 
subject  to  taxation,  it  effectually  disposes  of  the  strong  array 
of  names  and  debts  which  are  spread  in  the  moving  papers. 
And  the  whole  case  as  it  appears  from  the  papers,  shows 
the  manifest  ini'ustice  of  adopting  any  other  mode  of  fix- 
ing the  amount  of  the  assessment  than  the  one  we  contend 
for. 


HAKES  &  STEVENS,  counsel  for  respondent,  the  relator. 

I.  The  relator  being  one  of  the  people,  a  citizen  and  tax- 
payer of  the   town  of  Fremont,  has  a  right  to  this  writ. 
(People  agt.  Coflins,  19   Wend.  55-^6;  18  How.  Pr.  E., 
463.) 

II.  The  assessors  in  making  the  assessment  act  judicially, 
and  if  they  have  jurisdiction  of  the  subject  matter,  their 
unreversed  decision  cannot  be  questioned  collaterally.     (7 
Barb.,  129-137;  19  Wend.,  61;  1  Caines,  92. 

In  the  case  of  Albany  &  West  Stockbridge  Eailroad  Co* 
agt.  Town  of  Canaan  (16  Barb.,  250),  Judge  HARRIS  says: 

"Though  it  could  be  demonstrated  that  the  assessors  had 
erred,  and  that  egregiously  in  their  judgment,  no  tribunal 
has  been  endowed  with  power  to  correct  such  error.  Like 
the  verdict  of  a  jury,  if  founded  on  correct  principles,  it 
must  stand,  however  much  its  conclusions  may  surprise  us." 
(Vose  agt.  Willard,  47  Barb.,  320 ;  1  Kern.  573;  Parish 
agt.  Golden,  35  N.  T.  R,  462.)  • 
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Had  the  assessors  jurisdiction  ? 

That  debts  existed  of  the  character  described  in  §  1,  of  chap 
371  of  Laws  of  1851,  liable  to  taxation  in  the  same  manner 
"  and  to  the  same  extent  as  the  personal  estate  of  citizens  of 
this  state,"  is  not  disputed. 

This  imposed  an  official  duty  upon  the  assessors,  calling 
for  the  exercise  of  the  judgment  and  discretion  of  the  assess- 
ors to  determine  upon  their  oaths  the  manner  and  extent  of 
the  assessment  of  that  kind  of  property. 

Except  that  it  is  claimed  that  the  assessors  disregarded 
the  il  statement  of  B.  F.  Young,  agent,"  no  question  is  raised 
as  to  the  regularity  of  any  of  the  proceedings  in  making 
the  assessment  or  levying  the  tax,  or  in  making  the  return 
by  the  collector  required  by  §  6  of  said  chip.  371,  or  any 
other  step  in  relation  to  the  tax.  The  presumptions  of 
law  are  in  favor  of  the  regularity  of  all  the  proceedings, 
and  the  motion  papers  show  prima  facie  the  regularity  of 
all  the  proceedings,  unless  the  assessors  erred  in  reference  to 
the  particular  irregularity  complained  of.  It  follows  then 
that  the  principal  questions  presented  are : 

1st,  As  to  the  office  which  the  affidavit  and  statement 
perform,  required  to  be  made  by  the  agent,  under  ^  2  of 
that  act. 

2d,  As  to  whether  the  statement  as  verified  was  a  com- 
pliance with  that  statute. 

3d,  The  effect  of  an  omission  to  object  on  the  day  for  re- 
viewing the  assessment  provided  by  statute  when  the  ques- 
tion is  raised  collaterally  after  that  time. 

a.  As  to  the  first  inquiry,  §>  1  provides  that  all  debts  of 
the  description  mentioned  "  shall  be  liable  to  taxation,"  &c., 
without  any  contingency.  If  the  office  of  the  verified 
statement  of  the  agent  is  jurisdictional,  §  2  provides  for  a 
contingency  which  might  arise  if  no  such  agent  resided  in 
this  state,  when  such  u  debts "  would  necessarily  escape 
taxation. 

VOL.  XXXVL  32 
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Section  three  provides  for  another,  to  wit :  The  neglect  or 
refusal  of  such  agent  to  make  the  statement,  and  the  pay- 
ment of  the  penalty,  if  required,  to  the  county.  The  stat- 
ute requiring  the  statement  is  in  its  nature  directory,  except 
so  far  as  it  imposes  a  penalty  for  its  violation.  It  is  aux- 
iliary to,  or  in  aid  of  the  assessors,  but  not  to  control  their 
official  duty  in  determining  the  extent  of  such  assessment. 
If  the  construction  which  is  claimed  by  defendants  counsel 
is  to  be  given  to  the  words  "  the  assessors  on  receiving  such 
abstract/'  &c.,  "shall,"  &c.;  in  §  5,  it  would  follow  that 
upon  the  happening  of  the  contingencies  above  Darned,  that 
such  "debts"  would  escape  taxation.  Such  a  construction 
is  not  consistent  with  the  broad  terms  used  in  the  first  sec- 
tion, providing  that  all  debts  are  liable  to  taxation.  Nor  is 
it  consistent  with  the  language  which  follows  those  words 
in  §  5,  viz :  "  Shall  within  the  time  in  which  they  are  re- 
quired by  law  to  complete  their  assessment  roll,  enter 
thereon,'7  &c.,  "the  AGGREGATE  AMOUNT  DUE  him  in  such 
town,  in  the  same  manner  other  personal  property  is  en- 
tered on  the  roll." 

If  the  legislature  intended  such  a  construction  they  would 
have  used  instead  of  the  words  "  amount  due,"  the  words, 
•" appearing  to  be  due"  by  such  statement,  or  some  equiva- 
lent expression,  clearly  showing  a  legislative  intent  of  mak- 
ing the  agents  of  non-residents  the  assessors  of  their  prin- 
cipals' money,  instead  of  the  officers  created  by  law 
for  that  purpose.  By  §  10  of  Laws  of  1833,  on  page  35S, 
now  repealed,  the  assessors  were  directed  to  place  the 
amount  on  the  assessment  roll,  "  by  entering  in  the  same 
the  debts  appearing  by  such  lists  to  be  owing,"  &c.  It  is 
evident  that  the  legislature  intended  by  the  change  of  the 
phraseology  to  impose  upon  the  assessors,  instead  of  the 
agent  of  the  non-resident,  the  duty  of  the  assessment  of 
such  property. 

6.  As  to  the  second  inquiry,  it  is  claimed  that  the  state- 
ment as  verified  and  forwarded  to  the  treasurer  in  this  case, 
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is  a  clear  evasion,  for  the  reason  that  the  affidavit  contains 
only  the  agent's  legal  opinion  as  to  the  amount  of  debts  lia- 
ble to  taxation,  one  upon  which  he  could  not  be  indicted 
for  perjury,  if  he  erred  in  judgment  of  that  question  of  law. 
If  not  a  compliance,  it  is  to  be  treated  as  if  he  had  made  no 
affidavit  at  all.  The  assessors  did  more  than  was  required 
by  law  of  them,  in  taking  the  pains  to  notify  the  agents 
of  these  non-residents  that  they  had  so  assessed  them  in 
order  that  no  one  could  complain  of  any  want  of  fairness 
on  their  part  in  disregarding  the  statement,  and  making  the 
assessment  which  they  did  make. 

c.  In  omitting  to  appear  before  the  board  of  assessors  on 
the  day  for  review,  viz :  on  the  third  Tuesday  of  August, 
(See  Statutes  at  Large,  vol.  1  p.  365),  and  there  fairly  sub- 
mitting to  such  an  examination  under  oath  as  the  law  re- 
quired, if  these  non-residents  felt  aggrieved,  it  is  claimed  they 
waived  the  right  afterwards  to  question  the  amount  assessed. 
In  Wheeler  agt.  Mills,  (40  Barb,,  646),  Mr.  Justice  BROWN, 
in  giving  the  opinion  of  the  court,  says  :  "  For  I  know  of 
no  other  tribunal,  and  of  no  other  time  when  ancf  where  a 
mistake  in  the  kind  of  property,  or  an  over  estimate  of  its 
value  can  be  corrected,  except  the  board  of  assessors,  and  at 
the  time  to  be  named  in  the  notice  for  that  purpose."  It 
was  not  only  binding  upon  them,  but  at  all  events  upon  the 
collector  in  collecting  the  amount  of  tax,  and  upon  the 
treasurer  in  issuing  his  warrant,  and  the  sheriff  and  all  other 
officers  and  persons,  when  the  question  arises  collaterally. 
Hence  it  is  insisted  that  the  order  of  the  general  term 
should  be  affirmed  with  costs. 

By  the  court,  JOHNSON,  J. :  The  first  objection  made 
to  this  application  on  the  part  of  the  defendant  is,  that  the 
relator  is  not  the  proper  party  to  make  it,  he  having  no  in- 
terest in  the  matter,  other  than  any  other  citizen  of  this 
state.  But  this  is  strictly  a  question  of  public  concern,  and 
not  a  mere  matter  of  private  interest.  It  relates  to  the  col- 
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lection  of  the  state  and  county  tax  :  to  the  money  of  the 
people,  for  the  maintenance  and  support  of  their  govern- 
ment, in  which  each  citizen  has  an  equal  and  common  in- 
terest. In  such  a  case  any  citizien  may  make  the  applica- 
tion. (The  People  agt.  Collins,  19  Wend.  56.)  The  people, 
in  such  cases  are  the  real  party,  and  must  necessarily  act 
through  individual  information.  Where  private  interests 
only  or  chiefly  are  concerned,  and  the  people  are  only  the 
nominal  party,  the  relator  who  is  the  real  party,  must  show 
that  he,  as  an  individual,  is  entitled  to  the  relief  sought. 
The  relator  here  demands  the  relief,  not  for  himself,  but  for 
the  public ;  and  being  an  inhabitant  of  the  town  of  Fre- 
mont, and  a  tax-payer,  as  well  as  the  principal  officer  thereof, 
is  manifestly  a  proper  person  to  appear  as  relator. 

The  return  of  the  collector  of  the  town  of  Fremont, 
showing  that  the  taxes  imposed  in  that  town  upon  the  debts 
owing  to  these  non-resident  creditors  remained  unpaid, 
appears  to  have  been  made  in  due  form.  The  statute  is  such 
cases  makes  it  the  duty  of  the  county  treasurer,  after  the 
expiration  of  twenty  days  from  the  return,  to  issue  his  war- 
rant to  the  sheriff  of  the  county,  where  the  debtors  reside, 
commanding  him  to  make  of  the  goods  and  chattels  and 
real  estate  of  such  non-resident,  the  amount  of  such  tax,  &c. 
(Sess.  Laics  0/1851,  Chap.  371,  §  6.)  This  is  a  mere  minis- 
terial duty  which  the  statute  imposes  upon  the  treasurer, 
and  peremptorily  requires  him  to  perform  upon  the  return 
of  the  collector  being  duly  made  containing  the  necesary 
facts.  He  has  no  discretion  to  exercise  in  the  matter,  and  is 
invested  with  no  judicial  functions  whatever  in  regard  to  it. 
He  has  no  power  nor  authority  to  sit  in  judgment  upon  the 
acts  of  the  assessors  of  the  town,  or  upon  those  of  the  board 
of  supervisors  of  the  county.  The  statute  has  not  consti- 
tuted that  officer  the  tribunal  for  challenging  thir  proceed- 
ings or  for  reviewing  and  correcting  their  mistakes  or  errors 
of  judgment.  Nor  can  he  in  answer  to  an  application  for  a 
writ  of  mandamus  against  him  for  refusing  to  perform  his 
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duty,  bring  their  proceedings  into  review  for  the  purpose  of 
establishing  mistakes  or  errors  in  such  proceeding.  He  may, 
however,  in  such  a  case,  I  apprehend,  challenge  the  juris- 
diction of  any  or  all  of  these  officers  and  tribunals,  to  make 
the  assessment,  or  impose  the  tax  thereon,  and  show  if  he 
can  that  the  assessment  and  the  tax  are  both  or  either  con- 
trary to  the  statute,  and  void. 

Want  of  jurisdiction  may,  I  suppose,  be  alleged  byway 
of  answer  to  any  and  ah1  judicial  proceedings.  That  ground 
of  defense  is  alleged  and  insisted  upon  in  answer  to  this 
application,  and  presents  the  only  question  worthy  of  seri- 
ous and  careful  consideration.  The  precise  question  is 
whether  the  assessors  are  concluded  by  the  verified  state- 
ment of  the  agent  of  the  non-resident  creditor,  made  in  the 
prescribed  form,  of  the  amount  of  debts  due  such  creditor  on  the 
first  of  January  preceding,  as  it  appears  from  the  abstract, 
a  copy  furnished  and  transmitted  by  the  county  treasurer,  or 
whether  they  may  go  further  and  make  diligent  inquiry  for 
themselves  from  the  debtors,  and  other  sources,  and  thus 
ascertain  the  amount  of  such  indebtedness  from  solvent 
debtors,  provided  they  do  not  give  full  credit  to  the  state- 
ment furnished  ?  The  first  section  of  the  act  before  referred 
to,  makes  all  debts  owing  by  inhabitants  of  this  state,  to 
persons  not  residing  within  the  United  States,  for  the  purchase 
of  real  estate,  personal  property  within  the  town  or  county 
where  the  debtor  resides,  and  liable  to  taxation,  "  in  the 
same  manner  and  to  the  same  extent  as  the  personal  estate 
of  citizens  of  this  state."  • 

The  second  section  provides  that  the  agent  of  the  non- 
resident creditor,  if  one  resides  in  this  state,  shall  furnish  to 
the  county  treasurer  of  the  county  where  the  debtor  resides, 
the  true  and  accurate  amounts  of  such  debts,  which  were 
owing  on  the  first  day  of  January  preceding,  verified  by 
his  oath.  By  the  fourth  section  the  county  treasurer,  on  re- 
ceiving such  statement,  is  required  to  make  out  and  transmit 
to  the  assessors  of  the  several  towns  in  his  county  in  which 
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any  such  debtor  resides,  an  abstract  or  copy  of  so  much  as 
relates  to  the  town  of  the  assessor,  with  the  name  of  the 
creditor. 

The  fifth  section  requires  the  assessors,  on  receiving  such 
abstract  or  statement,  and  within  the  time  required  by  law 
to  complete  their  assessment  roll,  to  "  enter  thereon  the 
name  of  such  non-resident  creditor,  and  the  aggregate 
amount  due  him  in  such  town  on  the  first  of  January  pre- 
ceding, in  the  same  manner  as  other  personal  property  is 
entered  on  said  roll."  It  is  claimed  in  behalf  of  the  defend- 
dant,  that  the  "  amount  due,"  which  the  assessors  are  re- 
•  quired  to  enter  upon  their  roll,  must  be  taken  from  the 
statement  furnished,  and  that  the  assessors  are  limited  to 
that  alone,  and  cannot  go  beyond  it  to  any  other  source,  to 
ascertain  the  amount  due.  There  is  no  such  restriction  or 
limitation  in  terms,  and  I  am  clearly  of  the  opinion  there 
was  no  such  in  the  intention  of  those  who  framed  and  en- 
acted the  statute.  If  such  had  been  their  intention,  they 
would  have  been  likely  to  have  expressed  it  in  some  form, 
and  not  to  have  left  it  to  uncertain  inference  or  conjecture. 

If  they  had  designed  to  change  the  duties  of  the  assessors 
in  regard  to  this  species  of  property,  they  would,  as  it  seems 
to  me,  have  expressed  such  design  plainly,  and  clearly.  In- 
stead of  this  they  have  not  subjected  this  species  of  prop- 
erty "  to  taxation  in  the  same  manner  and  to  the  same  ex- 
tent" as  other  personal  estate,  but  have  required  the  asses- 
sors to  enter  the ''amount  due  "upon  the  assessment  roll 
11  in  the  same  manner  as  other  personal  property  is  entered." 
Not  the  amount  according  to  the  statement,  but  the 
amount  actually  due,  which  is  taxable,  according  to  the 
general  provisions  of  law,  which  is,  "  debts  due  from  solv- 
ent debtors."  (I  Revised  Statutes,  388  §  3.) 

The  general  duties  of  assessors  in  ascertaining  the  amount 
of  real  and  personal  property  subject  to  taxation  in  the-re- 
spective  towns,  is  prescribed  by  statute.  "  They  shall  pro- 
ceed to  ascertain  by  diligent  inquiry  the  names  of  all  the 
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taxable  inhabitants  in  their  respective  towns,  and  also  all 
the  taxable  property,  real  or  personal,  within  the  same."  (1 
R.  8.,  390,  §  8.) 

They  are  required  to  ascertain  by  diligent  inquiry,  all  the 
taxable  property  within  the  town,  personal  as  well  as  real. 
No  good  reason  can  be  shown  why  the  assessors  should  be 
precluded  from  making  inquiries  in  regard  to  foreign  cred- 
itors any  more  than  resident  ones,  and  as  no  limitation  is 
imposed  in  terms,  it  is  impossible,  I  think,  for  the  court  to 
say  judicially  that  one  was  intended.  The  obvious  design 
in  requiring  the  agent  to  make  the  statement  provided  for, 
as  it  seems  to  me,  was  to  aid  the  assessor  in  the  pursuance 
of  his  duty,  and  not  to  put  the  agent  in  his  place,  to  assess 
his  principal.  The  assessors  may,  doubtless,  take  the  state- 
ment if  they  are  satisfied  with  its  correctness,  as  in  most 
cases  they  will  be  quite  likely  to  be ;  but  if  they  are  not 
satisfied  with  the  statement,  it  is  their  plain  and  clear  duty 
to  go  further  and  make lf  diligent  inquiry,"  for  the  purpose  of 
ascertaining  the  true  state  of  the  case.  Their  duties  are  to 
a  certain  extent  judicial  in  their  character,  and  these  duties 
are  not  limited  to  domestic  property-holders. 

The  conclusion  arrived  at :  the  assessors  were  not  con- 
concluded  by  the  statement  of  the  agent,  but  had  the  right, 
in  the  exercise  of  their  general  duties  and  powers  as  assess- 
ors to  go  beyond,  is  decisive  of  this  motion.  If  they  had 
jurisdiction  to  make  further  inquiries  and  investigations  for 
the  purpose  of  ascertaining  and  determining  to  their  own 
satisfaction,  the  amount  of  debts  due  from  solvent  debtors 
to  those  foreign  creditors,  within  their  town,  whatever  may 
have  been  their  mistakes  and  errors,  they  cannot  be  brought 
in  question  and  reviewed  here.  Conceding  that  the  assess- 
ors mistook  mere  equitable  claims  for  "  debts,"  and  mis- 
judged in  regard  to  the  solvency  of  those  who  were  debt- 
ors, within  the  sense  and  meaning  of  the  statute,  it  cannot 
affect  the  validity  and  conclusiveness  of  the  tax.  Jurisdic- 
tion being  established,  the  tax,  founded  upon  the  assessment, 
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has  all  the  force  and  vigor  of  a  judicial  sentence  impart- 
ing absolute  verity,  notwithstanding  such  mistakes  and 
errors.  ( Van  Eensselar  agt.  Cottrell,  7  Barb.,  127  ;  Same  agt. 
Wlritebeck,  Id.,  133 ;  Albany  &  West  Stoclbridge  E.  E.  Co., 
agt.  Town  of  Canaan,  16  Barb.,  244.) 

There  is  no  ground  for  supposing  that  the  assessors  were 
guilty  of  fraud,  or  were  actuated  by  any  unlawful  designs 
in  going  beyond  the  statement  to  ascertain  the  amount  of 
debts  owing.  As  the  tax  in  question  cannot  be  questioned 
collaterally  in  the  manner  in  which  the  defendant  has  sought 
to  do  it,  the  case  should,  perhaps  be  rested  here.  But  as 
this  is  an  important  question,  and  may  operate  as  a  prece- 
dent in  other  similar  cases,  some  observations,  obiter,  of  the 
meaning  and  force  of  the  statute  of  1851  may  not  be  altogeth- 
er inappropriate,  though  I  do  not  intend  to  go  beyond  the 
points  argued  before  me.  The  term  u  debts,"  in  the  stat- 
ute, is  to  be  understood  in  its  usual  legal  sense,  and  means 
nothing  more  nor  less  than  sums  of  money  due  from  inhab- 
itants of  the  state,  to  the  non-residents  mentioned,  by  cer- 
tain and  express  agreements  or  judicial  sentence,  and  for 
the  purchase  of  real  estate.  Primarily,  it  looks  to  the  rela- 
tion of  vendor  and  purchaser,  by  contract  valid  in  law,  and 
to  no  other  relation.  A  mere  assignee  of  a  contract  is  in 
no  legal  sense  the  debtor  to  the  vendor,  unless  he  has  expressly 
undertaken  to  pay  the  debt  by  some  valid  instrument  or 
promise.  In  the  latter  case,  he  may,  legally  speaking,  be 
regarded  as  the  debtor  of  the  vendor  for  the  purchase  of 
real  estate.  This,  of  course,  must  be  understood  to  em- 
brace causes  only  where  the  assignment  is  authorized  and 
valid,  of  itself,  or  is  rendered  valid  by  some  subsequent  act 
or  assent  of  the  vendor,  binding  in  law. 

Debts  barred  by  the  statute  of  limitation  would  not  fall 
within  the  statute,  nor  would  mere  equitable  claims,  where 
no  legal  relation  of  debtor  and  creditor  exist.  One  person 
may  hold  a  contract  by  assignment,  without  being  the 
debtor  to  the  vendor,  in  any  such  sense  as  the  statute  con- 
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templates.  If  he  is  mere  assignee,  the  original  contractor 
is  still  the  only  debtor  to  the  vendor,  and  unless  he  is  a  resi- 
dent of  the  town,  and  solvent,  the  debt  cannot  be  assessed 
in  such  town. 

A  "  solvent  debtor  "  is  a  person  who  has  sufficient  prop- 
erty to  pay  all  his  debts,  and  against  collection  of  such 
debts  may  be  enforced,  out  of  his  property,  by  due  pro- 
cess of  law. 

The  object  of  this  statute,  plainly,  was  not  to  discrimin- 
ate against  foreign  creditors,  but  to  subject  their  personal 
property  within  this  state,  justly  and  fairly,  to  taxation, 
in  the  same  manner  and  to  the  same  extent  as  the  personal 
estate  of  citizens  of  the  state.  And  in  this  spirit  and  no 
other  should  assessors  act  in  the  discharge  of  their  duty  in 
such  cases.  The  writ  must  therefore  be  granted.  Arid  in- 
asmuch as  the  assessment  and  tax  were  fair  upon  their  face, 
and  the  defendant  has  no  personal  interest  in  the  question, 
but  has  voluntarily  undertaken,  outside  of  his  official  duty, 
to  defeat  the  tax,  and  prevent  its  collection,  he  must  be 
charged  personally  with  the  costs  of  this  proceeding. 


NOTE. — This  case  was  carried  to  the  court  of  appeals,  and  there  decided  by  affirm- 
ance September  term,  1867  (reported,  37 N.T.  R.,  344).  But  that  court  did  not  pass 
upon  the  important  question,  whether  the  statement  furnished  by  the  agent  to  the 
assessors  was  conclusive  as  to  the  amount  to  be  taxed,  Judge  JOHNSON'S  opinion, 
above,  therelore  stands  as  the  law  upon  that  point.  Rep. 
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SUPREME  COURT. 

WILLIAM  SEIGEL,  respondent,  agt.  GEORGE  HEID, 
appellant. 


The  court  has  no  authority  to  grant  an  order  of  reference  in  an  action  for  the  value 
of  personal  property  sold,  consisting  6f  twenty  items  or  more  in  the  account,  where 
the  defendant  denies  that  the  property  was  sold  to  him ;  and  offers  to  stipulate  that 
at  the  trial,  he  will  not  dispute  or  question  the  items  of  said  claim,  either  as  to 
their  number,  their  character,  their  value  or  their  price,  and  asks  a  trial  by  jury. 


New  York  General  Term,  April,  1869. 

Before  CLERKE,  SUTHERLAND  and  PECKHAM,  Justices. 

THIS  action  was  brought  to  recover  the  value  of  a  quanti- 
ty of  meat  alleged  to  have  been  sold  to  defendant,  at  various 
times.  The  answer  is  a  general  denial. 

Plaintiff  made  a  motion  to  procure  an  order  of  reference, 
and  by  affidavit  showed  that  his  claim  included  more  than 
twenty  items  of  account. 

Defendant  read  and  filed  an  affidavit  wherein  he  alleged, 
that  his  defense  consisted  wholly  in  a  denial  that  the  meat 
was  sold  to  him,  and  in  that  alone ;  and  offered  to  stipulate 
that  at  the  trial,  he  would  not  dispute  or  question  the  items 
of  said  claim,  either  as  to  their  number,  their  character,  their 
value  or  their  price,  and  asked  a  trial  by  jury. 

The  court  ordered  a  reference,  with  costs  of  motion  to 
abide  the  event,  and  hence  this  appeal. 

BRITTON  &  ELY,  attorneys  for  defendant  and  appellant. 

I.  It  will  not  be  disputed  that,  independent  of  section  271 
of  the  Code,  the  court  had  not  power  to  grant  this  motion. 
(Sharp  agt.  The  Mayor  &c.,  18  How.  Pr.,  213.) 
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II.  By  section  271,  it  is  provided,  that  a  reference  may  be 
ordered,  "where  the  trial  of  an  issue  of  fact,  shall  require  the 
examination  of  a  long  account." 

III.  Under  the  offer  of  stipulation  by  defendant,  it  was 
not  possible  that  the  trial  should  require  the  examination  of 
a  long  account,  or  any  account. 

The  offer  was  equivalent  to  an  issue  on  the  question  of 
the  proper  party  to  be  charged  with  the  purchase,  and  that 
alone.  The  trial,  by  this  offer  was  divested  of  every  ele- 
ment of  reference. 

IV.  The  order  should  have  been  that  the  motion  was 
ganted,  unless  defendant  serve  a  stipulation  in  substance  as 
offered,  within  a  specified  time,  in  which  case  the  motion, 
denied. 

An  order  granting  the  motion  with  costs,  in  any  event  was 
extraordinary  and  unprecedented. 

STILWELL  &  SWAIN,  attorneys  for  plaintiff  and  respon- 
dent. 

I.  No  appeal  lies  from  an  order  of  reference.     (The  People 
ex  rel.  McSpMon  agt.  Haws,  13  Abb.,  p  204  ;    Ubsdell  agt. 
Root,  3  Abb.,  p.  142 ;  Dean  and  wife  agt.  The  Empire  State 
Mutual  Insurance  Company,    9  How.,  p.  69;  Kennedy  agt. 
Shilton,  1  Hilt.,  p.  546.) 

II.  An  order  of  reference  affects  no  substantial  right. 

A  substantial  right  is  a  fixed  determined  right,  independ- 
dent  of  the  discretion  of  the  court. 

An  order  of  reference  is  a  mere  matter  of  practice,  and 
within  the  discretion  of  the  court.  (Tollman  agt.  Harriman, 
10  How.  E.,  p.  90.) 

III.  This  is  a  proper  order,  within  the  jurisdiction  of  the 
court,  and  properly  made. 

It  appears  by  the  pleadings,  and,the  affidavit  used  on  the 
motion,  that  the  trial  of  the  action  will  require  the  examina- 
tion of  a  long  account. 
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IV.  The  defendant,  in  his  affidavit,  concedes  the  case  is 
one  for  a  reference  on  the  pleadings,  but  endeavors  to  pre- 
vent a  reference  by  an  offer  to  stipulate  ''not  to  dispute  or 
question  the  items  of  merchandize  as  to  their  number,  their 
character,  their  value  or  price." 

It  was  a  matter  of  discretion  with  the  court  below  whe- 
ther or  not  to  refuse  a  reference  on  this  stipulation,  and  that 
discretion  having  been  exercised  by  ordering  a  reference,  this 
court  should  not  review  it. 

V.  The  stipulation  should  have  been  served  before  the 
motion. 

VI.  The  stipulation   should  admit   the  cause  of  action, 
otherwise  the  sale  and  delivery  of  every  item  must  be  estab- 
lished. 

This  makes  it  the  examination  of  a  long  account,  proof  of 
sale  and  delivery  of  at  least  one  hundred  items. 

VII.  The  order  should  be  affirmed. 

The  COURT,  after  the  argument  of  the  appeal,  reversed  the 
order  of  reference  unanimously. 
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N.  Y.  SUPERIOR  COURT. 
DUFFY  agt.  LYNCH. 

This  court  will  allow  the  examination  of  a  party  as  a  witness  at  the  instance  of  the 
adverse  party,  before  issue  joined,  and  before  a  complaint  is  served. 

Where  such  examination  is  sought  by  the  plaintiff  before  he  serves  his  com- 
plaint, he  must  set  forth  in  his  affidavit  with  particularity,  the  facts  and  circum- 
stances out  of  which  he  supposes  a  cause  of  action  to  have  arisen,  the  relief  which 
he  suppposes  he  is  entitled  to,  the  defenses  which  he  anticipates  will  be  interposed, 
and  the  subjects  in  relation  to  which  he  desires  to  interrogate  the  defendant. 

Special  Term,  March,  1869. 

JACOB  F.  MILLEK,  for  plaintiff. 
T.  DARLINGTON,  for  defendant. 

JONES,  J.  This  court  is  exceedingly  liberal  in  its  construc- 
tion of  that  section  of  the  Code  which  permits  parties  to  a 
cause  to  be  examined  before  trial  as  witnesses  at  the  instance 
of  the  adverse  parties. 

Thus  we  allow  such  examination  to  be  had  before  issue 
joined,  and  even  before  complaint  served,  a  practice  which, 
so  far  as  I  am  aware,  prevails  in  no  other  court. 

But  while  the  court  is  thus  liberal,  it  also  takes  care  that 
its  liberality  shall  not  be  abused  by  turning  the  examination 
into  a  mere  fishing  excursion. 

To  this  end,  when  a  plaintiff  seeks  to  examine  a  defendant 
before  he  serves  his  complaint,  he  is  required  to  set  forth  in 
affidavit,  with  as  much  particularity  and  certainty  as  his  own 
knowledge  or  his  information  from  others  will  permit,  the 
facts  and  circumstances  out  of  which  he  supposes  a  cause  of 
action  to  have  arisen  in  his  favor,  the  relief  which  he  sup- 
poses he  is  entitled  to,  the  defenses  which  he  anticipates  will 
be  interposed,  and  the  subjects  in  relation  to  which  he  desires 
to  interrogate  the  defendant. 
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An  affidavit  thus  framed  enables  the  court  to  restrict  the 
examination  within  reasonable  limits,  and  to  rule  intelligent- 
ly upon  objections  taken  to  questions  propounded. 

The  object  of  allowing  the  examination  to  be  had  is  not  to 
enable  a  plaintiff  to  ascertain  whether  he  has  a  cause  of  ac- 
tion ;  but  to  enable  him  to  obtain  testimony  in  support  of  a 
cause  of  action  which  he  has  good  reason  to  believe  he  has, 
especially  evidence  of  those  facts  of  which  he  has  some  rea- 
sonable grounds  for  believing  the  defendant  has  a  peculiar 
knowledge  which  he  keeps  concealed  within  his  own  breast. 

One  who  has  brought  an  action  must  surely  know,  either 
of  his  own  knowledge  or  from  information,  the  facts  and  cir- 
cumstances out  of  which  he  deems  that  cause  of  action  to 
have  arisen.  He  must  also  know  the  relief  he  desires  to  ob- 
tain. If  the  proper  relief  is  doubtful  he  may  put  it  in  his 
affidavit  in  an  alternative  form.  He  must  also  ordinarily  be 
aware  of  the  grounds  on  which  the  defendant  resists  his 
claim,  and  also  of  the  subjects  on  which  he  desires  to  obtain 
proof  out  of  his  adversary's  own  mouth. 

If  he  is  unaware  of  the  grounds  on  which  the  defendant 
resists  his  claim,  he  may  state  that  fact  in  his  affidavit  and 
allege  that  he  desires  to  interrogate  the  defendant  as  to  what 
defense  he  has  against  the  claim.  On  such  an  affidavit  the 
question  could  properly  be  raised  and  determined  whether 
he  could  be  allowed  to  enter  on  such  a  line  of  examination. 

There  is  no  hardship  in  requiring  such  an  affidavit  to  be 
made. 

The  present  affidavit  is  defective  in  not  complying  with 
the  rules  above  laid  down. 

Order  discharged  without  costs  and  without  prejudice  to 
plaintiff  taking  out  another  one  founded  on  a  proper  affi- 
davit. 
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JAMES  F.  DARNALL  agt.  HOMER  A.  MOREHOUSE. 


The  extinguishment  of  one  cause  of  action  by  the  substitution  of  another  of  the 
same  degree,  can  only  be  by  way  of  accord  and  satisfaction,  which  cannot  be  im- 
plied by  law,  but  is  the  effect  of  agreement  between  the  parties. 

When  there  is  an  engagement  to  pay  money  and  the  person  to  whom  it  is  to  be  paid, 
either  at  the  time  the  engagement  is  made,  or  subsequently,  receives  from  him 
who  has  undertaken  to  pay  to  him  the  money,  the  check  or  note  of  a  third  per- 
son, such  check  or  note  is  not  a  satisfaction  of  the  engagement,  unless  it  be  so 
agreed. 

When  a  bargain  is  struck  for  the  sale  of  goods  for  cask,  if  the  vendor,  upon  the  de- 
livery of  the  goods  receives  from  the  vendee,  the  check  or  note  of  a  third  person 
for  the  price,  there  is  no  presumption  that  such  check  or  note  was  received  in 
satisfaction  of  the  price. 

The  dicta  to  the  contrary  in  Breed  agt.  Cook  (15  J.  JR.,  241) ;  Noel  agt.  Murray, 
(13  N.  Y.  B.,  167),  &c.,  commented  on. 

A  sale  is  the  transmutation  of  property  for  a  pecuniary  consideration. 

Where  A.  agrees  with  B.  to  deliver  to  him  certain  goods  for  a  certain  note  B. 
holds  against  a  third  person,  and  which  B.  does  not  undertake  shall  be  paid,  the 
contract  is  one  of  exchange. 

The  plaintiff  at  Buffalo  sold  to  the  defendant  a  drove  of  cattle  at  a  certain  price  per 
pound  for  cash. 

The  cattle  were  weighed  and  delivered  to  the  defendant,  and  the  parties  went  to 
an  office  and  the  defendant  procured  a  banker,  there  in  good  standing,  to  draw 
his  sight  draft  for  the  amount,  to  the  order  of  the  plaintiff,  upon  a  banking-house 
in  New  York  City,  and  offered  it  to  the  plaintiff,  who  required  the  defendant  to 
indorse  it,  which  he  did,  and  handed  it  to  the  plaintiff,  who  received  it. 

The  banker  failed,  and  his  draft  was  dishonored,  of  which  the  defendant  had  due 
notice. 

Held  that  there  was  no  presumption  of  law  that  the  banker's  draft  was  received  in 
payment. 

Held  also  that  the  indorsement  of  the  draft  by  the  defendant  was  to  give  it  credit 
with  the  plaintiff,  and  showed  that  plaintiff  did  not  take  it  at  his  own  risk. 

THE  action  was  for  cattle  sold  and  delivered,  and  was 
tried  in  July,  1868,  before  HASTEN,  J.,  who  directed  a  ver- 
dict for  the  plaintiff,  and  ordered  the  defendants  exceptions 
to  be  heard  in  the  first  instance  at  a  general  term. 

William  M.  Johnson,  on  the  part  of  the  plaintiff,  testified  : 
I  reside  in  Greencastle,  Putnam  County,  Indiana  5  the  plain- 
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tiff  lives  in  Greencastle.  In  October  last  I  came  to  Buffalo 
from  Greencastle,  in  charge  of  some  cattle ;  two  loads, 
belonged  to  the  plaintiff,  and  two  car  loads,  belonged  to 
Slith  &  Steel;  they  were  put  in  the  New  York  Central 
Railroad  cattle  yards  at  Buffalo.  I  met  defendant,  More- 
house,  at  those  yards;  I  had  not  known  him  before;  I 
sold  the  cattle  to  him  at  the  yards  on  28th  October,  1867, 
between  eight  and  nine,  A.  M.  I  did  not  understand  where 
he  resided ;  the  plaintiff's  cnttle  amounted  to  $2,826  30 ; 
Stith  &  Steele's  to  $2,100.  Morehouse  came  to  me  and 
asked  me  where  I  was  from,  and  I  told  him.  He  offered  me 
for  the  cattle  which  belonged  to  the  plaintiff  7j  cents  per 
pound,  and  for  Stith  &  Steele's  6J  cents  per  pound.  I  told 
him  he  might  have  them.  The  cattle  were  driven  out  and 
weighed ;  he  said  it  was  a  little  late,  and  he  wanted  to  ship 
the  cattle  by  the  Erie  Railroad,  and  he  would  settle  with  me 
after  they  were  shipped  ;  he  shipped  the  cattle.  He  came 
to  the  office  of  the  cattle  yards  about  ten,  A.  M.,  or  a  little 
after.  We  ascertained  the  amount,  and  Morehouse  stepped 
up  to  Burke,  Shuttleworth's  teller — he  was  busy ;  I  told 
Morehouse  I  would  like  to  go  out  on  next  Lake  Shore  train, 
and  I  had  just  about  time  to  get  to  it ;  he  told  Burke  to  fix 
me  out ;  that  I  wanted  to  go  to  the  train.  Burke  began  to 
make  it  all  out  in  one  draft;  I  concluded  I  had  best  have  it 
made  out  in  two  drafts  $2,100  in  one,  and  the  remainder 
in  the  other.  I  had  not  spoken  to  Burke  about  a  draft 
when  he  commenced  making  out  the  one.  Morehouse 
had  not  said  any  thing  to  me  about  a  draft  before  that ; 
the  two  drafts  were  filled  out.  When  they  were  handed  to 
me  I  handed  them  to  Morehouse  and  told  him  he  would 
have  to  indorse  them  ;  he  wrote  his  name  across  the  back 
and  handed  them  to  me. 

I  went  directly  to  the  cars  and  when  I  arrived  in  Green- 
castle, I  went  to  the  First  National  Bank  there,  and  depos- 
ited the  said  draft  for  $2,826  30,  to  the  credit  of  Darnall, 
the  plaintiff. 
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The  draft  for  plaintiff's  cattle  was  read  in  evidence  as 
follows  : 

$2,860  30.  Banking-House  of 

H.  T.  SHUTTLEWORTH,  Buffalo,  N.  Y., 
2Sth  Oct..  1867. 

Pay  this  original  draft,  duplicate  unpaid,  to  the  order  of 
of  F.  L.  Burke,  teller,  twenty  eight  hundred  twenty-six 
30-100  dollars;  value  received. 

JAS.  M.  BAKER,  Cash. 

To  Messrs.  Fisk  &  Hatch,  bankers,  New  York. 

Endorsed,  Pay  W.  Johnson  or  order, 
F.  L.  BURKE,  Teller. 

W.  Johnson,  H.  A.  Morehouse. 

The  plaintiff  offered  in  evidence  the  certificate  of  a  notary 
public,  under  his  hand  and  seal,  but  without  date,  annexed 
to  said  draft,  certifying  that  on  the  fourth  day  of  November, 
1867,  he  presented  said  draft  at  the  office  of  Fisk  &  Hatch, 
New  York,  to  a  person  in  charge,  and  demanded  payment 
thereof,  which  was  refused.  It  was  objected  to, 

1st.  Because  it  bears  no  date. 

2d.  It  does  not  state  the  giving  of  notice. 

3d.  It  does  not  state  to  whom  the  draft  was  presented. 

4th.  There  is  no  evidence  that  the  person  describing  and 
signing  himself  as  a  notary,  was  one  in  fact. 

The  objections  were  overruled,  the  defendant  excepted, 
and  the  certificate  was  read. 

The  plaintiff  proved  that  the  First  National  Bank,  Green- 
castle,  forwarded  said  draft  on  the  day  it  v\as  deposited,  by 
mail  to  New  York  City  for  collection  ;  that  it  was  returned 
to  said  bank  by  due  course  of  mail  with  the  notarial  certifi- 
cate annexed  to  it.  That  the  draft  with  the  notarial  certifi- 
cate annexed  to  it  was  presented  to  the  defendant  and  pay- 
ment demanded  sooner  than  due  notice  by  mail  could  have 
reached  him  from  Greencastle. 

Homer  A.  Morehouse,  the  defendant,  testified  on  his  own 
behalf,  as  follows  : 

VOL.  XXXYI.  33 
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I  bought  the  cattle  of  Johnson;  I  supposed  he  owned 
them  ;  he  did  not  say  where  he  was  from  or  where  he  was 
going,  and  I  did  not  know  ;  we  weighed  the  cattle  ;  I  said, 
/  will  take  them  to  Erie  pens  and  come  back  and  pay  you  ;  I 
took  them  to  the  Erie  Road  and  then  went  to  tlie  office,  and  I 
and  Johnson  figured  up  the  amount ;  Burke  asked  him  how  he 
icould  have  it ;  he  said  he  would  have' it  in  drafts  to  order  of 
W.  Johnson,  one  for  $2,100,  the  other  for  the  balance;  Burke 
handed  him  the  drafts,  and  he  said  to  me,  /  want  you  to  put 
your  name  on  them  ;  I  did  put  my  name  on  ;  I  gave  to  Burke 
a  draft  on  my  partner  in  New  York  for  the  amount  before  I 
left  the  office. 

I  have  dealt  with  Shuttleworth  a  year  or  more. 

The  defendant  proved  that  the  draft  drawn  by  defendant 
on  his  partner  was  paid  on  presentation  on  the  30th,  Octo- 
ber, 1867.  That  at  the  time  the  drafts  were  delivered  to 
Johnson,  Shuttleworth  was  a  banker  in  the  city  of  Buffalo, 
in  good  credit ;  that  James  M.  Baker  was  his  cashier,  and 
F.  L.  Burke  his  teller.  That  Fisk  &  Hatch  paid  all  of 
Shuttleworth's  drafts  upon  them,  to  the  close  of  business  on 
Saturday,  November  2d  1867.  That  there  were  then  to  his 
credit  with  Fisk  &  Hatch,  $20,000.  That  if  said  draft  had 
been  presented  on  or  before  Saturday  it  would  have  been 
paid.  That  on  Monday,  November  4th  1867,  before  the 
hour  of  business,  Shuttleworth  telegraphed  them  that  he 
had  failed,  and  to  pay  no  more  of  his  drafts,  and  that  they 
paid  none  on  the  4th  of  November  nor  since.  That  there 
are  two  mails  from  Buffalo  to  New  York  daily,  one  leaving 
•at  two  P.  M.  and  reaching  New  York  next  day  at  seven  A. 
M.,  the  other  leaving  Buffalo  at  six  p.  M.  reaching  New  York 
the  next  day  after  business  hours.  The  questions  presented 
by  the  exceptions  are  stated  in  the  opinion.  The  Lake  Sho~o 
Eail  Road  runs  west  from  Buffalo. 

JOHN  GANSON,  for  plaintiff. 
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I.  There  was  not  any  evidence  to  submit  to  the  jury  tend- 
ing to  prove  that  the  plaintiff 's  agent  received  the  sight  draft 
of  Mr.Sh  uttleworth  in  payment  of  the  cattle. 

The  taking  of  the  check,  sight  draft,  or  note  of  a  third 
person,  does  not  operate  as  a  payment,  unless  it  is  expressly 
agreed  to  be  received  as  such.  The  onus  of  proving  such 
agreement  is  upon  the  debtor.  (Johnson  agt.  Weed,  9  John., 
310;  Porter  agt.  Takott,  I  Cow.,  389;  Vail  agt.  Foster,  4 
Com.,  312 ;  Turner  agt.  The  Bank  of  Fox  LaJce,  2  Transcript 
Appeals,  344.) 

The  note  of  the  debtor  himself,  or  his  check,  is  not  a  pay- 
ment, even  if  expressly  agreed  to  be  received  as  such,  unless 
it  proves  to  be  good.  (Cole  agt.  Sackett,  I  Hill.,  516  ;  Way- 
dell  agt.  Luer,  5  Hill,  448;  Elwood  agt.  Deifendorff,  5  Bar., 
398.) 

There  was  not  any  express  agreement,  one  way  or  the 
other,  proven  on  the  trial. 

II.  The  fact  that  the  defendant,  Morehouse,  indorsed  the 
sight  draft,  at  the  time  he  passed  it  to  the  agent  of  the  plain- 
tiff, on  the  requirement  of  the  agent,  repels  any  presumtion 
which  might,  otherwise,  arise  that  the  sight  draft  was  taken 
in  payment. 

It  not  only  repels  any  presumption  of  payment,  but  puts 
the  case  in  precisely  the  same  position  as  if  Mr.  Morehouse 
the  debtor,  had  given  his  own  check  for  the  cattle. 

The  only  thing  that  could  discharge  the  defendant  from 
liability  to  pay  for  the  cattle,  under  the  circumstances,  of 
this  case,  was  want  of  diligence  in  presenting  the  draft  for 
payment. 

III.  The  plaintiff  used  due  diligence  in  presenting  the 
]raft  for  payment. 

It  was  understood,  as  the  jury  have  found,  by  the  parties, 
that  the  draft  was  to  be  taken  west.  This  being  so,  the  ev- 
idence shows  that  due  diligence  was  used. 

IV.  Judgment  should  be  given  in  favor  of  the  plaintiff, 
for  the  amount  of  the  verdict. 
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NELSON  SMITH  and  GEO.  B.  HIBBARD,  for  defendant. 

I.  It  does  not  appear  that  the  Shuttleworth  draft  was  pro- 
perly protested.  Without  proper  demand  and  notice  of  non- 
payment, this  action  cannot  be  sustained.  Nor  can  the 
plaintiff  maintain  this  action,  unless  upon  the  trial  the  Shut- 
tleworth draft  was  tendered  to  the  defendant. 

1.  It  was  necessary  for  the  plaintiff  to  cause  the  draft  to 
be  duly  presented,  and  notice  of  its  non-payment  to  be  giv- 
en, and  tender  it  to  the  defendant  on  the  trial.     Unless  this 
was  done  he  made  the  draft  his  own,  and  the  whole  transac- 
tion then  (whatever  may  have,  been  the  effect  of  the  previ- 
ous acts  of  the  parties),  constituted  a  payment  of  the  debt 
arising  on  the  purchase  ot  the  cattle.     The  burden  is  on  the 
plaintiff  to  show  that  this  was  done.     (Drayton  agt.  Trull, 
23  Wend.,  345 ;  Denniston  agt.   Iribrie,  3  Wash.  C.  C.  R* 
396;   Woodcock  agt.   Bennett,   I   Cow.,  711;    Copper   agt. 
Powell,  AntJton's  N.  P.,  68 ;  Shrimer  agt.  Kettcr,  25  Pa.,  61.) 

2.  No  sufficient  proof  of  the  demand  and  notice  of  non- 
payment is  given. 

3.  The  notary's  certificate  is  not  sufficient  to  prove  these 
facts,  for  the  reasons  stated  at  the  time  when  objection  was 
made  to  its  introduction.     (1  Parsons  on  notes  and  Sills, 
645.) 

4.  The  draft  was  presented    for  payment,  Monday,  the 
fourth  of  November,  1867.     The  defendant  did  not  receive 
notice  of  the  non-payment  of  the  draft  for  many  days  after- 
wards, upon  any  showing.     He  did  not  receive  any  formal 
notice  of  protest  until  long  afterwards. 

5.  The  draft  was  not  tendered  to  the  defendant  on  the 
trial. 

II.  The  plaintiff  was  guilty  of  laches,  in  not  causing  the 
draft  to  be  presented  until  after  the  failure  of  Shuttleworth, 
and  therefore  the  defendant  is  discharged.  The  doctrine  is 
a  familiar  one. 
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1.  The  agent  of  the  plaintiff  received  the  draft  on  the 
twenty-eighth  day  of  October,  1867.     Shuttleworth's  drafts 
were  paid  in  New  York  to  and  including  the  second  day  of 
November,  1867 — five  days  after  the  making  of  the  draft. 
It  could  have  been  presented  (and  if  presented  would  have 
been  paid),    three  days  before    payment  of  Shuttleworth's 
drafts  were  stopped. 

2.  Such  delay,  as  a  matter  of  law,  is  unreasonable.     Nor 
was  there  any  evidence  in  the  case  tending  to  show  any  con- 
sent on  the  part  of  Morehouse  that  the  draft  should  not  be  at 
once  presented  to  the  drawee.     Johnson's  testimony  as  to 
his  residence  in  Greencastle,  &c.  does  no   touch  that  point. 

3.  The  court  therefore  erred  in  submitting  to  the  jury  the 
question  as  to  Morehouse's  consent  that  the  draft  might  be 
taken  West.     There  was  no  evidence  to  be  submitted  to  them 
on  that  point — no  evidence  tending  to  show  an  affirmative 
agreement  that  the  draft  might  be  taken  West.     The  direc- 
tion was  otherwise  improper.     (Sice  agt.  Cunningham,  1  Co- 
wen,  397.) 

III.  The  court  should  have  granted  the  defenant's  motion 
tor  a  dismissal  of  the  complaint,  made  at  the  close  of  the 
plaintiff's  case,  and  at  the  close  of  the  proofs,  on  the  ground 
that  it  appeared  that  the  taking  of  the  Shuttleworth  draft 
was  payment  for  the  cattle. 

1.  The  sale  of  the  cattle  was  for  cash,  and  there  was  no 
waiver  of  the  condition  to  the  passing  of  the  tittle  in  the 
cattle,  that  the  price  should  be  first  paid.  The  plaintiff" 
could  have  maintained  replevin  for  the  cattle,  at  any  time 
before  the  receipt  of  the  draft  by  him.  The  doctrine  is  of 
course  a  familiar  one.  (2  Kent's  Com.,  496,  497,  and 
cases.) 

Necessarily,  therefore,  the  sale  of  the  cattle  and  the  tak- 
ing the  Shuttleworth  draft  were  legally  simultaneous  trans- 
actions. The  title  in  the  cattle  passed,  and  the  draft  was 
received  at  the  same  instant.  The  draft  was  not  taken  for 
a  precedent  debt. 
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2.  Where  a  draft  has  been  so  taken,  simultaneously  with 
the  passing  of  the  title  to  the  property,   (in  the  absence  of 
proof  that  it  was  not  intended  to  be  taken  as  payment),  the 
legal  presumption  is,  that  it  was  taken  in  payment  of  the 
debt,  and  it  will  be  so  held.     Such  presumption  applies,  and 
(in  the  absence  of  fraud  and  misrepresentation,  and  in  the  ab- 
sence of  proof  that  the  draft  was  not  taken  inpayment),  is  con- 
clusive in  this  case.     (Noel  agt.  Murray r,   13  N.  Y.,   167  ; 
WliitbecJc  agt.  Van  Ness,  llJ.  R.,  409.) 

3.  Nor  does  the  fact  that  Morehouse  individually  indorsed 
the  draft  affect  the  question.     The  idea  that  when  a  party 
indorses  paper  so  given,  it  may  not  be  regarded  as  payment, 
is  based  upon  the  fact  that  the  party  is  liable  upon  the  paper 
indorsed.     It  is  the  same  in  principle  as  if  the  party  had  given 
his  own  note  for  the  debt.     Such  is  not  this  case,  in  fact  or 
in  principle. 

a.  The  indorsment  was  by  only  one  of  the  defendants. 
Certainly  it-  cannot  be  claimed  that,  upon  such  an  indorse- 
ment, the  vendees  of  the  cattle  would  be  liable.     Nor,  upon 
authority,  can  action  be  maintained  against  them  as  vendees 
of  the  property,  under  such  circumstances.      (Soffe  agt.  Gal- 
lagher, 3  E.  D.  Smith's  R.,  507  ;  Shrimer  agt.  Kctter,  25  Pa., 
61 ;  Frisbie  agt.  Lamed,  21  Wend.,  450  ;  Waydell  agt.  Sucr, 
3  Denio,  410;  Arnold  agt.  Camp,   12  J.  R.  409 ;    St.  John 
ugt.  Purdy,  1  Sandford,  9.) 

b.  But  even  the  defendant,  Morehouse,  was  not  liable  on 
the  draft,  and  therefore  the  principle  which  prevents  the 
transfer  of  the  paper  of  a  third  party,  upon  the  creation  of 
a  simultaneous  debt — the  principle  that  the  debtor's  substan- 
tial liability  is  preserved — does  not  apply  to  the  case.     (See 
authorities  last  cited.) 

c.  The  defendant,  Morehouse,  would  not  have  been  liable 
on  the  draft,  for  the  reason  that  the  plaintiff  was  substan- 
tially its  payee.     The  nominal  payee  was  his  agent,  but  he 
will  be  regarded,  of  course,  the  same  as  his  principal.     (Law- 
rence agt.  Shepard,  Anthonjs  N.  P.,  281.) 
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Morehouse  stood,  therefore,  in  the  position  of  second  indor- 
ser  of  the  draft. 

d.  Morehouse,  therefore,  could  not  be  made  liable  on  the 
draft.     (Ellis  agt.  Brotvn,  6  Harbour,  282 ;   Waterbury  agt. 
Sinclair,  7  Abbott,  399.) 

e.  The  consequence  follows  that  the  presumption  of  pay- 
ment exists  in  this  case  the  same  as  it  would,  had  there  been 
no  indorsement  of  the  draft,  and  this  action  cannot  be  sus- 
tained.    (See  authorities  above  cited  under  this  point.)       \ 

IV.  The  court  erred  in  not  submitting  to  the  jury  the 
question  whether  or  not  the  draft  was  really  taken  as  pay- 
ment, or  intended  to  be  payment  at  the  time  when  the  same 
was  taken  by  the  agent  of  the  plaintiff.  "There  must  al- 
ways, or  nearly  always,  be  some  evidence  of  this  intent,  (the 
intent  with  which  paper  is  delivered),  in  the  circumstances 
of  the  case,  or  in  the  conduct  of  the  parties."  (2  Parsons 
on  Notes  and  Sills,  161,  and  cases  cited.) 

There  is  abundant  evidence  in  this  case — in  the  character 
of  the  trade — in  the  situation  of  Shuttleworth — in  the  ig- 
norance of  the  plaintiff's  agent  of  Morehouse's  circumstances 
— in  the  absence  of  all  inquiry  as  to  the  responsibility  of  the 
defendant — in  the  idea,  upon  the  plaintiff's  claim,  that  More- 
house  was  willing  the  draft  should  be  taken  west — in  More- 
house's  evidence  as  to  the  alternative  offered  the  plaintiff's 
agent  as  to  how  he  would  have  his  pay,  in  currency  or  in 
draft —  in  the  fact  that  Morehouse  drew  his  sight  draft  on 
New  York  for  the  money  for  the  cattle — in  the  whole  as- 
pect of  the  case — to  have  carried  the  case  to  the  iury  on  the 
question  of  intent  as  to  payment,  and  to  have  sustained  their 
verdict  that  the  draft  was  taken  as  payment  for  the  cattle. 
There  was  much  more  evidence  tending  to  show  that  the 
draft  was,  in  fact,  taken  as  payment,  than  there  was  to  show 
an  agreement  that  the  draft  might  be  taken  west. 

~By  the  court,  MASTEN,  J. :     This  case  is  before  us  upon 
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exceptions  taken  by  the  defendant  at  the  trial,  and  directed 
to  be  heard  in  the  first  instance  at  a  general  term. 

The  certificate  of  a  notary  public  was  offered  in  evidence 
to  show  that  payment  of  the  bill  drawn  by  Shuttleworth 
upon  Fisk  &  Hatch  attached  to  it,  had  been  demanded  and 
refused.  At  commn  law,  the  bill  being  inland,  the  notarial 
certificate  was  not  evidence,  but  by  the  statute  is  made  ev- 
idence of  the  facts  stated  in  it. 

Its  admission  was  objected  to  on  the  ground  stated  in  the 
case,  which,  to  my  mind,  are  too  clearly  untenable  to  admit 
of  discussion. 

The  exceptions,  also,  present  the  following  questions  : 

1.  Was  the  receiving  by  Johnson,  under  the  circumstan- 
ces, of  Shuttleworth's  bill  upon  Fisk  &  Hatch,  an  actual 
satisfaction  or  payment  of  the  price  for  which  the  cattle 
were  sold  to  the  defendant  f 

There  is  no  evidence  of  an  express  agreement  that  it 
should  be  payment. 

The  extinguishment  of  one  cause  of  action  by  the  sub- 
stitution of  another,  of  the  same  degree,  can  at  the  com- 
mon law,  only  be  by  way  of  accord  and  satisfaction,  which 
cannot  be  implied  by  law,  but  is  the  effect  of  an  agreement 
between  the  parties.  (3  American  Leading  cases,  162-196. 

By  the  civil  law  novation  can  only  be  established  by  an 
express  declaration  to  that  effect  by  the  creditor,  or  by  acts 
which  are  tantamount  to  such  declaration;  and  the  delega- 
tion, by  which  the  debtor  gives  to  the  creditor  another 
debtor,  is  not  a  novation,  unless  there  be  an  express  declara- 
tion to  that  effect,  or  what  is  tantamount  to  it. 

And  hence  it  is  has  been  repeatedly  ruled  in  this  state, 
and  is  settled  law,  that  if  a  creditor  receives  from  his 
debtor,  the  check,  note,  or  bill  of  a  third  person,  upon  a  pre- 
existing debt,  the  presumption  is,  that  it  was  received  as 
additional  security,  and  not  as  an  accord  and  satisfaction. 

The  learned  counsel  for  the  defendant  contends  that  if, 
at  the  time  of  sale,  the  seller  receives  from  the  purchaser  the 
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note  or  bill  of  a  third  person  for  the  price,  the  presumption 
of  law  is  that  it  is  received  in  absolute  payment. 

There  are  dicta  to  that  effect,  but  I  know  of  no  case  in 
which  the  question  being  directly  up,  was  so  decided. 

In  all  the  cases  I  have  seen  in  which  it  was  held  that  the 
vendee  was  not  liable  for  the  price  of  the  goods  by  reason 
of  the  vendor  having  received  the  note  or  bill  of  a  third 
person  at  the  time  of  the  sale,  the  decision  is  put  upon  the 
agreement  of  the  parties,  either  express  or  found  as  the  re- 
sult of  a  mutual  understanding,  or  meeting  of  the  minds  of 
of  the  parties,  in  contra  distinction  to  an  agreement  implied 
by  law. 

In  some  of  the  cases,  the  question  was  whether  there  was 
ever  any  debt  or  obligation  on  the  part  of  the  vendee ;  and 
in  others,  whether  there  was  an  accord  and  satisfaction. 

A  sale  is  the  transmutation  of  property  for  a  pecuniary  con- 
sideration. (Williamson  agt.  Barry,  8  How.  U.  S.  R., 
544.) 

Where  A  sells  certain  goods  to  B,  for  a  note  which  B 
holds  against  a  third  person,  and  delivers  it  to  A,  and  for 
the  payment  of  which  note  B  does  not  undertake  to  be  re- 
sponsible, B  is  not,  in  any  event,  under  any  liability  to  A 
for  the  price  of  the  goods.  It  is  an  exchange  of  the  goods 
for  the  note,  and  is  in  legal  effect  as  though  one  chattel 
had  been  exchanged  for  another. 

Of  such  a  transaction  it  is  not  accurate  to  say  that  the 
note  was  received  in  or  as  payment,  no  more  than  it  would 
be  in  a  horse  trade  to  say  that  the  one  horse  was  received  in 
payment  for  the  other. 

I  think  it  may  be  laid  down  upon  principle,  that  when- 
ever there  is  an  engagement  to  pay  money,  and  the  person 
to  whom  it  is  to  be  paid  receives  from  him  who  has  under- 
taken to  pay  it,  his  note  or  bill,  or  that  of  a  third  person,  by 
which  it  is  expected  that  the  money  will  be  received  by  him 
who  is  entitled  to  it,  such  note  or  bill  is  not  a  satisfaction 
of  the  engagement  to  pay,  unless  it  be  agreed  that  such 
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shall  be  its  effect,  the  onus  of  showing  which  rests  upon 
the  debtor. 

And  this  is  the  case,  whether  the  obligation  to  pay  money 
is  a  precedent  one,  or  is  created  simultaneously  with  the  re- 
ceipt of  the  note  or  bill. 

The  fact  being  ascertained,  or  conceded  that  there  was 
an  undertaking  on  the  part  ot  him  who  delivered  the  note 
or  bill,  to  pay  money  to  him  who  received  it,  the  taking  of 
the  note  or  bill  is  not  a  satisfaction  of  the  undertaking,  or  an 
extinguishment  of  the  cause  of  action,  as  has  already  been 
stated,  unless  there  be  an  accord. 

"When  the  terms  of  sale  are  agreed  on  and  the  bargain 
is  struck,  the  con  tract  of  sale  becomes  absolute  as  between 
the  parties,  without  actual  payment  or  delivery."  (2  Kent 
Com.,  492.) 

The  price  is  an  essential  ingredient  in  a  contract  of  sale, 
and  there  is  an  undertaking  on  the  part  of  the  buyer  to  pay 
it  to  the  seller ;  and  when  the  terms  are  cash  down,  the 
seller,  being  ready  to  deliver  the  goods  sold,  can  immediately 
maintain  an  action  against  the  buyer  for  the  price. 

Now,  when  the  terms  of  sale  are  agreed  on  by  the  parties, 
and  the  bargain  is  struck,  and  the  contract  of  sale  has  be- 
come absolute  between  the  parties,  and  the  price  is  to  be 
paid  down  in  cash,  and  the  seller  delivers  the  goods  sold  to 
the  buyer,  who,  at  the  close,  instead  of  the  money,  delivers 
to  the  vendor  the  check  of  a  third  person  on  a  bank,  paya- 
ble presently,  which  is  duly  presented  for  payment  and  is 
dishonored,  and  the  buyer  notified,  is  there  any  presumption 
of  reason,  and  therefore  of  law,  that  the  check  was  received 
in  absolute  payment  of  the  price  and  in  discharge  of  the 
buyer? 

I  think  it  follows  from  what  I  have  said,  that  there  is  no 
such  presumption. 

The  same  result  would  follow,  if,  instead  of  a  check  pay- 
able presently,  it  was  a  time  note  or  bill,  except  that  in  such 
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case,  the  debt  would  be  suspended  until  the  note  or  bill  ma- 
tured. 

The  Bank  of  England  agt.  Newman,  (1  Ld.  'Raymond  R., 
442),  was  a  sale  of  notes.  HOLT,  Chief  Justice,  said,  "This 
is  a  plain  sale  of  the  bill  without  indorsement."  Fydell  agt. 
Clark,  (1  Esp.  Cases,  447),  was  the  same.  Ward  agt.  Evans, 
(2  Ld'  Raymond  R.,  928),  was  the  case  of  a  pre-existing 
debt.  In  delivering  his  opinion  Chief  Justice  HOLT  said, 
"I  agree  with  my  brother,  Darnall,  (the  plaintiff's  counsel), 
that  taking  a  note  for  goods  sold  is  a  payment  because  it 
was  part  of  the  original  contract/' 

The  case  did  not  call  for  the  remark.  Clark  agt.  Mundal, 
(1  Salkeld  R.,  124),  was  also  the  case  of  a  precedent  debt. 
HOLT,  Chief  Justice,  said,  "If  A  sells  goods  to  B,  and  B  is 
to  give  a  bill  in  satisfaction,  B  is  discharged  though  the  bill  is 
never  paid,  for  the  bill  is  payment." 

In  Johnson  agt.  Weed,  (9  Johnson  R.,  310),  there  was  a 
contrariety  in  the  evidence. 

The  defendant's  proof  went  to  show  that  it  was  part  of 
the  bargain  that  Townsend's  note  should  be  taken  in  pay- 
ment of  the  goods ;  whilst  the  evidence  of  the  plaintiff  show- 
ed that  they  were  to  be  paid  for  in  cash  ;  and  that  when 
Townsend's  note  made  payable  to  the  plaintiff  was  produced, 
the  plaintiff  observed  that  the  note  ought  to  have  been  made 
payable  to  and  indorsed  by  the  defendants,  to  which  one  of 
the  defendants  replied,  that  it  would  make  no  difference. 

The  plaintiff  then  took  the  note  and  gave  defendants  a 
bill  of  the  goods  and  a  receipt  in  full  at  the  bottom. 

Chief  Justice  KENT  charged  the  jury,  that  unless  the 
plaintiff  agreed  to  receive  the  note  as  payment  and  to  run 
the  risk  of  its  being  paid,  the  mere  taking  of  the  note  would 
not  amount  to  a  payment.  The  jury  found  for  the  plaintiff 
and  a  new  trial  was  denied.  Whifbeck  agt.  Van  Ness,  (1 1 
John.  R.,  409),  was  for  the  price  of  a  horse.  The  case  was 
not  disposed  of  upon  any  legal  presumption,  but  upon  the 
agreement  in  fact  between  the  parties.  SPENCER,  Jv  in  de- 
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livering  the  opinion  of  the  court  said,  "The  single  point  for 
our  determination  in  this  case  is  whether  the  note  of  a  third 
person  agreed  to  be  taken  in  payment  for  goods  sold  at  the 
same  time  is  taken  at  the  risk  of  the  vendor  of  the  goods,  or 
of  the  vendee.*  *  *  * 

Nothing  can  be  more  manifest  than  that  both  parties  per- 
fectly understood  that  the  plaintiff  should  take  Deane's  note 
at  his  own  hazard.*  *  *  *  The  intrinsic  circumstances  of 
this  case  plainly  show  that  the  plaintiff  considered  himself 
as  taking  Deane's  note  at  his  own  risk.  It  was  made  paya- 
ble to  the  plaintiff  himself,  and  the  defendant  by  not  indors- 
ing it  or  guaranteeing  the  payment  of  it,  clearly  declined 
pledging  his  own  responsibility.  The  offer  was  made  by  the 
defendant  of  Deane's  note  for  the  horse;  the  plaintiff  took 
time  to  consider  whether  it  was  advisable  to  take  Deane's 
note,  and  after  deliberation  and  we  must  presume,  too,  after 
inquiry,  agreed  to  sell  the  horse  for  the  note.*  *  *  *  To  my 
mind  the  nature  and  proof  of  the  transaction  furnish  as  de- 
cisive proof  that  the  plaintiff  was  to  take  the  note  at  his 
own  peril  as  if  it  had  been  stipulated  in  express  terms." 

Breed  agt.  Cook,  (15  John.  R.,  241),  was  for  the  price  of 
a  horse,  and  arose  in  a  justice's  court.  The  case  states  that 
the  price  of  the  horse  was  $65,  in  part  payment  of  which  the 
defendant  gave  to  the  plaintiff  the  note  of  one  Fillmore  for 
$23.  That  it  was  proved  by  the  defendant  that  at  the  time 
of  the  sale  of  the  horse,  the  plaintiff  requested  him  to  indorse 
the  note  ;  this  he  refused  to  do,  and  stated  that  the  maker 
of  the  note  was  as  well  known  to  the  plaintiff  as  to  him  ; 
that  the  plaintiff,  after  inquiring  into  the  solvency  of  the 
maker,  finally  agreed  to  take  the  note  without  indorsement. 
The  justice  decided,  that  the  plaintiff,  'not  having  made  any 
special  contract  to  take  the  note  at  his  own  risk,  the  defend- 
ant was  liable. 

Per  Curiam.  "The  justice  erred,  admitting  the  rule  of 
law  to  be-as  he  apprehended,  yet  he  clearly  mis-applied  it; 
for  the  evidence  showed  satisfactorily  that  the  vendors  agreed 
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to  take  the  note  at  their  own  risk.  The  decision  in  WhitbecJc 
agt.  Van  Ness,  (11  John.  E.,  409),  gives  the  true-rule  on  this 
point,  which  is,  that  if  the  vendor  of  goods  receive  from 
the  purchaser  the  note  of  a  third  person  at  the  time  of  the 
sale,  it  is  deemed  to  have  been  accepted  by  the  vendor  in 
payment  and  satisfaction  unless  the  contrary  be  expressly 
proved." 

Now  it  is  quite  plain,  that  the  enunciation  of  the  rule, 
supposed  to  have  been  laid  down  in  WhitbecJc  agt.  Van  Ness 
was  not  necessary  to  the  decision  of  the  case  before  the 
court. 

Upon  examination  of  Whitkech  agt.  Van  Ness,  is  is  equal- 
ly plain  that  no  such  rule  was  laid  down  in  that  case  as 
stated.  In  delivering  the  opinion  in  Johnson  agt.  Weed,  su- 
pra, it  was  said  that,  "there  must  be  a  clear  and  special 
agreement  that  the  vendor  shall  take  the  paper  absolutely  as 
payment,  or  it  will  be  no  payment." 

It  would  seem  that  the  justice  of  the  peace  in  Breed  agt. 
Cook,  put  his  decision  upon  this  remark. 

In  WJiitbccJc  agt.  Van  Ness,  SPENCER,  J.,  in  the  course  of 
his  opinion,  said,  "I  am  compelled  to  say,  that  although  I 
assented  to  the  decision  in  Johnson  agt.  Weed,  and  yet  be- 
lieve it  to  be  correct,  the  reasoning  of  the  judge,  who  gave 
the  opinion,  went  further  than  I  intended  ;  and,  as  I  under- 
stand those  of  my  brethren  who  assented  to  the  decision, 
further  than  they  meant  to  go."  The  learned  judge  then 
goes  on  to  show  that  a  special,  express  agreement  is  not  ne- 
cessary, but  that  from  the  nature  of  the  transaction  and  the 
proofs,  it  may  be  found,  as  a  fact,  that  such  was  the  mutual 
understanding  of  the  parties. 

From  the  facts  in  WhitbecJc  agt.  Van  Ness,  as,  by  the  state- 
ment of  Judge  SPENCER  which  I  have  given,  they  appear 
to  have  been  understood  by  the  court,  it  would  seem  that 
the  case  was  not  strictly  one  of  sale,  but  of  exchange. 

It  is  possible  that  the  dicta,  that  if,  at  the  time  of  the 
sale  the  seller  receives  from  the  buyer,  the  note,  or  bill,  or 
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check  of  a  third  person  for  the  price,  there  is  a  presump- 
tion of  law  that  it  was  taken  in  absolute  payment  and  at 
the  risk  of  the  seller,  may  have  their  origin  in  the  cases  I 
have  cited. 

It  is  claimed  that  in  Eew  agt.  Barber  (3  Cowens,  E.,  272), 
this  dictum  became  a  decision.  But  this  is  not  so.  The 
action  was  to  recover  back  the  price  paid  by  the  plaintiff  to 
the  defendant  on  the  purchase  of  a  horse,  the  title  of  which 
had  failed.  It  came  before  court  on  a  special  verdict  by 
which  it  was  found  that  the  plaintiff  paid  the  defendant 
for  the  horse  in  a  note  against  a  third  person,  and  the  ques- 
tion was,  whether  proof  of  such  payment,  sustained  the 
common  money  counts. 

The  case  of  Noel  agt.  Murray  was  for  the  price  of  some 
looking-glass  plates  j  it  originated  in  the  superior  court  of 
New  York. 

Upon  the  trial  it  appeared  that  at  the  time  of  the  sale 
and  delivery  of  the  plates,  the  defendant  delivered  to  the 
plaintiff  the  note  of  a  third  person  on  time,  and  paid  the 
balance  of  the  price  in  money ;  and  the  plaintiff  gave  to  the 
defendant  a  receipt  in  full  for  the  plates. 

There  was  also  other  evidence  tending  to  show  that  the 
note  was  received  in  payment  and  at  the  risk  of  the  plaintiff. 
There  was  a  verdict  for  the  defendant. 

The  case  was  taken  to  the  general  term  of  that  court, 
where  it  was  held  that  the  evidence  proved  that  it  was  the 
understanding  of  the  parties  that  the  note  should  be  re- 
ceived by  the  plaintiff  in  payment  for  the  plates  and  at  his 
own  risk. 

The  decision  was  not  placed  upon  any  presumption  of 
law,  but  upon  established  facts.  (  I  Duer  7?.,  385.) 

Upon  appeal  to  the  court  of  appeals  the  judgment  was 
affirmed.  (13  N.  T.  R,  167.) 

The  case  came  before  the  court  upon  an  exception  to  the 
refusal  of  the  judge  to  decide  as  matter  of  law  that  there 
was  no  payment,  and  on  an  exception  to  his  charge,  which 
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was  that  if,  from  the  evidence,  the  jury  found  that  it  was  part 
of  the  agreement  between  the  parties  at  the  time  of  the  sale 
and  delivery  of  the  plates,  that  the  note  should  be  received 
in  payment,  they  should  find  for  the  defendant.  It  does  not 
appear  that  any  thing  was  said  in  the  charge  about  pre- 
sumptions. Opinions  were  delivered  by  Judges  MARVIN  and 
DEAN.  In  the  course  of  his  opinion  Judge  MARVIN  indulges 
in  the  dictum  under  consideration,  and  cites  the  cases  upon 
which  I  have  commented.  But  the  decision  of  the  case  is 
put  by  both  of  the  judges  upon  the  ground  that  there  was 
sufficient  evidence  of  an  agreement,  in  fact  that  the  note 
was  received  in  payment  and  at  the  risk  of  the  plaintiff,  to 
carry  the  case  to  the  jury.  Indeed  that  was  the  only  ques- 
tion presented  by  the  bill  of  exceptions  for  the  judgment  of 
the  court. 

The  case  leaves  the  dictum,  still  an  obiter  dictum. 
In  the  case  before  us  the  terms  of  the  sale  of  cattle  were 
agreed  on,  the  bargain  struck  and  the  cattle  delivered. 

The  sale  was  for  cash.  While  it  is  true  that  if  the  de- 
fendant had  refused  to  pay  for  the  cattle,  the  plaintiff  might 
have  retaken  possession  of  them,  yet  the  plaintiff  had  the 
election  in  such  case  not  to  retake  them.  The  statute  of 
frauds  was  satisfied,  and  the  plaintiff  could  have  brought 
action  against  the  purchaser  for  the  price. 

There  was  then,  a  debt  or  liability  on  the  part  of  the  de- 
fendant for  the  price. 

All  that  remained  to  be  done  to  close  up  the  matter,  was 
the  payment  of  the  price.  If,  when  the  parties  met  a  cou- 
ple of  hours  after  for  that  purpose,  the  defendant  had  hand- 
ed to  the  plaintiff's  agent  the  Shuttleworth  draft,  and  he  had 
received  it  without  a  word  being  said  as  to  whether  or  not 
it  should  be  accepted  as  actual  payment,  I  maintain  upon 
principle  it  would  not  have  been  a  payment. 

Again,  in  the  case  before  us  the  plaintiff's  agent  refused 
to  rceive  the  Shuttleworth  draft  or  bill,  unless  the  defendant 
would  indorse  it,  and  the  defendant  thereupon  indorsed  it. 
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The  question  before  us,  is  not  in  what  form  the  defend- 
ant would  be  liable  if  there  was  in  fact  an  agreement  that 
the  draft  should  be  absolute  payment ;  but  whether  there 
was  such  an  agreement  or  sufficient  evidence  thereof,  to  carry 
the  question  to  the  j  ury. 

Reason  and  authority  I  think,  justify  us,  even  if  there  is 
such  a  presumption  as  that  contended  for  by  the  defendant, 
in  saying,  that  where  the  liability  of  the  buyer  is  continued 
in  any  form,  that  fact  rebuts  the  presumption,  and  shows 
that  the  note  was  not  taken  at  the  risk  of  the  vendor  and  in 
absolute  payment. 

In  Sutler  agt.  Haight,  (8  Wend.  E.,  535),  the  buyer  of 
goods  at  the  time  of  the  sale  gave  to  the  seller  the  note  of 
a  third  person  for  the  price  and  guaranteed  its  payment,  and 
the  seller  gave  to  the  buyer  a  bill  of  the  goods,  signed  by 
the  seller  in  which  he  acknowledged  that  the  note  was  turn- 
ed out  to  him  in  payment  for  the  goods. 

It  was  held  that  the  guarantee  was  conclusive  evidence, 
that  the  note  was  not  taken  in  payment,  and  that  the  plain- 
tiff could  recover  for  goods  sold  and  delivered. 

In  Monroe  agt.  Hoff,  (5  Denio  E.,  360),  the  defendant  ap- 
plied to  the  plaintiff  to  sell  him  some  goods,  and  offered  the 
plaintiff  the  note  of  a  third  person  upon  which  the  defend- 
ant indorsed  a  guarantee  of  collection;  the  plaintiff  received 
the  note  and  delivered  goods  to  the  defendant  to  the  amount 
of  it;  the  guarantee  was  void  under  the  statute,  because  it 
did  not  express  the  consideration.  It  was  held  that  the  guar- 
antee, though  void,  afforded  evidence  that  the  transaction 
was  a  sale,  and  that  the  note  was  not  taken  in  payment,  and 
that  the  plaintiff  could  recover  for  goods  sold  the  defendant. 

Reference  is  also  made  to  the  following  cases:  (Forden 
agt.  Jones,  2  E.  D.  Smith  E.,  106 ;  Sofe  agt.  Gallagher,  3 
E.D.  Smith  E.,  507  ;  WJiitney  agt.  Goin,  20  N.  Hampshire, 
354  ;  Gardner  agt,  Gorliam,  1  Doug.,  (Mich.)  E.,  507 ;  Dodge 
agt.  Stanton,  12  Mich.,  408;  2  American  Leading  cases,  187; 
Camidge  agt.  AHenly  (6  B.  and  C.  373)  15  E.  C.  L.,  201.) 
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The  bill  of  Shuttleworth  upon  Fisk  &  Hatch,  was  drawn 
to  the  order  of  Shuttleworth's  teller,  and  was  by  him  indors- 
ed to  the  order  of  Johnson,  the  plaintiff's  agent.  It  is  con- 
tended for  that  reason,  that  the  defendant  did  not  continue 
his  liability  to  the  plaintiff. 

The  position  is  not  sound. 

It  is  very  evident  that  Johnson  required  the  defendant  to 
indorse  the  bill  and  that  the  defendant  did  indorse  it  to  give 
the  bill  credit  with  Johnson. 

The  defendant  therefore,  by  his  indorsement  of  the  bill, 
made  himself  liable  to  the  plaintiff  as  indorser  of  the  bill 
(Moore  agt.  Cross,  19  N.  Y.  E.,  227.) 

2.  Was  there  error  in  the  refusal  to  submit  it  to  the  jury 
to  say  whether  Shuttleworth's  bill  or  draft  was  taken  in 
payment  for  the  cattle  ? 

With  the  conceded  fact,  that  Johnson  required  the  de- 
fendant to  indorse  the  draft,  and  that  the  defendant  did  there- 
upon indorse  it,  there  was  nothing  for  the  jury.  They  could 
have  given  to  that  question  but  one  answer  that  would  have 
been  allowed  to  stand.  There  was  nothing  in  the  circum- 
stances or  in  the  conduct  of  the  parties  that  would  author- 
ize but  the  one  conclusion. 

Indeed,  if  the  defendant  had  not  indorsed  the  draft,  and 
nothing  had  been  said  about  his  indorsing  it,  there  would 
have  been  nothing  for  the  jury.  The  defense  of  payment 
rests  upon  a  presumption  of  law  claimed  to  exist,  which  it 
has  been  shown  does  not  exist. 

The  only  testimony  that  could  carry  the  question  to  the 
jury,  is  the  testimony  of  the  defendant,  that  "Burke,  the 
teller,  asked  Johnson  how  he  would  have  it ;  he  (Johnson) 
said  he  would  have  it  in  drafts  to  order  of  W.  Johnson,  one 
for  $2, 100,  the  other  for  the  balance.  Burke  handed  him 
the  drafts ;  Johnson  said  to  me,  I  want  you  to  put  your 
name  on  them ;  I  did  put  my  name  on."  It  is  contended 
that  the  meaning  of  this  question  was,  whether  he  (Johnson) 
would  have  it  in  money  or  in  drafts. 
VOL.  XXXYI.  34 
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In  the  connection  in  which  the  defendant  states  this  in- 
quiry by  Burke,  the  meaning  contended  for,  can  only  be 
given  to  it,  upon  the  assumption  that  Burke  proceeded  to 
pay  Johnson  for  the  cattle,  without  any  request  or  sugges- 
tion from  either  Johnson  or  the  defendant. 

When  considered  in  connection  with  the  statement  of 
Johnson  on  the  witness  stand,  that  the  defendant  spoke  to 
Burke,  who  began  to  make  out  a  draft,  and  which  the  defend- 
ant, when  he  took  the  stand,  did  not  deny,  it  is  evident  that 
the  meaning  of  the  question  was,  how  will  you  have  the 
draft. 

From  the  facts  disclosed  in  the  case,  I  think  Burke  must 
be  regarded  as  between  Johnson  and  the  defendant,  as  hav- 
ing acted  upon  that  occasion  for  the  defendant. 

3.  Was  the  plaintiff  guilty  of  laches  in  presenting  the 
bill  or  draft  for  payment? 

This  turns  entirely  upon  the  fact,  whether  the  defendant 
consented  that  Johnson,  the  plaintiff's  agent,  might  take  the 
draft  home  with  him  to  Greencastle. 

Upon  this  question  of  fact,  there  was  some  conflict  in  the 
evidence,  and  the  jury  to  whom  it  was  submitted,  found  that 
such  consent  was  given. 

It  was  contended  upon  the  argument,  that  there  was  no 
evidence  to  justify  the  submission  of  the  question  to  the 


A  perusal  of  the  case  satisfies  me  that  there  was,  and 
brings  my  mind  to  the  conclusion  at  which  the  jury  arrived. 

It  was  also  contended  on  the  argument,  that  there  were 
laches  in  giving  notice  to  the  defendant  of  the  dishonor  of 
the  bill. 

There  is  no  exception  presenting  the  question.  But  there 
were  no  laches  in  that  respect. 

The  case  shows  that  the  bill,  with  the  notarial  certificate 
attached  to  it,  was  presented  to  the  defendant  and  payment 
demanded,  before  notice  of  its  dishonor  could  have  reached 
him  by  due  course  of  mail. 
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It  was  also  contended  on  the  argument,  that  the  bill  should 
have  been  surrendered  up  to  the  defendant. 

The  case  shows  it  was  read  in  evidence,  but  does  not  show 
that  it  was  not  surrendered  up. 

There  is  no  exception  presenting  the  point,  and  the  case 
is  before  us  on  the  exceptions  taken  at  the  trial. 

The  remaining  exceptions  present  the  question,  whether 
there  was  error  in  the  refusal  to  submit  it  to  the  jury  to  sayy 
whether  the  bill  drawn  by  the  defendant  upon  his  partner, 
Miller,  and  delivered  to  Shuttleworth,  was  payment  for  the 
cattle. 

There  is  no  evidence  calling  for,  or  justifying  its  submis- 
sion. Indeed,  it  was  not  urged  on  the  argument. 

There  must  be  judgment  for  the  plaintiff  on  the  verdict. 
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N.  Y.  SUPERIOR  COURT. 

SEYMOUR  N.  MARSH  agt.  EDWARD  ELSWORTH  and  WIL- 
LIAM A.  COURSEN. 

Wordt  spolcen  or  written  in  a  judicial  proceeding  by  any  person,  attorney  or  party, 
having  a  duty  to  discharge,  or  an  interest  to  protect,  in  respect  to  such  proceed- 
ings, are  absolutely  privileged. 

No  action  will  lie  for  such  speaking  or  writing,  however  false,  defamatory,  or  ma- 
licious may  be  the  words,  provided  the  matter  was  material  to  the  issue  or  inquiry 
before  the  court. 

Where  the  speaking  anfl  writing  of  slanderous  or  libelous  matter  by  one  person  of 
another,  is  not  material  or  pertinent  to  the  inquiry,  he  shall  be  held  to  answer  in 
damages,  unless  he  can  satisfactorily  show  that  he  spoke  or  wrote  the  words  in 
goodf*ith,  without  malice,  and  having  reasonable  and  probable  cause  to  believe 
they  were  both  true  and  material. 

Therefore  where  words  concededly  defamatory,  are  spoken  or  written  in  judicial  pro- 
ceedings, and  the  speaker  or  writer  claims  them  to  be  absolutely  privileged,  the 
onus  is  upon  him  to  show,  clearly  that  such  defamatory  matter  was  material  to  the 
issue  or  inquiry  before  the  court. 

A  demurrer  to  a  complaint,  which  alleges  and  charges  libelous  matter,  on  the  ground 
that  the  complaint  does  not  svate  facts  sufficient  to  constitute  a  cause  of  action, 
admits  the  words  of  the  libel  to  be  wholly  false  and  untrue  ;  and  if  the  defend- 
ant relies  upon  the  libelous  matter  being  privileged,  as  material  to  the  issue  pending 
in  judicial  proceedings  stated  in  the  complaint,  the  demurrer  must  fall,  unless 
the  defendant  can  show  the  materiality  of  the  libelous  words  from  the  complaint, 
outside  of,  and  irrespective  of  such  libelous  words  alleged  therein,  as  such  words 
are  admitted  by  the  demurrer  to  be  false. 

At  General  Term,  January,  1869. 

Before  MONELL,  JONES  and  FITHIAN,  Justices. 

Heard  January  7,  1869. 

Decided  February  12,  1869. 

THIS  is  an  action  for  libel.  The  complaint  alleges  in  sub- 
stance, that  in  a  certain  proceeding  in  bankruptcy,  on  the 
petition  of  George  Cauldwell,  a  bankrupt,  to  be  discharged 
from  his  debts,  the  defendant,  Elsworth,  appeared  and  op- 
posed the  bankrupt's  discharge.  That  the  matter  was  re- 
ferred to  Henry  Wilder  Allen,  a  register  in  bankruptcy ; 
and  an  order  was  made  for  the  examination  of  the  bankrupt ; 
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that  on  said  examination  of  the  bankrupt,  defendant  Elsworth, 
and  defendant  Coursen,  acting  as  his  attorney,  called  plaintiff 
as  a  witness,  and  he  was  sworn  and  examined  as  a  witness  in 
such  proceeding,  before  such  register,  in  behalf  of  defend- 
ant Elsworth ;  that  afterwards  the  defendants  maliciously 
composed  and  published  what  purported  to  be  specifica- 
tions or  objections  to  the  bankrupt's  discharge,  wherein, 
ainong  other  things  they  falsely  alleged  that  the  bankrupt, 
Caludwell,  had  procured  and  induced  the  plaintiff  to  testify 
falsely  on  such. examination  in  regard  to  material  facts,  viz: 
that  a  certain  share  or  interest  in  a  certain  business  and  firm, 
which  in  truth  and  fact  belonged  to  the  bankrupt,  was  the 
property  of  other  persons,  thereby  intending  to  charge 
plaintiff  with  committing  purjury  on  such  examination. 

The  complaint  further  alleged,that  the  said  defamatory  state- 
ments were  wholly  immaterial  upon  the  controversy  pend- 
ing before  the  register  and  the  United  States  District  Court, 
between  the  bankrupt  and  his  opponent.  That  they  were 
false  and  malicious  and  wilful,  and  made  with  intent  to  de- 
fame and  inj  ure  the  plaintiff. 

The  defendants  demurred  to  the  complaint,  alleging  for 
cause  of  demurrer,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled,  and  from  that  order  defendant  appeals. 

A.  R.  DYETT,  for  appellants. 
IRA  D.  WARREN,  for  respondent. 

By  tlie  court,  FITHIAN,  J.  That  the  words  charged  in  the 
complaint  are  libelous  and  actionable  at  common  law  is  not 
controverted  ;  and  the  defendants  must  be  held  to  answer 
in  damages  for  their  publication,  unless  they  can  show  that 
under  the  circumstances  of  the  publishing,  it  was  a  "priv- 
ileged communication."  This  defendants  claim  to  be  the 
fact,  on  the  grounds  (as  they  assert),  that  the  matter  claimed 
as  defamatory,  was  written  and  published  by  them  in  a  legal 
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proceeding  before  a  court  of  competent  jurisdiction,  in  the 
discharge  of  their  duty,  and  the  protection  of  their  rights, 
as  party  and  attorney ;  and  further,  that  although  the  com- 
plaint alleges  that  the  defamatory  matter  was  wholly  imma- 
terial upon  the  controversy  pending  in  the  court  of  bank- 
ruptcy, yet  that  the  facts  stated  in  the  complaint  show  that 
such  defamatory  matter  was  in  fact  pertinent  and  material 
upon  the  issue  pending  in  the  bankrupt  proceeding. 

There  is  some  conflict  of  authority  in  the  American 
courts,  as  to  the  extent  of  the  protection  afforded  to  persons 
uttering  or  publishing  defamatory  matter  of  or  concerning 
others,  under  circumstances  which  enable  them  to  allege 
such  matter  to  be  a  "privileged  communication"  In  the 
courts  of  the  United  States,  and  in  some  of  the  states  it  is 
held,  that  the  privilege  and  protection  extends  only  to  per- 
sons speaking  or  writing  in  good  faith  and  without  malice. 
That  in  judicial  proceedings,  when  the  defamatory  matter  is 
pertinent  and  material  to  the  issue  being  tried,  malice  is  not 
to  be  implied,  and  the  onus  is  upon  the  plaintiff  to  show  the 
falsity  of  the  words,  and  express  malice  in  the  publisher  or 
speaker.  But  when  the  matter  is  immaterial,  the  onus  was 
upon  the  defendant  to  show  that  he  spoke  or  published 
in  good  faith  and  without  malice,  and  having  probable  cause 
to  believe  the  matter  to  be  both  true  and  pertinent.  (WJiite 
agt.  Nichols,  et.  a?.,  3  How.  U.  S.  R.,  267,  and  authorities 
cited.) 

I  am  of  opinion,  however,  after  a  careful  examination  of 
the  authorities,  that  in  England  and  in  this  state,  the  rule  is 
different.  It  appears  to  be  the  settled  doctrine  of  the  courts 
of  this  state,  that  words  spoken  or  written,  in  a  judicial  pro- 
ceeding by  any  person  (attorney  or  party),  having  a  duty  to 
discharge,  or  an  interest  to  protect  in  respect  to  such  pro- 
ceedings, are  absolutely  privileged.  And  no  action  will  lie 
for  such  speaking  or  writing,  however  false,  defamatory  or 
malicious  may  be  the  words,  provided  the  matter  was  ma- 
terial to  the  the  issue  or  inquiry  before  the  court.  (Bullets 
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Nisi  Priiis,  10 ;  Brook  agt.  Montague,  Cro.  Jac.,  90  ;  Mc- 
Millan agt.  Borst,  1  Bin.,  178;  Hadysace  agt.  Scarlett,  1 
Barn.  &  Aid.,  232;  Eing  agt.  Wheeler,  7  Cowen,  725  ;  6r*7- 
?>er£  agt.  TAe  People,  1  Demo,  41 ;  Hastings  agt.  Zi<sA:,  22 
Wend.,  410;  Garr  agt.  Selden,  4  Comst.,  91 ;  TTamer  agt. 
Pawe,  2  &mrf.  5.  (7.,  195.) 

So  these  cases,  and  many  others  that  might  be  cited  holds, 
nevertheless,  that  if  the  defendant  \\ill  wander  from  the 
point  in  issue,  and  speak  and  write  slanderous  or  libelous 
matter  of  another  not  material  or  pertinent  to  the  inquiry, 
he  shall  be  held  to  answer  in  damages,  unless  he  can  sat- 
isfactorily show,  that  he  spoke  or  wrote  the  words,  in  good 
faith,  without  malice,  and  having  reasonable  and  probable 
cause  to  believe  they  were  both  true  and  material. 

Thus  it  appears  that  where  words  concededly  defamatory, 
are  spoken  or  written  in  judiciel  proceedings  and  the  speaker 
or  writter  claims  them  to  be  absolutely  privileged,  within 
the  principle  settled  by  the  above  authorities,  the  onus  is 
upon  him  to  show  clearly,  that  such  defamatory  matter  was 
material  to  the  issue  or  inquiry  before  the  court.  And  on 
this  point  there  should  be  no  doubt  or  uncertainty.  The 
courts  have  certainly,  and  perhaps  unnecessarily  gone  a 
great  way  in  extending  protection  to  parties  and  attorneys. 
The  malevolence  of  the  libelous  matter,  is  that  which 
affords  the  protection ;  and  whether  material  or  not,  is  to 
be  determined  by  the  court,  and  must  not  be  left  in  doubt, 
or  to  inference. 

It  must  appear  from  the  facts  alleged  or  proved,  or  both, 
that  the  defamatory  matter  claimed  to  be  ''privileged"  was 
certainly  and  clearly  material  to  the  inquiry  before  the 
court. 

In  the  case  at  bar  the  words  are  clearly  libelous  and  de- 
famatory, unless  "privileged."  •  The  publication  is  admitted. 
And  it  is  also  admitted  that  the  words  are  and  were  wholly 
"  untrue,  malicious  and  wilful,"  and  "  made  with  intent  to 
defame  "  as  stated  in  the  complaint.  The  defendants  claim 
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that  these  facts  furuish  no  cause  of  action,  because  (as  they 
allege),  it  appears  from  the  facts  set  forth  in  the  complaint, 
that  the  libelous  matter  was  published  in  a  judicial  proceed- 
ing and  was  material  to  be  alleged  and  proved  in  the  matter 
in  question  before  the  court;  and  that,  therefore,  neither 
the  truth  or  falsehood  of  the  words,  or  the  motive  with 
which  they  were  published  can  be  inquired  into. 

It  remains  only  to  inquire,  then  whether  it  does  clearly 
appear  from  the  facts  stated  in  the  complaint  that  the  de- 
famatory matter  was  material,  on  any  issue  or  inquiry  pend- 
ing before  the  register  or  court  in  bankruptcy.  Not  that  it 
might  possibly  appear  to  have  been  material  by  inferring 
the  existence  of  some  facts  not  expressly  alleged,  in  connec- 
tion with  those  that  do  appear,  but  whether  from  the  facts 
stated,  standing  alone,  the  matter  does  clearly  appear  to 
have  been  material.  And  here  I  put  out  of  view  altogether 
the  allegation  in  the  complaint,  that  the  "  defamatory  words 
were  wholly  immaterial  upon  the  controversy,"  &c.,  because 
that  is  an  assertion,  not  of  a/ac£,  but  a  legal  conclusion  upon 
which  no  proper  issue  could  be  taken.  And  the  defendants 
are  not  to  be  held  to  have  admitted  the  allegation  by  their 
demurrer ;  nor  are  they  estopped  from  controverting  it  on 
argument.  (McKyring  agt.  Bull,  16  N.  Y.  E.,  297.) 

The  plaintiff's  counsel  contended  on  the  argument,  that 
whether  the  plaintiff  did  or  not  commit  perjury  or  swear 
false  on  the  hearing  before  the  register,  was  wholly  imma- 
terial as  between  the  bankrupt  and  his  opposing  creditor. 
This  is  true,  and  if  the  charge  had  stopped  there,  it  would 
be  unnecesary  to  inquire  further.  But  the  gravamen  of  the 
defamatory  accusation  is  not  orly  that  plaintiff  testified 
falsely,  but  that  he  was  induced  so  to  do  by  the  bankrupt.  It 
becomes  necessary,  therefore,  to  examine  further  and  see  if 
there  be  any  facts  stated  in  the  complaint  from  which  it 
appears  that  it  was  material  on  the  question  of  the 
bankrupt's  discharge  on  the  examination  before  the 
register,  either  to  allege,  or  prove  that  the  bankrupt 


NEW  YORK  PEACTICE  REPORTS.  537 

Marsh  agt.  Elsworth. 

had  procured  a  witness  to  swear  falsely  in  reference  to 
any  matter  material  or  otherwise,  in  the  course  of  the 
previous  proceedings.  And  whether  it  was  material  so 
to  allege  or  prove,  what  is  charged  in  the  alleged  defamatory 
specification,  must  depend  entirely  upon  what  was  the  par- 
ticular and  specific  issue  or  inquiry  pending  before  the  reg- 
ister at  the  time  the  plaintiff  testified,  and  at  the  time  of  fil- 
ing the  libelous  publication.  After  a  careful  and  critical  ex- 
amination of  the  complaint,  I  am  unable  to  discover  any 
fact  showing  the  materiality  of  the  libelous  matter.  It  is 
not  permisible  to  refer  to  the  language  of  the  libel  itself,  to 
show  its  materiality.  For  the  complaint  charges,  and  the 
demurrer  admits,  the  words  of  the  libel  to  be  wholly  false 
and  untrue.  And  that  is  not,  (in  respect  to  the  words  spok- 
en or  written),  a  legal  conclusion.  For  it  is  always  allowa- 
ble to  allege  as  a  fact,  that  the  defamatory  words  are  false 
and  untrue,  and  inasmuch  as  the  only  statement  found  in 
the  complaint,  tending  to  show  that  the  witness  was  induced 
to  testify  in  referenc  to  ''material  facts  in  the  proceedings"  is 
a  part  of  the  libel  itself.  And  the  complaint  alleging,  and 
the  demurrer  admitting  that  statement  to  be  wholly  false, 
the  pleading  is  thus  left  without  a  single  allegation  tending 
to  show  the  materiality  of  the  defamatory  matter. 

This  will  more  fully  appear  from  a  reference  to  the  bank- 
rupt act.  Section  10  of  that  act  authorizes- the  Justices  of 
the  Supreme  Court  of  the  United  States  to  make  and  publish 
rules  of  proceedings  in  bankruptcy.  Sectoin  29  provides  that 
a  bankrupt's  application  for  a  discharge  may  be  opposed  and 
defeated,  if  it  be  made  to  appear  that  he  has  been  guilty  of 
any  one  of  eighteen  specific  and  enumerated  acts  or  omissions. 
The  last  ot  which  is,  "if  he  has  been  guilty  of  any  fraud 
whatever  contrary  to  the  true  intent  of  the  act."  Section  31 
permits  an  opposing  creditor  to  file  a  specification  in  writing 
of  the  grounds  of  his  opposition.  And  the  court  may  order 
any  question  of  fact  so  presented  to  be  tried  at  a  stated  ses- 
sion of  the  court.  And  rule  24  provides  that  an  opposing 
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creditor  shall  enter  his  appearance  in  opposition  on  the  day 
the  creditors  are  required  to  show  cause  against  the  bank- 
rupt's discharge,  and  shall  file  his  specifications  of  the  grounds 
of  his  opposition  in  writing,  within  ten  days  thereafter,  unless 
the  time  be  enlarged.  And  the  court  shall  then  make  an 
order  sending  the  case  on  to  the  docket  of  the  district  court 
for  trial.  And  §  26  provides  for  the  examination  of  the 
bankrupt  and  his  wife  "before  the  court. 

Now,  all  that  appears  in  the  complaint,  in  respect  to  these 
essential  requisites  to  raise  a  material  issue  or  inquiry,  is  the 
allegations  that  the  bankrupt  filed  his  petition ;  that  it  was 
referred  to  the  register ;  that  defendant,  Elsworth,  appeared 
and  opposed  the  bankrupt's  discharge ;  procured  an  order 
for  his  examination  before  the  register ;  that  an  examination 
was  had  and  the  plaintiff  was  sworn  as  a  witness  on  such 
examination ;  and  that  afterwards  the  libelous  specification 
was  filed.  But  there  is  not  a  single  fact  stated  outside  the 
libel  itself,  from  which  the  court  can  learn  what  was  the  sub- 
ject matter  of  the  examination  before  the  register;  or  as  to 
what  particular  matter  the  plaintiff  was  examined  upon  ;  or 
as  to  whether  his  testimony  related  to  either  or  which  of  the 
eighteen  grounds  of  opposition  to  a  discharge,  specified  in 
the  statute.  There  is,  therefore,  no  fact  whatever  alleged 
in  the  complaint,  from  which  the  court  can  determine 
whether  or  not  the  testimony  of  the  plaintiff  before  the 
register  (whether  true  or  false),  had  any  relation  whatever 
to  any  fact  necessary  or  proper  to  be  proved  or  disproved 
affecting  the  bankrupt's  discharge. 

The  defendant's  counsel  relies  upon  the  case  of  Garr  agt. 
Selden,  (4  Comst.  91.)  But  in  that  case  all  the  facts  to  ena- 
ble the  court  to  determine  as  to  the  materiality  of  the  scan- 
dalous matter,  were  spread  upon  the  record.  There  the 
plaintiff  had  sued  the  defendant  to  recover  for  professional 
services,  rendered  as  an  attorney  and  counsel  in  suits  for  the 
defendant.  The  defendant  answered  among  other  things, 
that  the  plaintiff  had  conducted  the  suits  in  a  negligent,  un- 
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skilful  and  unfaithful  manner.  The  plaintiff  moved  the 
court  on  affidavits  to  strike  these  allegations  out  of  the  an- 
swer. In  opposition  to  that  motion,  the  defendant  read  and 
filed  an  affidavit  of  his  own,  containing  the  scandalous  mat- 
ter complained  of.  And  the  question  was,  whether  that 
scandalous  matter  was  material  and  pertinent  on  that  motion. 
The  court  held  it  was,  and  that  the  words  were  privileged. 

But  there  is  no  such  facts  shown  in  the  complaint  here. 
The  defendant's  counsel  claims  that  the  alleged  defamatory 
matter  was  material  to  show,  that  the  bankrupt  had  been 
guilty  of  a  "fraud  contrary  to  the  true  intent  and  meaning 
of  the  act,"  in  concealing  his  property.  But  the  difficulty 
is,  there  is  nothing  in  the  complaint  from  which  the  court 
can  see  that  the  question  of  fraud  or  concealment  of  property, 
or  anything  else  that  would  make  the  charge  contained  in 
the  libel  material  to  be  proved,  was  at  all  a  subject  of  inqui- 
ry before  the  register.  So,  even  if  it  were  true,  that  the- 
bankrupt  procured  the  witness  (plaintiff)  to  swear  falsely 
before  the  register,  if  that  false  swearing  was  in  respect  to 
some  matter  wholly  immaterial  to  the  inquiry  pending  be- 
fore the  Register ;  it  would  be  equally  immaterial  to  allege 
or  prove  such  subornation  on  any  subsequent  hearing  before 
the  district  court.  Because  if  immaterial  it  would  be  no  ev- 
idence against  the  bankrupt. 

It  is  very  possible  that  it  was  in  fact  very  material  to  al- 
lege and  prove  the  defamatory  matter.  But  it  suffices  to 
say  here,  that  the  complaint  does  not  show  it.  Unless,  there- 
fore, the  court  is  prepared  to  go  the  extent  of  holding  that 
defamatory  matter,  which  if  true  does  not  appear  to  be 
at  all  material,  becomes  material  by  publishing  it,  even  though 
confessedly  false,  the  decission  at  the  special  term  must  be 
sustained. 

The  order  appealed  from  is  affirmed  with  costs,  and  with 
leave  for  defendant  to  apply  at  special  term  for  leave  to  with- 
draw his  demurrer  and  answer  on  terms. 

JONES  and  MCWELL,  justices,  concurred. 
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AUGUSTUS  L.  NOSSER  agt.  WILLIAM  S.  CORWIN,  et.  al. 

In  an  action  of  claim  and  delivery  of  personal  property,  where  the  property  is  re- 
stored to  the  plaintiff  and  accepted  by  him,  although  he  claims  costs  of  the 
action,  before  the  actual  commencement  of  the  action  by  the  service  of  pro- 
cess, although  the  same  with  an  undertaking  were  in  the  hands  of  the  sheriff  for 
service  at  the  time,  the  action  cannot  be  maintained.  (Following  the  decision  in 
the  cafe  of  Christie  agt.  Corbett,  34  ffow.,  Pr.  H.,  19.) 

The  approval  of  the  undertaking  by  the  sheriff  is  not  the  allowance  of  a  provisional 
remedy,  so  as  to  give  the  court  jurisdiction  of  the  action  under  $  139  of  the 
Code. 

The  court  cannot  by  amendment  under  $  173  of  the  Code,  conform  the  pleadings 
to  the  facts  proved,  establishing  the  right  of  the  plaintiff  to  damages,  where 
the  amendment  would  substantially  change  the  claim  upon  which  the  action  is 

founded. 

• 

Special  Term,  MarcJi  13,  1869. 

THIS  was  an  action  of  replevin  brought  by  plaintiff  to 
recover  possession  of  certain  property. 

It  appeared  that  after  the  delivery  of  the  process  to  the 
sheriff,  but  before  the  taking  of  the  property,  the  same  was 
offered  to  the  plaintiff,  who  refused  to  receive  the  same,  un- 
less the  costs  were  paid. 

The  jury  found  a  special  verdict,  as  follows,  viz: 

1st  Question.  Was  the  wine  taken  on  attachment  against 
Charles  Schals,  delivered  to  plaintiff  by  the  defendant  be- 
fore the  latter  was  served  with  process  ? 

Answer.     Yes. 

2d  Question.     What  was  the  value  of  property. 

Answer.     $196  00. 

3d  Question.  Was  the  process  delivered  to  the  sheriff 
on  the  19th  March,  1859. 

Answer.     Yes. 

The  jury  further  found  the  damages  of  the  plaintiff  to  be 
six  cents. 
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The  question  of  judgment  to  be  given  therein  was  re- 
served. 

HENRY  BREWSTER,  for  plaintiff. 

T.  C.  T.  BUCKLEY,  and  JAS.  K.  HILL,  for  defendants. 

BRADY,  .T.  This  is  an  action  of  claim  and  delivery.  It 
appears  that  after  the  papers  had  been  prepared  and  placed 
in  the  hands  of  the  sheriff,  including  the  necessary  under- 
taking, which  had  been  approved  by  him,  but  before  the 
service  of  them  upon  the  defendants,  or  either  of  them,  the 
property  was  returned  to  the  plaintiff  and  accepted  by  him 
He  was  not  satisfied  with  the  return  of  the  property,  hav- 
ing incurred  expense  in  the  employment  of  a  lawyer  to  re- 
cover his  goods,  and  said  that  he  must  be  settled  with,  or  paid 
the  expenses,  but  he  did  not  decline  to  receive  the  goods. 

I  entertain  no  doubt  that  actions  of  this  character  may  be 
maintained  against  a  person  who,  having  had  possession  of 
property  in  law  or  in  fact  has  wrongfully  disposed  of  it  prior 
to  the  commencment  of  the  action.  Whatever  conflict  may 
have  existed  on  that  subject,  it  must  be  regarded  now  as  set- 
tled upon  authority,  (Van  Neste  agt.  Conover,  20  Barb,,  547; 
Brockway  agt.  Burnap,  16  Barb.,  309 ;  Nichols  agt.  Michael, 
23  N.  Y.  R,  264;  Knapp  agt.  Smith,  27  N.  T.  R,  281  per 
DENIO,  J..  p.  2S1) ;  but  that  rule  of  law  will  not  avail  the 
the  plaintiff,  upon  the  question  which  arises  on  the  facts 
stated,  viz :  is  he  entitled  to  recover  the  costs  of  this  contro- 
versy ?  The  defendants  did  not  wrongfully  part  with  the 
possession  of  the  plaintiff's  property.  It  was  restored  to 
him  by  them,  and  before  the  commencement  of  the  action. 
It  was  neither  detained  nor  converted  by  them,  nor  was  it 
in  their  possession,  nor  in  that  of  their  agent,  bailee,  vendee, 
cr  representative.  The  possession,  which  is  the  basis  of 
the  action,  was  in  the  plaintiff  himself,  and  his  remedy, 
which  was  partially  put  in  motion,  was  rendered  unavaila- 
ble by  the  defendants'  return  of  the  property.  He  had  a 
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right  of  action  against  the  defendants  for  damages  sustained 
by  their  detention  of  his  property,  and,  in  the  proper  form 
of  action,  could  have  recovered  the  expenses  to  which  he 
was  necessarily  subjected  in  its  recovery.  The  defendants 
having  declined  to  restore  the  property  to  him  on  demand, 
justified  the  employment  of  counsel  at  once,  and  resort  to 
the  courts  for  redress.  His  claim  of  the  right  to  possess, 
was  acknowledged  and  satisfied,  however,  by  the  return  of 
his  property,  and  the  gravamen  of  such  an  action  as  this  des- 
troyed. He  accepted  the  possession,  and  that  prevented  his 
recourse  to  this  form  of  action. 

The  precise  question  discussed  was  decided  in  Christie  agt. 
Corbett,  34  How.  Pr.  R.,  19.  It  is  insisted  by  the  plaintiff, 
however,  that  the  actual  commencement  of  the  action  by 
service  of  the  summons  in  conformity  to  §  No.  99,  was  not 
necessary,  inasmuch  as  the  approval  of  the  undertaking  by 
the  sheriff  was  an  allowance  of  a  provisienal  remedy,  from 
which  time  the  court  must  be  deemed  to  have  acquired 
jurisdiction  by  virtue  of  §  139  of  the  Code.  It 'is  declared 
by  that  section  that  "  from  the  time  of  the  service  of  a  sum- 
mons in  a  civil  action,  or  the  allowance  of  a  provisional 
remedy,  the  court  is  deemed  to  have  acquired  jurisdiction, 
and  to  have  control  of  all  the  subsequent  proceedings."  It  is 
quite  apparent,  however,  that  the  legislature  intended  only 
to  embrace  the  provisional  remedies  allowed  by  the  order 
of  the  court  in  which  the  remedy  was  sought ;  such  as 
granting  an  injunction  or  attachment,  which  could  not  be 
obtained  without  the  exercise  of  strictly  judicial  power.  In 
such  cases  the  court  is  acting  upon  a  consideration  of  the 
case  presented,  and  havingthus  exercised  the  power  conferred, 
asserts  its  jurisdiction,  so  far  at  least  as  may  be  necessary 
to  continue  the  proceedings  set  in  motion.  (McCarthy  agt. 
PeaJce}lS  Hoiv.,  138  5  Treadwell  agt.  Lawler,  15  Hotv.,  8; 
Moore  agt.  Thayer,  6  Id  47 ;  Burkhardt  agt.  Sanford,  7  Id., 
331.) 
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The  approval  of  the  undertaking  by  the  sheriff,  as  pro- 
vided by  ^  209,  is  a  ministerial  act,  and  one  for  his  protec- 
tion. It  is  necessary,  it  is  true,  but  the  sheriff  cannot  ar- 
bitrarily refuse  to  approve  the  sureties,  The  remedy  which 
is  accomplished,  is  perfect  without  any  allowance,  either  by 
the  court,  or  judge,  or  sheriff,  depending  only  upon  the  con- 
dition that  sureties  be  given  in  conformity  to  the  statute. 

For  these  reasons,  I  think  the  plaintiff  is  not  entitled 
to  costs  in  this  action,  and  that  the  defendants  are  entitled 
to  recover  their  costs  from  him,  and  to  judgment  threfor 
upon  the  verdict  rendered  in  this  action,  in  which  the  plain- 
tiff has  failed  to  show  that  he  was  entitled  to  any  relief. 

The  plaintiffs'  right  to  recover  damages  being  established, 
this  court  might,  with  great  propriety,  conform  the  plead- 
ings to  the  facts  proved,  by  amendment  under  $  173  of  the 
Code,  and  thus  grant  him  costs ;  but  the  amendment  would 
substantially  change  the  claim,  and  it  cannnot,  therefore,  be 
allowed. 
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SUPREME  COURT. 

THE  PEOPLE  ex.  rel  LUCY  L.  CRANDALL,  and  others,  ap- 
pellants, agt.  THE  BOARD  OF  SVPERVISORS  OP  ALLEGANY 
COUNTY,  respondents. 

Commissioners  of  highways  are  required  by  statute,  before  they  shall  determine 
to  lay  out  any  highway,  to  cause  notice  in  writing  to  be  given  to  the  occupant  of 
the  land  through  which  the  road  is  to  run,  of  the  time  and  place  at  which  they 
will  meet  to  decide  on  such  application.  And  they  acquire  no  jurisdiction  until 
they  have  given  such  notice. 

Where  a  highway  was  proposed  to  be  laid  out  through  a  field  of  abont  eighteen 
acres,  used  as  a  pasture,  and  in  which  was  a  reservoir  formed  by  springs  of 
water  of  eighteen  and  a  half  feet  in  diameter,  which  had  been  conveyed  by 
deed  by  the  occupants'  ancestor  to  the  Erie  Railway  Company,  who  thereafter 
and  then  used  the  water  therefrom,  by  means  of  pipes  for  the  benefit  of  their  rail- 
road, such  reservoir  being  covered  with  plank,  earth,  and  turf,  so  that  cattle  in  the 
pasture  stood  upon  and  passed  over  it,  as  over  other  portions  of  the  lot,  and  the 
proposed  highway  being  laid  out  directly  over  the  reservoir  : 

Held,  that  notice  served  upon  the  occupant  of  the  lot  only,  was  sufficient  to  confer 
jurisdiction  upon  the  proper  authorities  to  lay  out  the  highway. 

The  Erie  Railway  Company  is  not  predjudiced  by  such  notice,  as  its  reservoir  can- 
not be  disturbed  until  it  is  compensated,  and  as  owner  it  is  entitled  to  notice  of 
the  proceedings  to  assess  the  damages. 

APPEAL  from  order  of  special  term,  denying  motion  for 
peremptory  mandamus  after  verdict  upon  issues,  formed  upon 
return  of  respondents,  and  plea  of  relator. 

HAKES  &  STEVENS,  for  appellants. 

I.  The  verdict  as  settled  in  this  case,  is  not  such  a  verdict 
as  can  be  said  to  be  found  in  favor  of  the  defendants  so  as 
to  entitle  them  to  judgment,  within  the  meaning  of  the 
statutes  (2  Revised  Statutes,  587,  §  57 ;  26  N.  Y.  R.,  338.) 

The  verdict  as  found  is  in  favor  of  the  relators  on  most  of 
the  material  facts  at  issue  by  the  return,  and  the  plea  to  the 
return.  The  return  of  the  defendants,  not  only  by  a  di- 
rect denial  that  any  highway  was  duly  laid  out,  but  by  a 
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direct  allegation  that  there  was  no  highway  is  found  by  the 
verdict  to  be  false.  The  reply,  or  plea  to  the  return,  setting 
out  in  full  the  several  steps  required  by  statute  to  duly 
lay  out  a  highway  are  all  found  in  favor  of  the  relators.  The 
defendants  having  gone  to  trial  upon  the  issues  presented  by 
the  plea  to  the  return,  without  making  a  motion  to  correct 
any  irregularity,  if  any,  in  setting  out  more  fully  the  facts 
in  the  plea  than  were  set  forth  in  the  writ,  cannot  claim 
a  verdict  found  in  their  favor,  since  the  verdict  finds  all 
the  material  allegations  set  out  in  both  the  plea  and  writ 
in  favor  of  the  relators,  and  against  the  defendants. 

It  follows  then  that  the  return  was  a  false  return,  al- 
though true  in  part. 

This  case  is  not  such  a  one  as  calls  for  the  application  of 
the  very  harsh  rule,  which  in  effect  defeats  a  party  who  may 
have  all  the  facts  found  in  his  favor  which  entitle  him  to 
the  relief  sought. 

It  will  be  seen  that  the  relators  could  not  safely  demur 
to  the  return,  which  showed  that  there  was  no  highway, 
while  the  facts  as  settled  by  the  verdict,  as  is  claimed,  en- 
titles the  relators  to  judgment. 

II.  The  verdict  shows  that,  at  least  as  to  the  land  taken 
for  the  highway,  belonging  to  the  relators,  no  irregularity 
exists,  in  any  step,  from  the  application  to  the  assessment 
of  damages.  This  being  true,  the  commissioners  of  high- 
ways have  the  power,  if  not  already  done,  to  open  the  road 
within  six  years;  or  if  the  road  is  already  opened  across  the 
relators  land,  they  cannot  shut  up  the  road.  (28  N.  T.  R., 
479.)  Just  compensation  is  deemed  to  be  made  when  dam- 
ages are  assessed.  (People  agt.  Supervisors  of  Westchester  4, 
'Earl.,  64.) 

Even  an  assessment  is  not  necessary.     (6  Wend.,  635.) 

A   board  of  supervisors  have  nothing  to  do  with   the 

merits,  but  must  assess  highway  damages.     (5  Cowen,  292.) 

There  can  be  no  claim  but  that  the  referees  had  jurisdiction 

to  award  the  relators  damages.     The  party  for  whose  bene- 
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fit  damages  are  assessed  may  waive  any  irregularity,  if  any. 
(4  Paige,  522 ;  6,  Id.,  85 ;  6  Hill,  47.) 

The  irregularity  or  want  of  jurisdiction,  even  in  reference 
to  the  lands  of  the  Railroad  Company  is  only  to  be  questioned 
by  the  company,  even  although  some  of  the  proceedings  of 
the  various  steps  required  by  law  to  lay  out  the  road  were  in- 
valid, so  as  to  acquire  no  right,  in  the  public  to  open  a  road 
in  question,  beyond  the  lands  of  the  relators.  The  highway, 
if  regularly  laid  out  across  the  lands  of  the  relators,  would 
be  valid  as  a  cul  de  sac.  (24  N.  Y.  E.,  559.) 

In  Snyder  agt.  Plass,  (28  N.  Y.  E.,  479),  Judge  JOHNSON, 
in  discussing  the  effect,  where  a  portion  of  the  road  was 
laid  out  through  an  orchard,  says :  "  I  do  not  think  the 
entire  order  for  opening  the  road  would  be  rendered  void 
by  it.  The  order  would  still,  I  think,  be  valid  for  the  open- 
ing of  all  the  other  portions  of  the  road." 

III.  Can  the  railroad  company  successfully  claim  that  the 
public  have  no  right  to  travel  over  the  .reservoir,  a  short 
water-course  of  eighteen  feet  in  length,  simply  because  of  the 
omition  of  the  officers,  laying  out  the  highway,  to  give  the 
company  such  notices  as  are  required  to  be  given  to  the 
owners  and  occupants  of  land  I 

1.  The  reservoir  is   not  a  fixture  or  erection  for  the  pur- 
pose of  trade.     It  is   but  a  ditch,   or  short   canal,  under 
ground,  by  which  water  is  conducted.     (24  N.  Y.  E.,  559.) 

2.  The   deed,  if  not  void   for  uncertainty,  gives   to  the 
company  but  an  easement,  or  the  right  to  the  use  of  the 
water,  in   an   artificial    channel,  which  gives   no    greater 
right  than  the  right  to  the  flow  of  water  through  a  natural 
channel  as  an  ancient  stream  or  water-course. 

3.  It  is  settled  by  the  verdict  that  Lucy  L.  Crandall  was 
the  occupant,  and  the  only  person  occupying  the  lands  over 
the  reservoir,  it  being  covered  with  earth  and  grass,  upon 
which  her  cattle  grazed,  when  the  highway  was  laid  out. 
The  commissioners   and  referees  are  only  required  by  stat- 
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ute  to  give  notice  to  the  occupants,  to  acqnire  jurisdiction. 
(Bishop's  Higlnvay  Law,  p.  38.) 

Hence  it  is  claimed  that  judgment  should  be  awarded, 
with  interest  as  damages,  with  costs.  (28  N.  N.  JR.,  112.) 

KENDALL  &  SANFORD,  for  respondents. 

By  the  court,  DAVIS,  J.  The  peremptory  mandamus  was 
denied  by  the  special  term,  on  the  ground  that  "the  referees 
had  no  jurisdiction  to  lay  out  the  road  in  question,  over  the 
route  adopted  by  them,"  because  no  notice  was  given  to 
the  Erie  Railway  Company,  of  the  time  and  place  of  meet- 
ing to  decide  upon  the  application,  before  the  determination 
to  lay  out  the  highway  was  made.  The  statute  provides 
that  before  the  commissioners  shall  determine  to  lay  out 
the  highway,  they  shall  cause  notice,  in  writing,  to  be  given 
to  the  occupant  of  the  land  through  which  the  road  is  to  run, 
of  the  time  and  place  at  which  they  will  meet  to  decide 
on  such  application.  They  acquire  no  jurisdiction  until 
they  have  given  such  notice.  (The  People  agt.  Judges  of 
Herlcimer  County,  20  Wend.,  186 ;  People  agt.  Robertson,  17 
How.  Pr.  R,  74.) 

It  appears  by  the  verdict,  that  in  1850,  William  S.  Cran- 
dall,  the  ancestor  of  the  relators,  conveyed  by  deed  to 
the  New  York  &  Erie  R.  R.  Company  (of  whom  the 
Erie  Railway  Company  are  successors),  "  a  certain  spring, 
or  the  use  of  the  water  of  said  spring,  together  with  all  the 
land  necessary  for  a  reservoir  to  contain  the  said  water,  for 
the  purpose  of  supplying  a  water-tank  to  be  erected  on 
said  railroad,  by  said  company,"  with  the  right  of  entering 
on  his  land  whenever  necessary  to  build  and  keep  in  order 
said  reservoir  and  pipes  or  logs,  to  conduct  said  water.  In 
1851  the  company  constructed  under  this  grant,  a  reservoir 
of  rubble  masonry,  eighteen  and  one-half  feet  in  diameter, 
into  which  water  was  conducted  from  said  Crandall's  lands, 
and  thence  was  carried  in  iron  pipes,  about  half  a  mile 
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to  the  tank  on  the  railroad.  This  reservoir  is  within  the 
lines  of  said  highway,  as  laid  out  by  the  referees;  the 
center  line  of  the  road  passing  over  the  reservoir,  three  and 
a  fourth  links  from  the  outer  edge.  The  reservoir  was  con- 
structed under  ground  (the  depth  is  not  given,  but  it  is  fair 
to  infer  that  it  was  put  far  enough  below  the  surface  to  be  se- 
cure from  the  action  of  frosts).  It  was  and  is  covered  with 
plank,  and  frequently  has  to  be  opened  to  clear  it  out. 
For  the  last  three  years  earth  and  turf  have  been  on  por- 
tions of  the  plank  of  the  same,  and  the  cattle  and  animals 
of  the  relators  in  the  field  of  about  eighteen  acres,  have 
and  do  pass  over  and  upon  the  same,  as  on  other  portions 
of  the  field,  there  being  no  encl^ure  around  said  reservoir. 

The  jury  have  also  found,  that  there  would  be  no  difficulty 
in  removing  and  rebuilding  said  reservoir  outside  of  the  high- 
way, nor  in  bridging  the  same  for  traveling  purposes.  The 
assessment  of  damages  to  relators  does  not  include  the  res- 
ervoir, but  is  only  for  the  land  around  it  and  along  the  propos- 
ed highway  in  either  direction  from  it. 

There  can  be  no  question,  I  think,  but  that  the  Erie  Rail- 
way Company  are  the  owners  of  the  reservoir  arid  of  the 
land  above  and  beneath  it,  but  the  question  of  ownership  is 
not  a  material  one  to  the  question  of  jurisdiction.  The  stat- 
ute requires  the  notice  above  referred  to,  to  be  given  to  "the 
occupant"  and  not  to  "the  owner"  as  such.  By  the  phrase 
is  meant,  I  doubt  not,  the  actual  occupant.  The  learned 
judge  before  whom  the  motion  was  heard  in  the  court  be- 
low, is  very  clear  in  his  opinion,  that  the  Railway  Company 
was  the  occupant  within  the  meaning  of  the  statute.  Their 
water  was  in  the  reservoir  and  was  constantly  being  supplied 
and  taken  away  by  the  pipes  which  extended  several  rods 
outside  the  limits  of  the  road  in  one  direction  to  several 
springs,  and  in  the  other  direction  for  half  a  mile  to  the  tanks 
at  the  railroad.  They  were  therefore  in  the  use  of  the  res- 
ervoir and  of  the  pipes,  and  were  constructively  at  least  in 
possession  of  them. 


NEW  YORK  PRACTICE  REPORTS.        549 

People  agt.  Supervisors  of  Allegany  Co. 

But  the  verdict  shows  that  the  reservoir  was  under  the 
surface  of  the  ground,  covered  in  part  by  earth  and  turfed 
over,  in  an  eighteen  acre  field  used  by  the  relators  for  pas- 
turing their  cattle,  and  that  their  animals  had  as  free  range 
over  and  upon  the  reservoir  as  the  rest  of  the  lot.  The  re- 
lators were  actual  occupants  of  the  surface  of  the  entire  lot, 
using  it  precisely  as  though  no  reservoir  or  pipes  were  be- 
neath its  surface.  In  my  judgment,  the  statute  means  that 
kind  of  occupancy,  and  not  one  buried  under  the  surface. 

If  the  highway  be  laid  over  a  farm,  the  statute  means  by 
occupant  the  person  in  possession  of  the  soil,  cultivating  it 
for  ordinary  agricultural  purposes,  and  not  one  who  may  be 
enjoying  some  beneficial  interest  beneath  the  surface,  as  for 
instance,  the  owner  of  a  farm  may  have  a  quarry  or  mine 
beneath  the  surface,  which  he  may  be  carrying  on  in  the 
bowels  of  his  land  without  disturbing  the  surface,  while  the 
farm  itself  may  be  leased  and  cultivated  by  a  tenant  precise- 
ly as  though  nothing  was  going  on  below.  In  such  a  case  I 
think  the  tenant  would  be  the  occupant  within  the  true 
sense  of  the  statute,  and  not  the  subteranean  worker.  If 
having  and  using  the  reservoir  of  water  below  the  surface, 
made  the  Railway  Company  the  occupant  of  the  land  above, 
so  the  use  of  the  pipes  in  which  the  water  flowed  to  and 
from  the  reservoir,  made  the  company  the  occupant  of  the 
land  above  them ;  and  hence  it  follows,  that  commissioners 
of  highways  must  ascertain  and  notify  all  persons  drawing 
water  in  pipes  across  the  line  of  the  proposed  road,  or  their  ju- 
risdiction to  lay  a  highway  on  the  surface  must  fail.  Such  a 
rule  would  be  unreasonable  and  impracticable.  It  is  not  a 
question  whether  the  railway  might  not  have  occupied  the 
eighteen  and  one  half  feet  in  diameter  above  their  reservoir  and 
fenced  it  in,  or  left  it  open  if  they  chose,  and  in  such  a  case 
have  been  entitled  to  notice  as  occupant  nor  whether  the  oc- 
cupants of  the  pasture  were  rightfully  occupying  the  land 
over  the  reservoir;  but  simply  one  of  actual  occupancy  at 
the  time  notice  was  required  to  be  given.  If  the  company 
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chose  to  leave  the  surface  of  the  reservoir  in  their  use  as  the 
rest  of  the  field  in  which  it  was  situated,  it  subjected  it- 
self to  the  consequence  as  to  sufficiency  of  notice,  that  the 
statute  attaches  to  any  agricultural  occupancy.  Nor  are 
the  rights  of  the  company  as  owners  to  be  at  all  prejudiced 
by  this  construction.  Its  reservoir  cannot  be  disturbed  till 
it  is  compensated,  and  as  owner  it  is  entitled  to  notice  of  the 
proceedings  to  assess  the  damages.  I  think  upon  the  facts 
found  by  the  jury,  the  notice  given  to  the  agricultural  occu- 
pant of  the  land  over  which  the  route  of  the  proposed  road 
ran,  gave  the  commissioners  and  referees  jurisdiction  to  pro- 
ceed in  the  case. 

A  point  is  made  that  the  reservoir  was  within  the  Revised 
Statutes,  as  an  erection  or  fixture  for  the  purpose  of  trade. 
(1  E.  S.  Edmonds  Ed.,  473  §  57.)  I  think  neither  the  res- 
ervoir nor  the  pipe  (and  both  were,  if  either)  are  within  the 
letter  or  intention  of  the  statute.  The  laying  out  of  the 
highway  does  not  interfere  with  or  prejudice  the  use  of  the 
water  from  the  spring.  The  same  artificial  channel  for  con- 
ducting it  to  the  tank  may  be  continued.  The  same  mode 
of  passing  over  it  may  be  adopted  as  over  a  natural  stream, 
or  open  artificial  channel.  The  company  being  entitled  to 
its  compensation  if  injured  to  any  extent  (the  case  of  The 
People  agt.  Kingman,  24  N.  Y,  559),  is  sufficiently  anala- 
gous  to  be  controlling  of  this  question. 

There  are,  I  think,  no  such  merits  in  this  case  as  to  re- 
quire a  strained  construction  of  the  statute  for  the  purpose 
of  defeating  the  relators.  It  is  obvious  that  the  reservoir 
is  no  substantial  obstacle  to  the  use  of  the  highway.  The 
track  for  travel  can  be  crossed  by  it  without  at  all  interfer- 
ing with  it  or  prejudicing  the  public  or  the  Railway  Com- 
pany. And  the  reservoir  can  remain  as  hundreds  of  similar 
constructions  do  in  the  much  travelled  streets  of  our  cities 
and  villages.  There  is  abundance  of  room  to  go  around 
without  crossing  it  with  the  track,  but  if  desirable  to  pass 
over  it  every  one  knows  that  a  strong  covering  with  a  "man 
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hole"  would  be  all  that  would  be  required  to  protect  the 
company  in  its  enjoyment  and  give  the  same  free  use  that 
the  public  have  over  reservoirs  in  the  towns. 

I  am  of  opinion  that  the  order  should  be  reversed  and  a 
peremptory  mandamus  awarded  with  costs. 

All  the  judges  concurred.  | 


DIGEST 


O  F 


CONTAINED  IN  THE  FOLLOWING  REPORTS: 

36  Howard's  Pr.  R;  50  Barbour's  R;  4  Abbott,  N.  S.;  and 
4  and  5  Eobertson's  R 


ACCORD  AND  SATISFACTION. 

1.  The  extinguishment  of  one    cause  of 
action,  by  the    substitution  of  another 
of  the  same  degree,   can    only  be   by 
way  of  accord  and  satisfaction,  which 
cannot  be  implied  by  law,   but  is  the 
effect  of  agreement  between  the  parties. 
(Darnall  agt.  Morehoiise.  ante,  511.) 

2.  When  there  is  an  engagement  to  pay 
money  and  the   person  to  whom  it  is  to 
be  paid,  either  at  the  time  the  engage- 
ment is    made,  or    subsequently,    re- 
ceives from  him  who  has   undertaken 
to  pay  to  him  the  money,   the  check 
or  note  of  a  third  person,  such   check 
or  note  is  not     a    satisfaction  of  the 
engagement,  unless  it  be  so  agreed. 
(Id.) 

3.  When  a  bargain  is  struck  for  the  sale 
of  goods  for  cash,  if  the   vendor,  upon 
the  delivery  of  the  goods  receives  from 
the  vendee,  the    check  or  note  of  a 
third  person  for  the  price,  there    is  no 


presumption  that  such  check  or  note 
was  received  in  satisfaction  of  the 
price.  (Id.) 

4.  The  dicta  to  the  contrary  in  Breed 
agt.  Cook  (15  J.  R.,  241)  ;    Noel  agt. 
Murray,  (13  N.  Y.  S.,  167),  &c.,  com- 
mented on.     (Id.) 

5.  A  sale  is  the  transmutation  of  proper- 
ty for  a  pecuniary  consideration.     (Id.) 

6.  Where  A.  agrees  with   B.  to   deliver 
to  him  certain  goods  for  a  certain  note 
B.  holds  against  a  third   person,   and 
which  B.  does  not  undertake  shall  be 

aid,  the  contract  is  one  of  exchange. 


7.  The  plaintiff  at  Buffalo  sold  to  the  de- 
fendant a  drove  of  cattle  at  a  certain 
price  per  pound  for  cask.     (Id.) 

8.  The  cattle  were  weighed  and  deliv- 
ered to  the  defendant,  and  the  parties 
went  to  an   office  and  the  defendant 
procured  a  banker,  there  in  good  stand- 
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ing,  to  draw  his  sight  draft  for  the 
amount,  to  the  order  of  the  plaintiff, 
upon  a  banking-house  in  New  York 
City,  and  offered  it  to  the  plaintiff,  who 
required  the  defendant  to  indorse  it, 
which  he  did,  and  handed  it  to  the 
plaintiff,  who  received  it.  (Id.) 

9.  The  banker  failed,  and  his  draft  was 
dishonored,  of  which  the    defendant 
had  due  notice.    (Id.) 

10.  Held  that  there  was  no  presumption 
of  law  that  the  banker's  draft  was  re- 
ceived in  payment.     (Id.) 

11.  Held  also  that  the  indorsement  of 
the  draft  by  the  defendant  was  to  give 
it  credit  with  the  plaintiff,  and  showed 
that  plaintiff  did  not  take  it  at  his  own 
risk.     (Id.) 

ACTION. 

1.  It  is  the  duty  of  the  attorney  general, 
under  $  405  of  the  Code,  whenever  he 
shall  have  reason  to  believe  that  any 
of  the  acts  or  omissions  specified   in 
that  section  can  be  established  by  proof, 
to  apply  to  the  court  for  leave,  and  up- 
on leave  granted,  to  bring  an  action  in 
the  name  of  the  people  of  the  state,  for 
the  purpose  of  vacating  01  annulling 
the  existence  of  a  corporation   (other 
than  municipal),  in  every  case  of  pub- 
lic interest.    (People  agt.  Erie  Railway 
Co.,  ante,  129.J 

2.  An  action  cannot  be  maintained  under 
the  Revised  Statutes,   relative  to  pro- 
ceedings against  corporations  in  equity, 
by  a.  stockholder  against  the  corporation 
and  its  trustees,  to  restrain  the  trustees 
from  exercising  any  powers  as  trustees, 
and  for  the  appointment  of  a  receiver  of 
the  property  and  effects  of  the  corpor- 
ation.    (Id.) 

3.  In  an    action  for  a  deceit  in  the  sale 
of  a  horse,  where  the  fraud  is  the  gist 
of  the  action,  if   there  is  no  evidence 
of  a  scienter,  the   action   cannot  be  sus- 
tained.   And  ithas   been  held  that  an 
averment  that  the  defendant  "  falsely 
and  frauduently  represented,"  &.C.,  is 
a  sufficient  statement  of  the  scienter. 
(Moore  agt.  Noble,  ante,  385  ) 

4.  It  is  otherwise  in  an  action  for  a  breach 
of  warranty  of  a  horse  ;   there  it  is  un- 
necessary to  allege  a  scienter  \   as  upon 
the  representation  of  a  warranty  the 
party  is  bound  to  accountability  for  an 
unsoundness,   whether  he   knew  it  or 
not.    (Id.) 

5.  An  undertake!-  was  employed  by  an  in- 
dividual, to  superintend  and  to  have 
the  whole   control  of  the  funeral  and 
burial  of  his  deceased  father ;  he  was 


to  furnish  a  certain  number  of  carri- 
ages and  horses,  one  of  which  he  wan 
to  send  to  the  plaintiff,  and  carry  her 
to  the  cemetery,  and  back  to  New 
York.  The  undertaker  furnished  the 
carriages  and  horses  as  agreed ;  and  on 
returning  from  the  cemetery,  the  dri 
ver  of  tne  carriage  wherein  was  the 
plaintiff,  sloped  at  a  hotel,  and  left  his 
horses  unhitched ;  and  while  he  was 
absent  they  ran  away  and  throwed 
the  plaintiff  out  of  the  carriage  and  in- 
jured her.  The  driver  was  the  ow- 
ner of  the  horses  and  carriage.  (Bon- 
iface agt,  Relyea,  ante,  457.) 

6.  Held,  that  the  plaintiff  could  not  sus- 
tain an  action  for  damages  for  such  in- 
jury against  the  undertaker.     (Id.) 

7.  The  relation  of  master  and  servant  did 
not  exist  between  the  undertaker  and 
the  driver.    (Id.) 

8.  An  action  will  not  lie,  in  this  court, 
to  set  aside  as  fraudulent  a  conveyance 
to  the  defendant,  of  a  farm  in  New 
Jersey ;  the  "  subject  of  the  action  " 
beingiland  in  another  state.    (Bennett 
agt.  JSrving,  4  Robt.,  671.) 

9.  An  action  to  set  aside  a  statutory  fore- 
closure of  a  mortgage  of  real  property, 
and  to  redeem  the  land  from  the  mort- 
gage, is  not  local,  and  necessarily  to  be 
tried  within  the  county  where  the  land 
is  situated.      (Hubbell  agt.  Sibley,  4 
Alb.,  N.S.,  403.) 

10.  The  Bret  clause  of  section  123  of  the 
Code  of  Procedure,  by  which  actions 
for  the  recovery  of  real  property,  or  of 
an  estate  or  interest  therein,  or  for  the 
determination  in  any  form  of  such  right 
or  interest,  and  for  injuries  to  real  prop- 
erty, are  to  be  tried  within  the  county, 
is  to  be  construed  as  relating  to  actions 
in  the  nature  of  ejectment  and  trespass, 
and  others  which  were  formerly  causes 
of  legal  cognizance  solely. 

ADMIRALTY. 

1.  In  a  collision  between  a  schooner  and 
a  steamer  meeting,  it  is  the  duty  of  the 
steamer  to  take  care  and  avoid  the  can- 
vas in  passing  her.  assuming  that  the 
latter  kept  her  course.    The  onus  lays 
on  the  steamer  to  show  that  the  ca'u- 
vas  did  not  keep  her  course  or  was 
guilty  of  some  other  fault  that  contrib- 
uted   to  the   collision.      (Town   agt. 
Steamship   Western   Metropolis,    ante, 
416J 

2.  Where  it  appeared  that  the  schooner 
altered  her  course  within  three  or  four 
hundred  yards  of  the  steamer ;    their 
direction,  previous  to  that  being  near- 
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ly  head  on  to  each  other;  their  conjoint 
speed  being  about  thirteen  miles  an 
hour ;  the  steamer,  jnst  previous  to  the 
alteration  of  the  schooner's  course,  hav- 
ing blown  a  long  blast  of  her  steam 
whistle  to  the  canvas ;  the  steamer  be- 
ing about  2,600  tons  burden,  and  the 
cauvas  150  tons ; 

3.  It  was  held  that  such  alteration  in  the 
schooner's  course  was  not  a  fault  which 
should  condemn  her,  but  was  a  move- 
ment made  under  impending  danger 
and  in  extremis,  for  which  the  steamer 
aloue  must  be  held  responsible.     (Id.) 

4.  A  master  of  a  steamer  is  uninformed 
of  his  duties  who  says,  "  If  two  vessels, 
one  a  steamer  and  the  other  a  sailing 
vessel,  are  approaching  head  and  head, 
it  is  the  duty  of  each  to  port,  and  go 
to  the  right,  and  that  there  is  no  distinc- 
tion between  a  steamer  and  a  sailing 
vessel,   and  two  steamers  as  to  the 
duty."    (Id.) 

5.  It  is  not  surprising  when  taking  into 
account  the  disparity  in  size  and  mo- 
mentum of  the  two  vessels,  the  steam- 
er 2,600  tons  the  schooner  150  tons,  that ; 
the  approach  to  each  other  within  300 
or  400  yards  distant,  which  at  the  com- 
bined   speed  of  the  two   vessels  they 
would  meet  ill  less  than  two  minutes,  or 
even  in  less  if  the  distances  apart  be 
calculated  according  to  the  statement 
of  the  wheelsman  of  the  steamer,  that 
some  alarm  should  exist  on  board  of 
the  schooner,  and  even  if  the  change 
of  course  was  in  a  direction  that  con- 
tributed to  the  disaster,  which  is  doubt- 
ful, the  fault  must  be  attributed  to  the 
steamer.     (Id.) 

6.  The  river  at  the  place  of  the  collision 
being  four  to  five  miles  wide,  there  was 
110  excuse  for  the  steamer  in  her  near 
approach  to  the  schooner  in  passing 
her.    (Id.) 

ADVANCEMENT. 

1.  Where  an  advancement  by  verbal  a- 

freement  has  been  made  by  a  father  to 
is  eon  of  a  portion  of  the  real  estate 
of  the  futher,  in  full  for  the  son's  share 
as  heir  of  the  estate  of  his  father,  and 
such  verbal  agreement  having  been  car- 
ried into  execution  (without  any  writ- 
ings between  them),  by  the  son's  going 
into  possession  of  the  premises  ad- 
vanced, and  continuing  m  possession 
until  his  death,  the  heirs  of  the  son 
cannot  claim  any  portion  of  their  grand 
father's  estate,  where  it  appears  that 
the  shares  which  they  would  be  enti- 
tled to — being  the  share  which  their 
father  would  have  claimed,  if  living,  is 
not  more  than  equal  in  value  to  the  ad- 


vancement made  to  their  father.  (Park- 
er agt.  McCluer,  ante,  301.) 

ADVERSE  POSSESSION. 

I'.  The  ownership  and  use  of  such  a  struc- 
ture for  upwards  of  thirty-five  years 
does  not  entitle  the  plaintihs  to  restrain 
the  defendant  from  building  a  pier  iu 
front  of  upland  owned  by  him,  adjoin- 
ing that  of  the  plaintiffs,  although  it 
may  interfere  with  some  of  the  uses  to 
which  such  structure  may  be  put.  (Ste- 
vens agt.  JBhinelander,  5  Robt.,  285.^ 

2.  The  only  adverse  possession  of  the  land 
underwater,  upon  which  such  structure 
stood,  which  could  be  claimed  by  the 
plaintiffs,  would  be  against  the  people 
of  the  state.    No  such  adverse  posses- 
sion could  be  sustained  where,   as  in 
this  case,  the  plaintiffs'  right  was  de- 
rived from  a  permission  by  the  corpor- 
ation of  the  city  under  the  authority  of 
the  state,  and  was  only  to  continue  dur- 
ing its  pleasure.    (Id.) 

3.  A  possession  to  be  adverse  must  be  ex- 
clusive, and  a  claim  to  the  entire  own- 
ership.   It  cannot  be  taken  and  held 
of  the  beds  of  rivers  over  which  the 
tide  ebbs  and  flows,  which  can  only  be 
occupied  by  authority  of  the  legisla- 
ture.   (Id.) 

ALIMONY. 

1.  Counsel  fees  and  alimony  are  general- 
ly to  be  allowed  to  a  wife  in  an  action 
for  a  divorce  against  her  when  in  her 
answer  she  either  denies  her  guilt  or 
sets  up  affirmative  defenses,  such  as  for- 
giveness' or  recrimination,  under  oath, 
or  does  both.    But  the  conrt  may  re- 
fuse either,  in  the  exercise  of  a  sound 
discretion,  when  satisfied  that  the  wife 
is  altogether  in  the  wrong,  or  has  no 
reasonable  ground  of  defense.    (Strong 
agt.  Strong,  5  Jtobt.,  C12.) 

2.  The  disagreement  of  a  jury  upon  a  pre- 
vious trial  of  issues  framed  in  an  action 
for  divorce,  takes  the  case  out  of  the  rule 
applicable  to  motions  before  trial  for 
alimony,  that  the  failure  of  the  wife 
either  to  aver  her  innocence  under  oath, 
or  if  she  has  set  up  affirmatively  as  a 
defense,  recriminatory  charges  on  infor- 
mation and  belief  which  are  denied  ou 
oath  by  the  husband,  to  support  them 
by  testimony  of  others  who  Know  the 
facts,  deprives  her  of  the  right  to  ali- 
mony and  counsel  fees.    (Id.) 

3.  A  motion  for  alimony  and  counsel  feea 
if  granted,  will  not  necessarily  or  gen- 
erally be   qualified  by  the  condition 
that  the  defendant  consent  to  a  refer- 
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ence.  A  wife  should  not  be  forced  to 
forego  her  right  of  a  trial  by  jury,  sim- 
ply because  sue  applies  for  alimony  and 
counsel  fees.  (Id.) 

4.  Where  the  defendant  in  an  action  for  a 
divorce  is  imprisoned  for  the  non-pay- 
ment of  alimony,  he  can  be  relieved 
from  inprisonment  only  under  the  pro- 
visions of  the  Revised  Statutes  relating 
to  proceedings  for  contempts,  in  civil 
actions,  &c.     (2  JK.  S.  538,62.)    Grae- 
Ity  agt.  Graf  ley,  5  Robt..  641.) 

5.  The  defendant,  on  a  motion  for  a  dis- 
charge from  imprisonment,  and  for  a 
reduction  of  the  amount  of  alimony, 
may  be    discharged    on    paying  the 
amount  due  for  alimony  for  which  he 
was  committed,  and  the   amount  ac 
crued  during  his  imprisonment.    And 
the  order  for  alimony   may  be  at  the 
same  time  reduced.    (Id.) 

'AMENDMENT. 

1.  An  application  for  leave  to  amend  a 
pleading,  on  the  trial,   is  always  ad- 
dressed to  the  discretion  of  the  court, 
and  if  denied,  is  not  the  subject  of  ap- 
peal or  review.     (Dennis  agt.  Sncll,  50 
Barb.,  95.) 

2.  A   defendant  should  be  permitted  to 
amend  his  answer  on  the  trial,  where 
the  new  matter  proposed  to  be  intro- 
duced is  prima  facie  a  complete  de- 
fense to  the  action,  and  a  valid  excuse 
is  presented  for  not  pleading  it  before. 
(Bailey  agt,  Kay, 50  Barb.,  110.) 

3.  In  an  action  in  the  nature  of  trover, 
where  the  complaint  alleges  the  un- 
lawful and  wrongful  taking  and  con- 
version of  the  plaintiff's  property  by 
the   defendant,  the  plaintiff'   may  be 
allowed  to  amend  at  the  trial  by  add- 
ing to  the  complaint  that  the  property 
was  taken  wilfully  and  maliciously ; 
where   the  defendant  does  iiot  show 
that  he  will  he  misled  or  predjudiced 
by  the  amendment.  ( Wilde  agt.  Sexter, 
50  Barb.,  448.) 

4.  Such  a  case  falls  under  sections  169 
and  170  of  the  Code,  and  is  not  a  case 
of  failure  of  proof  within  the  mean- 
ing of  sectiion  172.     (Id.) 

5.  If  the  defendant  make.'  it  to  appear 
that    he  is  misled   or  surprised,   the 
amendment  can  be  allowed  at  the  trial 
only  upon   terms;    usually,   that  the 
trial  be  postponed  and  the  party  ask- 
ing the  favor  pay  costs.     (Id.) 

6.  Where  the  minutes  of  the  clerk  show 
that  the  exceptions  taken  on  the  trial 
were  directed  to  be   first  heard  at  a 
general  term,  and  the  case  states  that 


the  verdict  was  taken  subject  to  the 
opinion  of  the  court  at  a  general  term, 
the  record  will  be  amended  to  con- 
form to  such  minutes.  (TAoc/ter  axU 
Hannaht,  4  Robt.  407.) 

7.  The  power  of  the  court  to  allow 
amendments,  to  pleadings  has  not  been 
enlarged  by  the  Code  of  proceedure. 
(  Woodruff  SL&..  Dickie,  5  Robt.,  619.) 

3.  Neither  at  common  law,  nor  under 
any  statute  previous  to  the  Code,  did 
the  courts  ever  claim  the  power  to  al- 
low an  amendment  to  an  existing 
pleading,  by  the  insertion  of  a  new 
and  different  cause  of  action  or  de- 
fense. (Id. 

9.  Section  173  of  the  Code  of  Proceed- 
ure, which  allows  an  amendment  of 
pleadings  "  by  inserting  other  allega- 
tions materiel  to  the  case,"  does  not  ex- 
tend   the    power   of   the   court  over 
amendments  setting  forth  a  new  cause 
of  action  or  defense.    (Id.) 

10.  When  a  party  asks  leave  of  the  court 
to  bring  in   new  parties,  he  necessa- 
rily includes  in  that  request  a  further 
request  fer  leave  to  make  such  amend 
ments  in  the  pleadings  and  proceed- 
ings as  will  show  the  necessity  of  their 
being  made  parties,  and  to  take  such 
steps  as  shall  be  requisite  to  bring  them 
into  court.     ( Walkenshaw  agt.  Perzel,  5 
Robt.,  648.) 

11.  Provisions  may  be  made  in  the  order 
allowing  new  parties  to  be  brought  in, 
for  the  amendment  of  the  summons 
and  complaint,  the  service  of  the  sum  - 
mons  upon  the  new  parties,  and   the 
service  of  the  amended  complaint  upon 
those  who  were  already  parties,  spec- 
ifying in  detail  the  proper  proceedings 
to  pursue :    or   it  may   simply  allow 
them  to  be  brought  in,  and  the  neces- 
sary amendments   to  be  made  to  the 
summons  and  complaint,  leaving   the 
plaintiff  to  thereafter  conduct  the  pro- 
ceedings regularly,  at  his  own  peril. 
(Id.) 

12.  The  court  being  bound  to  take  judi- 
cial notice  of  the  fact  that  the  Eighth 
Avenue,  in  the   city  of  New  York,  is 
a  public  highway,  where  a  complaint 
avers   that  a  personal   injury  to  the 
plaintiff  was  done  there,  caused  by  the 
wilful  and   improper  conduct  of  the 
defendants'    servant,   an    amendment 
stating  that  the  injury  occurred  in  a 
"pubKc"  highway  is  wholly  unnec- 
essary.   Whittalcer 'agt.  Eighth,  Av.  B. 
B.  Co.,  b  Robt,  650.) 

13.  An  amendment  of  the  judgment,  in 
an  action  for  the  recovery  of  personal 
property  and  damages  for  the  deten- 
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tion  thereof,  by  allowing  the  defend- 
ant the  alternative  of  returning  the 
property  claimed,  is  a  material  altera- 
tion, and  the  defendant  is  entitled  to 
notice  of  the  change  having  actually 
been  made,  or  the  entry  of  th<5  new 
judgment.  A  mere  notice  of  pertuis- 
Bion  to  amend  having  been  given  is 
not  sufficient  to  start  the  running  of 
of  the  time  for  bringing  an  appeal. 
(Brown  agt.  Hardie,  5  Robt.,  678.) 

1.  A  justice  of  the  peace  has  the  power 
and  may  amend  a  complaint,  at  any 
time  before  trial,  by  substituting  one 
form  of  action  for  another.  (Bigelow 
agt.  Dunn,  ante,  120.) 

14.  The  conrt  cannot  by  amendment  un- 
der S  173  of  the  Code,  conform  the 
pleadings  to  the  facts  proved,  estab- 
lishing the  right  of  the  plaintiff  to  dam- 
ages, where  the  amendment  would 
substantially  change  the  claim  upon 
which  the  action  is  founded.  (Nbtser 
agt.  Corwin,  ante,  540.) 

APPEALS. 

1.  The  Supreme  Conrt,in  reviewing  .judg- 
ments, rendered  by  referees  and  single 
judges,  acts  simply  as  a  court  of  ap- 
peals, and  can  draw  no  original  infer- 
ences from  the  evidence.    The  facts 
found  must  be  sufficient  to  support  the 
judgment ;  and  if  they  are  not  suffi- 
cient, the  court  cannot  supply  the  defi- 
ciency by  drawing  such  conclusions 
from  the  evidence  as  it  may  think  the 
referee  was  authorized  to  draw  and 
should    have  drawn.      ( Voorhis  agt. 
Voorhis,  50  Barb.,  119.) 

2.  But    in     construing    and  reviewing 
the  reports  of  judges  and  referees,  the 
whole  report  should  be  taken  together , 
and  if  all  parts  of  it,  thus  considered 
and  construed,  do  cover  the  case  and 
show  that  it  was  in  fact  decided  upon 
correct    principles,   courts  of  review 
ought  to  sustain  the  judgment.     (Id.) 

3.  Where  no  objection  is  taken  to  evi- 
dence on  the  trial,  and  no  exceptions 
taken  to  its  admission,   it    seems  the 
court  will  not  reverse  the  judgment, 
even  though  satisfied  that  the  evidence 
was    originally     inadmissible.      The 
party  should  be  held  to  have  waived 
the  objection  by  not  raising  it  at  the 
trial.     (Id.) 

4.  Upon  the  finding  of  a  referee  that  a 
will  made  when  the  testator  was  of 
sound  mind  and  memory,  and  when  no 
improper  influences  controlled  him  or 
biased  his  judgment,  was  destroyed  by 
him  through  fraud  and  undue  influence, 
court  the  will  sustain  a  judgment  de 


claring  that  such  will  yet  remains,  in 
legal  effect,  a  valid  will,  and  may  be 
established  as  such.  (Id.) 

5.  The  question  whether  the  court  has 
jurisdiction  of   the  case,  or  cause  of 
action,   assuming  that  the  defendant 
was  either  properly  served  with  sum- 
mons  or  process,  or    voluntarily  ap- 
peared, can  be  raised  by  the  defend- 
ant for  the  first  time  on  appeal.  (Jones 
agt.   Norwich  &  N.  Y.  Trans.  Co.,  50 
Barb.,  193. 

6.  A  request  to  charge  must  rest  on  facts 
which  are,  at  least,  possible  in  the  case, 
in  some  aspect  of  the  evidence  ;  and 
where  an  hypothesis  or  contingency, 
not  resting  upon  any  evidence  in  the 
case,  is  the  basis  of  a  request  to  the 
judge  for  a  direction  to  the  jury,  it  is 
no  error  to  refuse  to  give  the  direction 
asked  for.      (Hope  agt.  Lawrence  50 
Barb.,  258.) 

7.  An  appeal  having  been  taken  from  an 
order  refusing  a  new  trial,  the  court, 
at  general  term,  reversed  the  order 
and  granted  a  new  trial,  on  account 
of  a  misdirection  of  the  judge  to  the 
jury,  directly  affecting  the  result  ad- 
versely to  the  defendants,  although  no 
exception  was  taken  at  the  trial  to 
such  direction  by  the  judge.     ( Id.) 

8.  An  appellate  court  will  not  interfere 
with  the  discretion  of  a  justice  of  the 
peace  in  determining  a  question  of  ad- 
journment, except  in  a  clear  case  of  an 
abuse  of  such  discretion.     (  Weed  agt. 
Lee,  50  Barb.,  354.) 

9.  Although  a  justice  errs  in  rendering  a 
judgment,  for  the  plaintiff  for  more 
than  is  claimed  in  the  complaint,  that 
does  not  require  the  reversal  of  the 
whole    judgment,    absolutely.      The 
judgment  should  be  reversed  in  such  a 
case,  unless  the  plaintiff   remits  the 
amount  of  the  excess.     (Id.) 

10.  The  Supreme  Court,  on  appeal  from 
a  county_  court,  has  authority  to  cor- 
rect the  judgment  by  conforming  it  to 
the  pleadings,  in  the  amount.    In  such 
a  case  it  is  the  duty  of  the  court  to  re- 
verse for  the  erroneous  part  and  affirm 
as  to  the  residue.     (Id) 

11.  Exceptions  to  a  referee's  findings  of 
fact  are  idle  and  of  no  avail.    The  de- 
cision of  a  referee  is  always  open  to 
review  upon  the  facts,  in  the  Supreme 
Court,   without  any  exception.    The 
court  will  always  look  into  the  evi- 
dence, if  the  question  is  raised,  so  far 
as  to  see  whether  there   is  evidence 
tending  to  prove  the  facts,  or  either  of 
them,  as  found  by  the  referee ;  and  no 
exception  is   necessary  to  raise  the 
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question.    (Ltflcr  agt.  Field,  50  Barb., 
407.) 

12.  An  exception  to  a  referee's  conclu- 
sions of  law,  and  to  each  and  every 
part  thereof,  is  so  general  as  scarcely  to 
raise  any  question  of  law  whatever. 
At  most,  it  can  only  raise  the  question 
whether  any   of  the    conclusions  of 
law  are  justified  by  the  facts  found. 
(Id.) 

13.  It  is  the  duty  of  a  party,  if  he  is  not 
satisfied  with   the  facts  found  by  the 
referee,  and  desires  other  findings  of 
fact  in  addition   thereto,  to  move  the 
court,   before  the  time  for  excepting 
has  expired,  to  send  the  case  back  to 
the  referee,  to  have  him  find  one  way 
or  the  other,  upon   the  other  material 
questions  of   fact  in    issue,  and  not 
passed  upon.    If  nothing  of  this  kind 
is  done,  the  presumption  arises  that 
the  referee  has  found1  all  the  material 
questions'of  fact  against  the  defeated 
party.    (Id.) 

14.  In  an  action  for  an  assault  and  bat- 
tery alleged  to  have  been  committed 
by  the  defendant  upon  the  plaintiff,  in 
the  course  of  his  assisting  his  infirm 
mother  of  the  latter  to  remove  from 
her   (the   plaintiff's)  house,  which  as 
sistance  was  justified  upon  the  ground 
of  a  request  by  such  mother  therefor, 
comments  by  the  judge  at  the  trial  on 
the  supposed  contents  of  a  will  exe- 
cuted by  such  mother    shortly  after 
such  removal,  but  not  admittedin  evi- 
dence, as  being  favorable  to  the  de- 
fendant and  evidence  of  improper  mo- 
tives on   his  part,  in  aiding  such   re- 
moval, accompaniad  by  a  direction  to 
the  jury  to  see  whether  the  defendant 
from  such  motives  designed,  when  the 
removal  was  effected,  to  have  that  will 
executed,  were  held  to  be  erroneous, 
as  tending  improperly  to  enhance  the 
damages  T>y  the  consideration  of  mat- 
ters not  in    evidence;    for  which  a 
judgment  for  the  plaintiff  should  be 
reversed.     •(Grossman  agt.   .Harmon, 
4Robt.,38.) 

15.  A  second  report  by  a  referee  upon 
substantially  the  same   evidence  and 
containing  the  same  findings  as  a  for- 
mer report  which  has  been  set  aside  as 
erroneous ;  an  appeal  from  the  judg- 
ment entered  thereon,  when  it  is  in 
favor  of  the   same  party,  will  be  set 
aside  summarily.     (Bellows  agt.  Fok- 
om,  4  Robt.,  43.) 

16.  Where  the  plaintiff's  claim  rests  whol- 
ly on  a  written  instrument,  which  can- 
not be  varied  by  parole  evidence,  and 
is  not  sustained  by  it,  a  judgment  of 
reversal  of  a  recovery  upon  it,  on  ap- 


peal should  be  absolute.     (Newell  agt 
Wheeler,  4  Robt.,  247.) 

17.  An  action  against  two  defendants,  up- 
on a  joint  ana  several  contract  as  joint, 
cannot  be  made  an  action  upon  it  as  sev- 
eral, unless  one  of  the  defendants  is 
stricken  from  the  record  as  a  party,  or 
has  a  defense  personal  to  himself;     A 
several  appeal  by  one  defendant  will 
not  divide  the  action  into  two.    (Brown 
agt.  Richardson,  4  Robt.,  603.) 

18.  Under  the  Code,  any  one  or  more  co- 
plaintiffs  or  co-defendants  may  appeal 
alone,  without  notice  to  any  one  but  the 
opposite  party  and  the  clerk  ;  and  such 
appeal  by  one  will  not  prevent  the 
other  from  appealing.    (Id.) 

19.  Where  there  is  no  specific  request  to 
a  judge  to  leave  any  particular  ques- 
tion of  fact  to  a  jury,  and  he  gives  a 
general  direction  to  find  a  verdict  for 
either  party,  to  which  only  a  general 
exception  is  taken,  the  only  questions, 
on  a  review  of  his  decision,  are,  wheth- 
er the  uncontroverted  facta  called  fora 
decision  in  favor  of  the  party  against 
whom  such  verdict  was  directed!  and 
ought  the  verdict  to  be  set  aside  aa 
against  evidence?    If  they  are  to  be 
answered  in  the  negative,  the  decision 
of  the  judge  must  be  affirmed.     Per 
JONES,    J.      (  Bunge    agt.    Koop,  5 
Bolt.,  I.) 

20.  An  appellant,  by  not  preparing  and 
serving  a  case,  is  only  cut  off  from  us- 
ing on  the  appeal  any  thing  but  the  re- 
cord containing  the  pleadings,  verdict 
and  judgment.     (Brown  agt.  Hurdle,  5 
Robt.,  678.) 

21.  The  court  at  special   term  has  not 
power  to  allow  an  amendment  of  a  no- 
tice of  appeal,  the  effect  of  which  is 
not  merelv  to  correct  a  mistake'  but  to 
enlarge  the  time  allowed  by  the  code 
for  taking  the  appeal.    (Bryant  agt. 
Bryant,  4  Abb.  N.  S.,  138.) 

22.  An  order  settling  issues  in  a  cause  of 
equitable  character  to  be  tried  by  a  ju- 
ry ,  is  not  appealable.    (  Wood  agt.  May- 
or,  &c.,  4  ^66.  N.  S.  152.) 


23.  An  order  of  the  general  term,  affirm- 
ing an  order  of  the  special  term  allow- 
ing and  adjusting  costs,  is  not  appeahi- 
ble  to  the  court  of  appeals.     (McClitre 
agt.  Supervisors  of  Niagara,  4  Abb.  N. 
/.  ,202.) 

24.  An  application  by  a  judgment  debtor 
to  have  his  real  property  exonerated 
from  the  lieu  of  the  judgment,  pending 
an  appeal  on  which  he  has  given  secu- 
rity, is  addressed  to  the  discretion  of 
the  court,  and  this  discretion  is  to  be 
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carefully  exercised  for  the  protection 
of  the  creditor.  (Orchard  agt.  Binni- 
ger,  4  Abb.  N.  S.,  368.) 

25.  In  this  case  the  court  required  the 
execution  of  a  specific  lien  upon  real 
estate  of  sufficient  value  to  cover  the 
plaintiff's  demand.     (Id.) 

26.  The  conrt  of  appeals  cannot  review 
a  decision  of  the  court  below,  affirm- 
ing the  judgment  of  a  referee  on  a 
questio  n  of  fact.     ( Wiltsie  agt.  Sadie, 
4  Abb.,  393.) 

27.  An  erroneous  decision  of  the  trustees 
of  a  school  district  in  the  assessment 
of  a  tax,  is  a  proper  subject,  of  appeal 
to    the    superintendent.      (Clark  agt. 
Timnicliff,  4  Abb.  N.  S.,  451.) 

28.  Hence,  if  any  person  whether  a  resi- 
dent or  not,  aggrieved  by  a  levy  on 
his  property   under  such  assessment, 
sues    the    officers,   instead  of   taking 
such  appeal,  he  may  be  refused  costs, 
if  the  judge  certify  that  the  defend- 
ants acted  in  good  faith,  &c.     (Id.) 

29.  Under  the  law  of  1862,  if  the  amount 
litigated  before  a  jnstite  of  the  peace 
exceeded  the  sum  of  $50,   an  appenl 
might  be  taken  and  a  new  trial  had  in 
the  county  court,before  a  jury.    (Ful- 
ler agt.  Brierly,  ante,  47.) 

30.  Under  the  amendment,  in  1865,  of  the 
law  of  1862,  where,  before  the  justice, 
the  pleadings  demand  judgment  for  an 
amount  exceeding  $50,  a  new  trial  may 
be  had  in  the  county  court,  upon  ap. 
peal  thereto ;  and  that,  whether  the  de- 
fendant appears  upon  the  trial  before 
the  justice  or  not.     (Id.) 

31.  Therefore,  a  defendant,  without  any 
merits,  can  insert  a  count  in  his  ans- 
wer claiming  a  sum  against  the  plain- 
tiff exceeding  $50,  and  demanding  judg- 
ment therefor,  and  abandon  the  litiga- 
tion before  the  justice  for  any  cause  his 
fancy  may  suggest,   and,  if  judgment 
goes  against  him,  appeal  to  the  county 
court.     (Id.) 

32.  Where  the  notice  of  appeal  from  a  jus- 
tice's judgment  stated,  as  the  only  spe- 
cification contained  in  it,  that  the  "  judg- 
ment  is  excessive,  and  should  not  have 
exceeded  $10  in  any  event,"  held,  insuf- 
ficient to  entitle  the  appellant  to  costs 
on  reduction  of  the  justice's  judgment 
in  the  county  conrt.    (Hotchkiss  agt. 
Banks,  ante,  61.) 

33.  Where  this  court  can  see  no  merits  in 
an  appeal  which  comes  before  it,  they 
will  add  ten  per  cent  damages  to  the 
judgment.  (Wright  agt.  Saunders 
ante,  136.; 


34.  Objections  to  the  pleadings  or  proofs 
must  be  taken  on  the  trial  or  hearing, 
to  be  entitled    to  review   on  appeal. 
(Rosebrooks  agt.  Dinsmore,  ante,  138.) 

35.  Where  a  defendant  is  sued  in  a  jus 
tice's  court  by  short  summons,  as  a  non 
resident  of  the  county,  and  he  omits  to 
appear  before  the  j  ustice.  and  judgment 

by  default  is  rendered  against  him.  the 
county  court  has  no  power,  on  appeal 
and  upon  affidavits  showing  that  he  was 
not  a  non-resident  and  excusing-  his  de- 
fault,  to  reverse  the  justice's  judgmental 
upon  an  error  of  fact.  (Tanner  agt. 
Marsh,  ante,  140.; 

36.  An  "  error  of  fact,"  has  quite  a  differ- 
ent meaning  from  an  error  which  de- 
prives the  justice  of  jurisdiction  over  the 
person  of  the  defendant,  by  issuing  the 
wrong  process  to  bring  him  into  court. 
(Id.) 

37.  A.noticeofappealfrom&i\i'sticeJB  judg- 
ment may  properly  be  served  on  the  re- 
spondent personally,  although  such  ser- 
vice is  made  at  the  residence  of  the  lat- 
ter, which  is  in   another  county  from 
that  in  which  the  justice,  the  appellant 
and  the  attorneys  for  both  parties  re- 
side, and  where  the  judgment  was  ren- 
dered. (Daniels  agt.  Rogers,  ante,  230.) 

38.  Service  personally  in  such  cases,  may 
be  made   upon   the  party  any  where, 
either  in  or  out  of  the  county  where  the 
justice  resides.    (Id.) 

39.  1.  Questions  of  fact  on  affirmance  be- 
low are  not  properly  before  this  court, 
and  the  appellants  under  the  adjudica- 
tion heretofore  made  cannot  urge  that 
the  report  of  the  referee  was  erroneous 
as  to  the  facts.      (Colwell  agt.  Fmilkt, 
ante,  306.; 

40.  2.  It  is  not  gronnd  of  reversal  because 
the  court  (i.  e.  a  referee),  who  tried  the 
cause  below  has  not  found  or  passed 
npon  matters  claimed  to  be  embraced 
within  the  issue,  in  the  absence  of  a  re- 

?uest  to  find  upon  the  particular  point. 
Id.) 

41.  3.  Whether  upon  a  request  to  find  np- 
on issues  or  questions  deemed  material, 
and  a  refusal  to  find  either  way  an  ex- 
ception will  lie  which  would  be  avail- 
able in  this  conrt  is  yet  undecided.  (Per 
WOODRUFF,  J.)    (Id.) 

42.  To  warrant  the  reversal  of  a  judgment 
error  must  affirmatively  appear,  uncer- 
tainty is  not  sufficient.      (Marble  agt. 
Lems,  ante,  337.) 

43.  This  court  will  no  longer  allow  judg- 
ments to  be  affirmed  on  the  call  of  the 
calendar  at  general  term,  if  the  cast  has 
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not  been,  settled  and  filed.      (Affirmance 
•on  Default,  ante,  366.) 
44.  And  no  such  cause  will  be  allowed  to 
be  pat  upon  the  calendar,  unless  by  an 
order  of  a  justice  of  the  court.     )ld.) 

APPEARANCE. 

1.  The  service  with  an  answer,  served 
out  of  time,  of  the  only  notice  of  ap- 
pearance for  the  defendant  given  in  the 
action,  indorsed  thereon  may,  where 
such  notice  waives  an  advantage  of  the 
defendant  detrimental  to  the  plaintiff's 
proceedings — such  as  a  misnomer — so 
far  operate  to  render  such  an  appear- 
ance contingent  on  the  acceptance  of 
such  answer  as  served  in  time,  as  to 
render  the  retention  of  both  a  waiver 
of  such  irregularity,  notwithstanding 
a  verbal  notice  at  the  tine  of  such  ser- 
vice, and  a  subsequent  written  one,  of 
a  refusal  by  the  plaintiff 's  attorney  to 
receive  such  answer ;  particularly 
where  the  latter  has  availed  himself 
of  such  appearance  by  serving  notice 
of  assessment  of  damages  on  the  at- 
torney. (IJynch  agt.  Andrews,  5  Hobi., 
611.) 

ANSWER. 

1.  An  answer  stricken  out,  on  motion,  as 
fibuin,  is  the  same  thing  as  if  no  an- 
swer had  been  put  in.    When  the  time 
to  answer  has  expired  the  plaintiff  can 
enter  judgment  as  upon  the  defendant's 
default.    No  order  for  judgment  being 
necessary  or  proper,  although  one  is 
entered,    the   plaintiff   should   appeal 
from  the  order,  and  not  from  the  judg- 
ment.    (Potter  agt.  Carreras,  4  Mobt.. 
629.) 

2.  An  answer  to  a  complaint  on  a  prom- 
issory note,  which  sets  up  as  a  defense 
lhat  the  note  was  made  as  a  memoran- 
dum note;  and  was  not  to  be  negotiated, 
is  frivolous.     (Plant  agt.  Sckuyler,  4 
Abb.  JT.  S.  146.) 

3.  A  denial,  in  an  answer  to  a  complaint 
npon  a  promissory  note,  that  the  plain- 
tiff is  a  bonaf.de  holder  of  the  note,  or 
that  he  received  the  same  in  course  of 
business,  or  that  he  advanced  any  new 
consideration  therefor,  is  insufficient. 

a.) 

ARREST. 

1 .  In  an  action  to  recover  the  possession 
of  personal  property  unjustly  detained, 
ana  damages  by  reason  of  such  de- 
tention, an  order  of  arrest  may  be 
granted,  under  the  3d  subdivision  of 
section  179  of  Code  of  Proceedure, 


and  the  order  may  direct  the  defend- 
ants to  be  held  to  bail  in  a  specific 
sum.  The  case  of  Elston  agt.  Potter, 
(9  JBosiv.  636,)  so  far  as  it  conflicts  with 
these  views,  disapproved.  (Tracy  agt. 
Griffiin,  50  Barb.,  70.) 

2.  Where  the  complaint  states  an  em- 
ployment of  the  defendant  as  a  broker, 
by  the  plaintiff,  in  the  buying  and  sel- 
ling of  gold  coin  and  railway  shares, 
for  him;   the  deposit  of  a  sum  of  money 
by  the  plaintiff  with  the  defendant  as 
security  against  loss  on  such  transac- 
tions :  the  rendering  of  an  account  by 
the  defendant,  showing  a  balance  due 
from  him  to  the  plaintiff ;  demand  of 
the  amount,  aud  neglect  or  refusal  to 
pay  ;  a  case  of  agency  is  set  forth,  in 
which  there  was  no  right  to  use  the 
plaintiff's   money,   by  the   defendant, 
except    on    the    pl&mtiff 's  business ; 
making  a  clear  case  of  money  received 
by  the  defendant  in  &  fiduciary  capac- 
ity ;  and   if   such   facts   are  not   dis- 
proved the  defendant  is  liable  to  arrest. 
SUTHERLAND,  J.   dissented.      (Clark 
agt.  Pinckney,  50  Barb.,  226.) 

3.  Commission    merchants,    to    whom 

Eroperty  is  consigned  by  the  owner, 
jr  sale,  are  the  factors  of  the  owner. 
They  do  not  acquire  any  title  or  inter- 
est in  the  property  itself,  beyond  a 
merelien  for  their  advances  in  paying 
the  expenses  of  its  transportation  to 
them.  .If  they  have  actually  made  furth 
er  advances  upon  the  faith  of  consign- 
ments made  to  them,  that  will  give 
them  no  title  to  the  property,  but  will 
mearly  increase  the  extent  of  their 
lien.  (Duguid  agt.  Edwards.  50  Barb., 
288.) 

4.  When  they  sell   the  property,  even 
though  they  do  so  in  their  own  names, 
and  may  consequently  be  regarded  by 
the  purchaser  as  the  owner  of  it,  as 
between  themselves  and  the  consign- 
ors, they  will  be  deemed  as  selling  as 
the  agents  of  the  latter  and  as  selling 
their  property.     (Id.) 

5.  If  the  factors  mingle  such  proceeds  of 
sales  with  their  own  funds,  by  deposit- 
ing them  in  bank  to  their  credit,  in  a 
general  account,  use  the  money  in  their 
business  generally,   and   fail   to  pay" 
over  the  same  on  demand,  they  there- 
by subject  themselves  to  the  legal  lia- 
bilities arising  from  the  misapplication 
of  another's  property,  and  to  an  arrest, 
under  the  provisions  of  the  Code,  as 
having  received  the  money  in  a  fidu- 
ciary capacity.     (Id.) 

6.  Where,  upon  a  motion  to  vacate  an 
order  of  arrest,  the  facts  constituting 
the  cause  of  action,  and  authorizing 
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the  arrest,  are  not  varied  from  the 
statement  thereof  in  the  complaint, 
the  motion  will  he  denied ;  unless  there 
is  a  very  decided  preponderance  of  ev- 
idence in  favor  of  the  defendant,  upon 
such  motion,  or  unless  the  facts  show 
clearly  that  the  plaintiff  has  no  cause 
of  action.  SUTHERLAND,  J.,  dis- 
sented. (Mtrritt  agt.  Heclcscher.  50 
Barb.,  451.) 

7.  The  questions  brought  before  the  court 
on  such    motion  being  issues  in  the 
cause,  the  jury   alone — except  in  the 
instances  mentioned — should  pass  upon 
them  at  the  trial.     (Id.) 

8.  An  order  of  arrest,  in  an  action  to  re- 
cover damages  for  an  alleged  fraudu- 
lent representation   made   by  the  de- 
fendant respecting  the  pecuniary  re- 
sponsibility of  a  firm,  will  not  be  va- 
cated upon  affidavits  denying  not  the 
fraud   complained  of,  but'  only  an  in- 
tention of  the  d  efendaut  to  leave  the 
state.      (Hazlett    agt.    Gill,  4    Bolt, 
627.) 

9.  Such  an  action  is  one  of  those  desig- 
nated  by  the  amendment  of  section 
179  of  the   Code,  in   1863,  whereby  a 
defendant  may  be  arrested  irrespective 
of  his  residence,  or  of  an  intention  to 
leave  the  state.     (Id.) 

10.  It  is  no  longer  necessary,  in  actions 
brought  to  recover  damages  for  fraud 
or  deceit,  to  aver  that  the  defendant 
is  a  non-resideut,  or  is  about  to  depart 
from  the  state.     Upon  proof  merely 
of  the  fraud,  the  defendant  may  be  ar- 
rested in  the  action.    (Id.) 

11.  What  facts  are  necessary  to  be  stated 
in  the  affidavits  upon  which  an  appli- 
cation for  an  order  of  arrest   under 
subdivision  4   of   section   179  of  the 
Code  of  Proceedure  is  founded.  (Smith 
agt.  Jones,  4  Bolt.,  655.) 

12.  Where   a  defendant  has  been  dis- 
charged from   itnprisonmet  under  an 
order  of  arrest,  by  due  course  of  law, 
he  ought  not  to  be  re-arrested,  and  im- 
prisoned a  second  time,  for  the  same 
cause   though  in   a  different  form  of 
action.      (Wright    agt.    Bitterman,  4 
Bolt.,  704.) 

13.  Although  an  order  of  arrest  ought 
not  to  be  granted  on  assertions  made 
on  information  only,  stated  generally, 
yet  if  such  allegations  are  not  met  by 
a  denial  on  a  motion  to  discharge  from 
arrest,  they  will   be  taken  to  be  true. 
( Wolfe  agt.  Brouwer,  5  Bolt.,  601.) 

14.  Where  defendants  fail  upon  a  motion 
to  vacate  an  order  of  arrest,  to  over- 
throw the  charges  contained  in  the  af- 
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fidavit  upon  which  such  order  was  ob- 
tained, that  certain  monies  received 
by  them  in  a  fiduciary  capacity,  were 
still  retained  by  them,  the  motion  to 
vacate  the  order  of  arrest  should  be 
denied.  (Swift  agt.  Wylie,  5  Bolt., 
680.) 

5.  The  capacity  in  which  a  defendant 
receives  money  of  the  plaintiffs',  so  as 
to  subject  him  to  arrest  for  withhold- 
ing it,  is  part  of  the  cause  of  action, 
and  must  be  proved  on  the  trial ;  and 
neither  a  referee  nor  the  court  has  a 
right  to  try  that  question  on  affidavits. 
Hence  a  referee  has  no  right  to  dis- 
charge a  defendant,  merely  because  he 
has  arrived  at  the  conclusion  from  all 
the  evidence  offered,  on  a  motion  of 
such  discharge,  that  the  money  due 
from  the  defendadts  was  not  received 
in  a  fiduciary  capacity.  Per  ROBERT- 
SON, Ch.  J.  BAKBOUR,  J.  dissenting. 
(Id.) 

16.  Commission     merchants    who    sell 
goods  for  consignors  on  an  agrremeut 
to  guarantee  the  payment  of  the  price 
on  such  sales,  for  a  commission,  do  not 
receive  the  price  in  a  fiduciary  capac- 
ity, within  the  meaning  of  the  provis- 
ions of  the  Code  of  Proceedure  ;  and 
are  not  liable  to  arrest  in  an  action  by 
the  consignor  to  recover  the  sums  so 
guaranteed  by  them.     (SiMon.  agt.  De 
Camp,  4  Abb.,  483.) 

17.  An  order  of  arrest  cannot  be  main- 
tained in  an  action  on  contract,  upon  al- 
legations that  defendant  is  about  remov- 
ing from  the  state  with  intent  to  de- 
fraud his  creditors,  and  that  he  fraud- 
ulently   withholds    and    conceals    his 
property  with  a  like  intent.    ( Tuole  agS. 
jDe  Goicouria,  ante,  127.) 

18.  A  motion  to  vacate  an  order  of  arrest 
may  be  made  after  an  inquest  has  been 
taken  against  defendant,  and  is  in  con- 
formity with  the  requirement  of  the 
Code, — that   the  motion  be  made  at  any 
time,  before  judgment — for    "the  judg- 
ment is  not  perfect  until  entered  in  the 
judgment  book."     Per  INGRAHAM,  J., 
at  special  term.      (Id.) 

19.  A  motion  to  .vacate  an  order  of  arresti 
mny  now  be  made  after  judgment,  if 
made    within    twenty    days  after  the 
service  of  the  order.    (Pelo'a&t.  Clukey, 
ante,  179.; 

ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 

1  Where  debtors  effected  a  compromise 
with  a  part  of  their  creditors,  who 
agreed  to  accept  payment  of  one  half 
the  amount  of  their  claims,  in  full,  sat- 
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isfacf  ion,  the  debtors  promising  that  if 
they  should  make  an  assignment  Uiey 
would  secure  the  payment  of  the  fifty 
per  cent  agreed  to  h'e  paid,  by  prefer- 
ences in  such  assignme.it,  after  confi- 
dential debts;  and  subsequently  the 
debtors  made  an  assignment,  in  which 
they  gave  a  preference,  first,  to  some 
debts  which  were  not  confidential,  as 
well  as  to  those  which  were,  and  sec- 
oiid.  to  the  payment  of  a  number  of 
creditors,  including  those  who  had  as- 
sented to  the  compromise ;  Held,  that 
the  assignment  was  not  fraudulent  as 
to  the  creditors  who  were  not  parties 
aa  to  the  compromise.  (Low  agt. 
Graydon,  50  Barb.,  414.  j 

2.  Debtors  making  an  assignment,  may 
give  a  preference  for  the  payment  in 
full  of  their  just  debts,  though  owned 
by  one  who  has  purchased  the  same, 
(being  the  paper  of  the  assignors,)  at 
a  large  discount.     (Id.) 

3.  Where  an  assignment  in  trust  for  the 
benefit  of  creditors,  made  by  a  part- 
nership firm,  is  executed  by  all   the 
partuers,  the  acknowledgement  which 
the  statute  requires  should    also    be 
made  by  all.     [Treadwell  agt.  Sackttt, 
50  Barb.,  440.) 

4.  An    acknowledgement,  made  before 
an  officer  who  had  no  previous  knowl- 
edge of  the  parties,  and  who  received 
no  sworn  evidence  of  their  identity, 
.at  the  time  of  execution,  is  fatally  in- 
.complete,  and  the  defect  renders  the 
instrument  noil  and  void.     (Id.) 

.5.  Where  an  assignment  was  executed 
'by  five  partners,  but  the  officers  taking 
raeir  acknowledgment,  testified  that 
'he  had  personal  knowledge  of  the 
identity  at  most,  of  only  two  of  the 
'parties,  previous  to  the  acknowledg- 
.ment,  and  of  the  other  three  a  very 
vague  and  indistinct  knowledge  ;  Held, 
that  the  acknowledgment  was  fatally 
•defective.  -{Id.) 

(6.  It  would  be  very  unsafe  to  determine 
the  invalidity  of  an  assignment  in 
trust  for  the  benefit  of  creditors,  on 
the  unsupported  evidence  of  the  as- 
signor. Such  evidence  should  only 
prevail  when  it  is  corroborated  by  the 
.testimony  of  others,  or  by  the  facts 
And  circumstances  preceding  and  ac- 
companying the  execution  of  the  in- 
strn  ment.  (  Work  agt.  Ellis.  50  Barb.. 
.512.) 

7.  But  where  the  assignor  positively 
swore  that  he  executea  the  assignment, 
•not  .for  the  purpose  «f  having  the 
.flsaigned  property  distributed  among 
ibis  -creditors  according  to  the  tenor 
and  directions  of  the  instrument,  but 


with  the  hope,  and  for  the  purpose  of 
effecting  a  compromise  with  them,  and 
he  was  corroborated  in  his  testimony 
by  the  assignees ;  it  was  held  that  the 
instrument  was  totally  void.  (Id,) 

8.  If  the  assignors,  in  an  instrument  of 
that  description,  are  actuated   by  such 
an   intent,  it  is   void ;  whatever  may 
have  been  the  intent  of  the  other  par 
ties  to  it.     (Id.) 

9.  A   neglect  to   record  an   assignment 
within  the  statutory  period  fixed  there- 
for,   does    not    make     it    fraudulent, 
(Den;er  agt.  Mtindy,  5  Holt.,  636.) 

10.  An  action  will  not  lie  to  set  aside  an 
assignment  of   property  in   trust  for 
creditors,  which  is  gopa  upon  its  face, 
upon  the  ground  that  it  was  made  with 
intent  to  defraud  creditors,  upon  mere 
proof  that  the  assignor,   fraudulently 
(no  collusion  on  the  part  of  the  assignee 
being  shown),  concealed  and  withheld 
from  the  aisignee,  assets  which  ought 
to  have  been  delivered  under  the  as- 
signment.   (Miller  agt.  HaUey,  4  Abb. 
N.  S.,  28.) 

11.  The  remedy  for  such  acts  by  an  as- 
signor is  to  be  sought  in  proceedings 
by  the  assignee  to  compel  the  delivery 
of  the  assets  withheld.    (Id.) 

12.  Where   assignees  for  the  benefit  of 
creidtors,  buy  in  trust  property  sold  un- 
der prior  incumbrances,  and  at  a  prica 
below  its  real  value,  they  will   be  ad- 
judgde  as  doing  so  for  the  use  and  ben- 
efit of  the  trust  fund,  notwithstanding 
they  claim  to  have  purchased  and  to 
hold  the  property  as  their  own,  relieved 
from  the  trust — the  assismment  having 
been  declared  fraudulent  and  void  at 
the  suit  of   creditors.      (Colburn  agt. 
Morton,  ante,  150.) 

13.  If  the  assignees  are  not  trustees  to  car- 
ry the  provisions  of  the  assignment  into 
effect,  they  are  trustees  for  the  credi- 
tors,  who  by   their  proceedings  have 
acquired      the     right    to    control    the 
application  of  the  property  through  the 
courts.    (Id.) 

14.  But  the  assignees  will  be  indemnified 
for  their  advances  on  a  purchase  held  to 
be  made  for  the  benefit  of  the  trust  fund, 
and  will  have  a  lien  on    the  property 
purchased  for  the  sum  advanced.   (Id') 

15.  A  trustee  will  not  be  permitted  to 
make  profit  for  himself  out  of  the  trust 
property  ;  and  it  is  his  duty  to  protect  it 
to  tne  best  of  his  ability  from  sacrifice 
on  sales,  which  would  overreach  and 
destroy  his  title ;    and   purchases   by  a 
trustee  in  those  cases  accrue  to  the  ben 
efuof  the  trust  fund.     (Id.) 
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16.  The  law  is  well  settled  in  this  etat 
that     one  standing  in  a    coufidentit 
relation  or  a  fiduciary  capacity  towarc 
the  owner  of  property,  is  proh'bite 
from  purchasing  cr  dealing  with  the  pro 
perty  of  such  person.     (Id.) 

17.  A    general  assignment  for  the  bene 
ft  of  creditors,  of  a   limited   partner 
'ship,  executed  and  acknowledged  b; 
the  resident  partner  in  person,  for  him 
self,  for  the  firm  and  as  the  attorney  in 
fact  of  the  non  resident  partners,  is  suf 
ficiently  executed.  (Darroio  agt.  Brujf 
ante,  479.) 

18.  Non  resident  members  of  a  firm  are 
not  necessarily  included  in  the  statuto- 
ry  requirement  of  a  personal  execu- 
tion and  acknowledgment  by  each  of 
the  assignors.     (Id.) 

ATTACHMENTS. 

1  The  states  have  the  right  to  enact  laws 
creating  liens  upon  domestic  ships  or 
vessels,  for  supplies,  repairs,  &c.,  fur- 
nished them  in  home  ports;  and  the 
act  of  the  legislature  of  this  state  ''to 
provide  for  the  collection  of  demands 
against  ships  and  vessels,"  passed  April 
24,  1862,  is  constitutional  and  valid. 
(Matter  of  Steamship  Circassian.  50 
Barb.,  490.) 

2.  An  attachment  may  therefore  be  issu- 
ed out  of  a  state  court  against  a  steam- 
boat, under  that  act,  for  supplies  fur- 
nished for  her  in  the  city  of  New  York, 
(her  home  port,)  notwithstanding  the 
provisions  of  the  act  of  congress,  giv- 
ing to  the  district  courts  of  the  United 
States   "exclusive  cognizance  of   all 
civil  causes  of  admiralty  and  maritime 
jurisdiction."     (Id ) 

3.  The  judiciary  act  of  congress  of  N89, 
section  9,  (Statutes  at  Large.  73,)  de- 
claring that  district  courts  of  the  Uni- 
ted States  shall  have  "exclusive  cogni- 
zance of  all  civil  causes  of  admiralty 
and  mar  time  jurisdiction,"  saving  to 
suitors  in  all  cases  the  right  of  a  com- 
mon law  remedy,  where  the  common 
law  is  competent  to  give  it,  does  not 
deprive  state  courts  of  the  right  to  en- 
force by  attachment  a  lien  against  a 
steamboat  running  between  the  city  of 
New  York,  (her  home  port.)  and  a  port 
in  a  sister  state,  for  supplies  furnished 
her  under  the  act  of  the  legislature  of 
the  state  of  New  York  "to  provide  for 
the  collection  of  demands  against  ships 
and  vessels,"  passed    April   24,  1862. 
(Bird   agt.    Steamboat   Josephine,    50 
Barb,,  501.) 

4.  Exclusive  jurisdiction  in  such  cases  is 
not  vested  in  courts  of  admiralty  of  the 
United  Sta'es.  (Id.) 


5.  Money  deposited  by  an  individual  in 
a  bank,  in  nis  own  name,  and  credited 
to  his  account  and  on  account  of  which 
the   bank  has  certified  checks  drawn 
by  him  against  the  fund,  is  not  capa- 
ble of  being  attached  as  a  debt  due  or 
owing  from  or  by  the  bank  to  another 
person.     (Greenleaf  agt.   Mumford  50 
Barb.  543.) 

6.  And  the  service  of  a  warrant  of  at- 
tachment upon  the  bank,  by  creditors 
of  another  person,  claiming  that  the 
fund  belongs  to  the  latter,  instead  of 
the  depositor,  will  not  constitute  a  levy 
npon  tne  fund.    (Id.) 

7.  Upon  an  attachment  issued  against  a 
non-resident  debtor,  in  an  action  aris- 
ing on  contract,  for  the   recovery  of 
money,  the   sheriff  is  required  to  at- 
tach the  real  and  personal  estate  of  the 
debtor  ;    to  take  into  his  custody  all 
books  of  account,  vouchers  and  papers 
relating  to  the  property,  debts,  credits, 
and  efiects  of  the  debtor ;  also  to  col- 
lect the  debts  &c.,  of  the  debtor;  and 
he  is  authorized  to  take  legal  proceed- 
ings for  that,  purpose.  (Mechanic's  and 
Traders  Bank  agt.  Dakin.  50  Barb., 
587.) 

?.  Shares  in  a  corporation,  or  any  debts 
or  other  property,  incapable  of  man- 
ual delivery,  must  be  attached  by  leav- 
ing a  copy  of  the  warrant,  and  a  notice 
showing  the  property  levied  on,  with 
an  officer  of  the  corporation,  or  with 
the  debtor,  or  individual  holding  such 
property.  (Id.) 

9.  In  case  judgment  be  entered  for  the 
plaintiff,  in  the  action,  the  sheriff  mnst 
satisfy  the  same  in  the  manner  speci- 
fied in  section  237  of  the  Code  of  pro- 
ceedure.  (Id.) 

0.  Where  an  attachment,  issued  against 
three  persons,  on  the  ground  of  their 
being  non-residents,  who  were  sued  as 
partners,  under  which  the  sheriff  levied 
upon  and  attached  certain  goods  of  the 
firm  which  they  constituted,  was  sub- 
sequently vacated  as  to  one  of  the  part- 
ners, on  the  ground  that  at  the  time 
it  was  issued  he  was  a  resident  of  this 
state  ;  Held,  that  the  mere  levy  of  the 
attachmentdid  not  operate, per  se,  as  an 
appropriation  of  the  entire  property  in 
the  goods  to  the  payment  of  the  plain- 
tiff's debt;  and  that  the  sheriff',  under 
an  execution  issued  in  such  suit,  could 
not  sell   the  interest  of  the  resident 
debtor,  but  only  the  right,  title  and  in- 
terest of  the  non-resident  defendants. 
(Berry  agt.  Kelly,  4  liobt.,  106.) 

1.  The  right  of  a  purchaser  of  the  pro- 
perty of  a  firm,  subject  to  an  attach- 
ment on  the  shares  of  two  of  the  part- 
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nerB,  is  subordinate  to  that  of  the  sher- 
iff under  an  execution  issued  in  the  at- 
trchment  snit.  He  has,  therefore,  no 
right  to  control  auch  officer  in  the  ex- 
ercise of  his  superior  rights.  (Id.) 

12.  The  justices  of  the  Superior  Court 
have  authority  to  issue   attachments 
against  vessels,  under  the  act  of  1862. 
(Laws  of  1862,  p.  957.)     (Delany  agt. 
Brut,  4  Robt.,  712.) 

13.  There  is  no  necessity  for  filing,  under 
that  statute,  a  specification  of  the  lien, 
unless  the  vessel  has  lett  the  port  where 
the  debt  was  contracted.     (Id. ) 

14.  However  irregular  the  attachment 
issued  against  a  vessel  may  have  been, 
the  bond  given  for  the  purpose  of  pro- 
curing the  discharge  of  the  vessel  will 
not  be  void,  by  reason  of  such  irregu- 
larity.   The  execution  of  such  bond  if> 
a  waiver  of  irregularities.    (Id.) 

15.  In  the  absence  of  any  evidence  to 
the  contrary,  the  court  is  bound  to  as- 
sunle  that  the  justice  who  issued  the 
attachment  performed  his  duty  by  re- 
ceiving from  the  applicant  the  under- 
taking required  by  the  7th  section  of 
the  statute  previous  to  issuing  such 
•warrant.    (Id.) 

16.  Where  persons  indebted  to  defend- 
ants in  an  attachment  suit,  by  mistake 
pay  to  the  sheriff,  upon  the  attachment 
and  execution,  on  account  of  such  in- 
debtedness, a  larger  sum  than  is  owing 
by  them,  which  is  paid  over  by  the 
sheriff  to  the  plaintiffs  in  the  attach- 
ment, not  as  coming  from  such  parties, 
but  as  proceeds  of  the  property  of  the 
debtor  levied  on,  such  parties  cannot 
recover  back  the  excess  in  an  action 
against  the  attaching  creditors ;  there 
being  no  privity  of  contract,  implied 
or  otherwise,  between  the  parties  to 
such  an  action.     (Duncan,  agt.  Berlin, 
5  Robt.,  457.) 

17.  Where,  in  an  application  for  an  at- 
tachment, the  whole  charge  of  "remov- 
ing and  disposing  of  property,  and  de- 
parting from  the  state,  with  intent  to 
defraud  the  plaintiffs,"  rested  upon  the 
proof  by  a  single  witness,  of  on  offer 
by  the  defendant  to  sell  him  her  stock 
in  trade  for  less  than  to  any  other  per 
son,  and  a  request  by  him  to   her  to 
keep  the  matter  secret ;  Held  this  was 
not  sufficient  to  sustain  the  attachment, 
particularly  where  the  defendant  was 
carrying  on  business  ;n  a  store  with  a 
stock  of  goods  worth  $2,000,  while  no 
indebtedness  of  hers  was  proved  be- 
yond $400.     (Frank  agt,  Levie,  5  Roll. 
599.) 

18.  An  attachment  cannot  be  sustained 
against  the  property  of  a  debtor  upon 


an  allegation  of  the  removal  of  the  pro 
perty  of  such  debtor  form  hia  store  by 
a  third  person  claiming  to  be  bis  as- 
signee, merely  because  there  is  no  as- 
signment filed  in  the  clerk's  office,  al- 
though ageueral  charge  of  a  fraudulent 
assignment  by  the  debtor,  to  cheat  and 
defraud  his  creditors,  is  sworn  to.  (Den- 
zer  agt.  Mundy,  5  Holt.,  G36.) 

19.  The  mere  allegation  of  a  belief  of  the 
plaintiff  of  the  fraudulent  intent  of  the 
defendant    in   removing  such    goods, 
which  removal  he  is  superintending,  or 
of  a  fraudulent  assignment  in  general 
terms,  does  not  furnish  grounds  for  ju- 
dicial action.     (Id.) 

20.  The  pendency  of  an  appeal  by  tho 
plaintiff,  from  a  judgment,  does  not  af- 
fect the  rights  of  the  defendant  to  have 
an  attachment  against  his  property  dis- 
charged.    (  Wright  agt.  Rowland,  ante, 
115.)     (Reversed  ante,  248.) 

21.  The  non-filing  of  an  affidavit  in  the 
clerk's  office,  upon   which  an  attach- 
ment is  issued,  does  not  affect  the  war- 
rant or  the   proceedings    thereunder. 
(Brash  agt.  Wielarsky,  ante,  253.) 

22.  To  justify  the  issuing  of  an  attachment 
under    section  thirty-three  of  the  act 
to  abolish  imprisonment  for  debt,  an 
affidavit  must  be  presented  to  the  jus- 
tice, showing  a  demand   arising  upon 
contract  and  the  amount  of  it,  that  no 
warrant  can  issue,  and  that  the  defend- 
ant resides  out  of  the  county.     (Morgan 
agt.  House,  ante,  326.) 

23.  That  "  no  warrant  can  issue  "    is  a 
jurisdictional  fact,  to   be  affirmatively 
shown.     Van  Kirk  agt.  TPi/rf*(ll  Barb. 
520),  is  in  conflict  with  Bennett  agt' 
Brown  (4  Comst.  254),  and  must  be  con- 
sidered as  overruled.     (Id.) 

ATTOENEY. 

1.  The  right  of  a  party  to  change  his 
attorneys  is  an  absolute  right ;  except 
that  where  a  substitution  is  permitted, 
the  lien  of  the  former  attorneys  on  any 
papers,   for  whatever  sum  "is  due  to 
them,  will  be  preserved.    (Hazle.it  agt. 
GUI,  5  Eobt.,  611.) 

2.  A  change  of  attorneys,  in  an  action, 
should  only  be  by  order  of  the  court, 
and  can  only  be  made  upon  such  terms 
as  may   be   just ;    which,   in    special 
cases,  may  involve  the  payment  of  the 
attorney's  costs.     Generally  the  client 
has  a  right  to  change  his  attorney  at 
his  pleasure.     (  Wolf  agt.  Trochelman. 
5  Robt,  611.) 

3.  Where  an  application  is  made  by  a 
party  in  an  action  to  change  his  attor- 
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ney,  and  thecourt  order  a  reference  to 
ascertain  the  amount  due  to  the  attor- 
ney from  his  client  for  professional  ser- 
vices, and  upon  the .  coining  in  of  the 
referee's  report  fixing  such  amount,  the 
moving  party  withdrawn  his  application, 
the  court  has  no  power  summarily  to 
order  such  amount  paid  by  the  party  to 
the  attorney.  (Gardiner  agt.  Tyler, 
ante,  63.) 

4.  Although  good  faith  would  seem  to  re- 
quire that  the  party,  after  resorting  to 
the  aid  of  the  court  for  a  change  of  his 
attorney,   should  pay  the  amount  re- 
ported due  the  attorney,  the  court  can 
only  regard  it  as  a  debt  for  professional 

services  liquidated  by  the  referee  un- 
der the  order  of  the  court,  leaving  the 
attorney,  upon  whitdrawal  of  the  ap- 
plication, to  collect  the  amount  of  such 
indebtedness  by  action,  or  to  take  such 
other  proceeding  as  he  shall  be  advised. 
(Id.) 

5.  An  attorney  who,  without  the  consent 
or  knowledge  of  his   client,  upon  re- 
ceipt of  $50,  gives  a  stipulation  to  va- 
cate a  judgment  for  over  $1,200,  pen- 
ding an  appeal  thereon,   and  consen- 
ting to  a  new  trial,  thereby  releasing 
the  sureties  on  the  appeal  bond,  exceeds 
his  authority  and  violates  his  duty  as 
an  attorney.     (Quinn  agt.  Loyd,  ante, 
378.) 

6.  Such  stipulation  being  given  after  the 
attorney  had  given  his  client  a  consent 
for  substitution  of  another  attorney,  he 
was  also    precluded  by  such   consent 
from  giving  the  otipulaton,   although 
no  order  had  been  'entered  upon  such 
consent.     (Id.) 

AUTHORITY. 

1.  A  decision  of  a  co-ordinate  branch  of 
this    court,  is  to    be  regarded  as  of 
controlling  authority,  until   reversed. 
(ffardenlurahagt.  (frary,  50  Barb.,  32.) 

2.  The  equity  powers  of  The  Supreme 
Court  cannot  be  successfully  invoked 
to  stay  or  prevent  the  assessment  or 
collection    of   a    tax.       (Messeck  agt. 
Board  of  Supervisors,  &.C.,  50  Barb., 

3.  An  authority  simply  to  buy  stock,  will 
not  entitle  the  agent  to  make  the  prin- 
cipal responsible  for  the  value  of  the 
Stock  to  any  one  but  the  seller  or  him- 
nelf.     It  will  not  authorize  him  to  bor- 
row money  to  pay  or  it,on  the  respon- 
sibility of  the  principal.   (Martin  agt. 

Peters,  4  Robt.,  434.) 

4.  There  is  no  authority  for  one  justice 
of  thin  court  to  vacate  an  order  made 


by  another  justice,  except  upon  notice 
to  the  parties  who  have  a  right  to  be 
heard.  But  such  an  order  cannot  be 
disregarded,  and  it  seems  it  can  be 
corrected  only  upon  appeal,  or  by  the 
same  justice  who  made  it,  upon  a 
motion  before  him  for  that  purpose. 
(Swift  agt.  Wylie,  5  Robt.,  641.) 

BANKS. 

1.  A  judgment  entered  upon  the  report 
of  a  referee  on  a  ground  not  presented 
in  the  pleadings  or  proceedings,  nor 
taken   on  the  trial  cannot  be  main- 
tained on  that  ground.    If  the  plain- 
tiffs   seek  to  recover    on   such    new 
ground  they  should  amend  their  com- 
plaint, or  at  least  disclose  their  inten- 
tion before  the  trial  closes.     ( Commer- 
cial Bank  of  Albany  agt.  Ten  Ei/cL 
50  Barb.,  9.) 

2.  Where  a  bank  sued  its  cashier  for 
malfeasence  in  surrendering    eighty- 
two   bouds  for  $1,000,  each,  heM  by 
such    bank,  to  W.    who    transferred 
them    to    certain    brokers,   receiving 
therefor  and  paying  over  to  the  bank 
only  $70,000,  by  which  the  bank  lost 
$14,000,  it  appearing  that  the  brokers 
were  abundantly  responsible  for  the 
amount  unpaid,  and   that  no  demand 
had  ever  been  made  upon  them  for 
such  amount ;  Held  that  there  was  no 
such  proof  of  lost  or  damage,  arising 
from  the  defendant's  neglect  (if  any), 
as   entitled   the   plaintiff   to   recover. 
Held,  further,  that  the  bank  should  have 
first  endeavored  to  collect  the  amount 
unpaid,   of   the   brokers,  by   suit,  be- 
fore attempting  to  hold  the    defend- 
ant responsible   for  breach  of  official 
duty.     (Id,( 

3.  And  the  bank,  having  received  money 
arising  from  the  sales  of  such  bonds, 
and  never  repudiated  the  sales ;  Held 
that  after  having  received  the  benefit 
of  such  sales,  it  must  be   deemed  to 
have  adopted  the  act  of  the  defendant 
in  disposing  of  the  bonds,  even  if  he 
had  not  disposed  of  them  in  the  strict 
line  of  his  duty  ;  and  that  it  could  not 
afterwards    disavow    the    transaction. 
(13.) 

4.  A  national  bank,  created  under  the 
the  act  of  Congress,  can  be  sued  in  the 
courts  of  a  state  other  than    that  in 
which  it  is  located.     (Cooke  agt.  State 
National  Bank  of  Boston,  50  Barb., 
339.) 

5.  A  national  bank  is  a  foreign  corpora- 
tion, within   the  meaning  of   section 
227  of  the  Code   of   Proceedure,   au- 
thorizing the  issuing  of  an  attachment 
against  the   property  of  a  corporation 
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"  created  by  or  under  the  laws  of  any 
other  state,"  &.c.    (Id.) 

6.  A   holder  of  bills  of  a  bank   cannot 
maintain   an  action  against  the  direc- 
tor?,  on  the  ground  that  such    bills 
have  been  rendered  valueless  by  the 
misconduct  of  the  defendants.  (Branch 
agt-  Roberts,  50  Barb.,  435. 

7.  In  an  action  to  recover  money  alleged 
to   have  been  paid  by  the  plaintiffs, 
the   drawers  of  a  draft,  or  by   others 
for  them,  in  consequence  of  a  fraudu- 
lent imposition  upon  them  by  the  de- 
defendants,  who  were  ajrents  of  the 
holders,  after  the  draft  had  been  al 
ready  paid  by  a  check  of  the  drawees ; 
the  onus  of  proof  lies  on  the  plaintiffs 
to  establish  their  whole  case,  and  not 
only  that  the  draft  was  paid  by  such 
cheek,    but    that    the    defendants   in- 
duced them  to  believe  it  not  -paid,  and 
therefore  not  onJy  that  any  condition 
upon   which  such  check    was    taken 
as  payment,  had  been  complied  with, 
but  was   known  to  the  defendant  to 
be  so.    Johnson  agt.    Bank  of  North 
America,  5  liobt.,  554.1 

8.  The  plaintiffs,  drawers  of  a  bill  of  ex- 
change drawn  on   G.  St,  L.,   having 
been  notified  by  telegram  by  the  hold- 
ers, of  the   protest  thereof,  wrote  and 
telegranhed  to  them,  to  send  the  bill 
to  the   Park   Bank    for  payment,  and 
to  the   Park  Bank  requesting  protec- 
tion for  any  drafts  of  theirs  on  G.  & 
L.  "  which  might  not  have  been  paid," 
meaning  thereby  to  confine  the  bank 
to  unpaid  drafts.     Held  that  upon  such 
a  confined  authority  the  drawers  could 
not  be  made  liable  to  the  bank  by  its 
paying  the  draft  in  question,  the  s'ame 
having  been  already  paid,  marked  as 
paid  and  cut  with  "a  canceling  iron; 
uor  was  the  Park  Bank   thereby  au- 
thorized to  use  any  funds  of  the  plain- 
tiffs for  the  purpose.    (Id.) 

9.  Held,  also,  that  the   voluntary  pay- 
ment by  such   bank  of  a  draft  previ- 
ously paid  and  then  mutilated  by  the 
canceling  iron,  after  having  received 
a  direction  from  the  drawers,  without 
taking  any  steps  to  ascertain  from  the 
drawees  what  drafts  upon  them  had 
been   paid,    could  give    it    no    rights 
against  the  drawers.    That  if  any  ar- 
tifice had  been  practiced   by  the   de- 
fendants  or   their  principals  upon  the 
Park  Bank  to  induce  its  officers  to  be- 
lieve the  draft  waa  not  paid,  it  might 
make  them   liable  to  the  Park  Bank, 
but  not  to  the  plaintiffs,  who  had  fully 
protected  themselves   by  special  and 
limited  instructions.     (Id.) 


10.  The  rules  which  establish  the  negotia- 
bility of   commercial  paper,   apply  to 
bant  cttscla  as  to  otherbills  of  exchange. 
When  such  instruments  are  made  pay- 
able to  the  order  of  A  fictitious  payee,  e. 
g,  to  "  bills  payable  or  order,"  they  are 
to  be  construed  and  treated  as  pat/able 
to  bearer.   (Mechanics  Bank  of  Neto  York 
agt.  Strailon,  ante,  130.) 

11.  Where  the  engagement  is  to  pay  to 
the  bearer,  the  wet  that  the  plaintiff  is 
such  is  one  of  the  material  elements  of 
his  cause  of  action,  and  must  therefore 
be  stated  in  his  complaint,  and  its  state- 
ment will  be  a  sufficient  allegation  of 
hia  tide.    (Id.) 

BANKRUPTCY. 

1.  An  assignee  cannot  make  up  out  of 
the  general  funds  of  an  estate  any  diff- 
erence between  the  net  proceeds  of  the 
sale  of  the  mortgaged  property,  and  the 
amount  stated  by  the   mortgage  to  be 
due  to  the  mortgaged  creditors.     (Mat- 
ofPurcell,  ante,  42.) 

2.  A  creditor,  to  obtain  an  order  accor 
ding  to  Form  No.  45.  for  the  examina- 
tion of  the  bankrupt,  under  section  2G 
of  the  act,  must  apply  for  such  order 
by  petition  or  affidavit,  and  show  good 
cause  for  granting  the  same.     (Matter 
of  Adams,  ante,  51.) 

3.  The  question  of  fraud  in  the  creation 
of  a  debt,  cannot  be  litigated  in  bank- 
ruptcy proceedings.  (Matter  of  Wnght, 
ante,  167.) 

4.  A  debt,  which  is  by  section   33  of  rho 
act,  excepted  from  the   operation  of  a 
discharge,  as  is  a  debt  created  bv  the 
fraud  of  the  bankrupt,  can  be  collected 
not  withstanding  the  discharge.     (Id.) 

5.  A  creditor,  therefore,  in   bankruptcy 
proceedings,  cannot  be  allowed  to  ex- 
amine the  bankrupt  to  prove   the  na- 
ture of  the  transaction  out  of  which  the 
indebtedness  due  to  him  arose,  and  that 
such  indebtedness  was  created  by  fulse 
and  fraudulent  representations  of  the 
bankrupt.     (Id.) 

6.  Where  the  judgment  of  a  creditor  against 
a   bankrupt,  is    founded  upon   a   debt 
created  by  the  fraud  of  the  bankrupt, 
under  the   33d  section  of  the  bankrupt 
act,  the  discharge,  if  obtained   by   the 
bankrupt  will  not  affect  it.     (JIalUr  of 
Robinson,  ante,  176.) 

7.  And  the  33d  section  must  be  regarded 
as  taking  a  debt  of  this  character  out 
of  the   first  clause  of  the  2Jst  secti.^u 
of  the  bankrupt  act,  and  hence    that 
such  a  judgment  is    not  "  discharged 
or  surrendered,"  nor  is  the  bankrupt 
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entitled  to  be  released  from  arrest  or 
bail  thereon,  altlwwgh  surh  judgment 
has  been,  proved  in,  tlie  bankrupt  procee- 
dings. (Id.) 

8.  When  the  proceedings  and  judgment 
of  the  State    court,    according  to   the 
practice  and  course  of  proceeding  in 
that  court,    carry  on  the  face  of  them 
that  the  suit  vyas  one  to  recover  a  debt 
created    by  the    fraud    of  the  debtor, 
this  court  "will  not  go  behind  such  re- 
cord to  call  in  question  its  verity  in  the 
bankrupt  court.     (Id.) 

9.  By  section  21  of  the  bankrupt  act,  the 
time  named  in  the  warrant  for  the  first 
meeting  of  creditors  is  to  be   fixed  by 
the  register.    And  it  is  a  matter  of  dis- 
cretion  with   him.     ( Matter  of  Julius 
Heye,  ante,  249.) 

10.  The  notices  must  be  served  on  foreign 
creditors,   as  well  as  those  who  reside 
in  the  United  States.     (Id.) 

11.  Where  all  the  creditors  resided  in  Ger- 
many, held,  that  sixty  days  was  a  rea- 
sonable time  in  whicn  to  serve  the  110- 
tices.     (Id.) 

12.  Each  creditor  has  the  right  to  exam- 
ine the  bankrupt  under  section  26  of 
the  act ;  but  such  examinations  are  to 
be  regulated  as  to  time,   manner  and 
course  by  the  register  in  the  exercise 
of  a  sound  discretion,  so  as  to  protect 
the  bankrupt  from  annoyance,  oppres- 
sion and  mere  delay.  ( Matter  of  Adams, 
ante,  270.) 

13.  In  questions  of  postponements  and  of 
cases  of  adjournments  before  registers 
they  must  exercise  proper  legal  discre- 
tion.    Subject  to  this  rule,  they  have 
entire    legal  control    of    cases  before 
them,  and  must  exercise  their  best  judg- 
ment in  preventing  unnecessary  and 
unreasonable  delays.     ( Matter  of  Ry- 
man,  ante,  282.) 


BAR. 

1.  The  general  rule  is  that  a  former  ad- 
judication  is  a  bar,  in  a  second   suit 
between  the   same  parties,  not  only 
as  to    all  matters  actually  tried,  but 
as  to  all   matters   which   might  have 
been    tried,  in  the   former  suit,  under 
the  issues  formed  by  the  pleadings, 
also.     (Foster  agt.  Milliner,  50   Barb, 
385.) 

2.  Where  the  record  in  the  former  suit 
shows  that  neither  a  counter-claim, 
nor  matter  set  up  by  way  of  recoup- 
ment,  in    that    suit,   were     litigated 
therein,  as  the  defendant  did  not  ap- 
appear    upon    the  trial,   but  suffered 


judgment  to  be  taken  against  him  by 
default,  on  the  plaintiff's  evidence, 
this  will  make  no  difference  within 
\\\e  rnle prima  facie.  The  matter  being 
directly  in  issue,  upon  the  pleadings, 
the  neglect  of  the  defendant  in  the 
action  to  appear  and  litigate  it,  will 
not  save  it  from  the  bar.  (Id.) 

3.  A   a  cause  of  action    may  be  with- 
drawn, at  or  before   the   trial,  and  so 
may    a    distinct    matter    of   defense, 
which  is  not  necessarily  a  part  of  tho 
plaintiff's  case  to  overcome  and  estab- 
lish, in  order  to  make  out  his  right  to 
recover.    And  as  to  matters  so  waived 
or  withdrawn,  the  trial  and  judgment 
are  no  bar.     (Id.) 

4.  It  is  a  general  if  not  universal  prin- 
cipple,  that  an   action   and  judgment 
between  two  persons  shall  not  bind  or 
affect  a  tnird   perron,  who  could  not 
be  admitted  to  make  a  defense,  to  ex- 
amine  witnesses,  or  to   appeal   from 
the  judgment.     (Forks  agt.  Steele,  50 
Barb.,  397.) 

5.  The  pendency  of  an  action  npon  con- 
tract,  for  goods  sold  and  delivered, 
will   not  prevent  the  bringing  of  au 
action  for  the  conversion  of  the  same 
goods.     The  plaintiff  may  have  two 
remedies,  in  such  a  case  ;  and  an  adju- 
dication in  an  action  brought  to  obtain 
either,  whether  for  or  against  him,  may 
be  a  bar  to  the  other ;  but  at  any  time 
previous  to  «uch  an  adjudication,  he 
maydiscontinue  the  first  action  and  pro- 
ceed with  the  second.     ( Wright  agt. 
Ritterman,  4  Holt.,  704.) 

BILL  OF  PARTICULARS. 

1.  Where  the   "claim"  of  the  plaintiffs 
purported  to  consist  solely  of  money 
advanced  generally  to  one  of  the  de- 
fendants, and  not  of  certian  fictitious 
sums  alleged  in  the  complaint  to  have 
been  entered  in  the  books  of  the  plain- 
tiffs, dy  such- of  the  defendants  as  had 
previously  been  their  clerks :  Held  that 
no  specification  of  the  latter  sums,  or 
any  thing  relating  to  them  could  prop- 
erly from  any  part  of  a  bill  of  particu- 
lars   of   the   claim   of   the    plaintiffs. 
(Drake  agt.  Thayer,  5  Bolt.,  691.) 

2.  A  statement  of  "the  nature,  character 
and  purpose"  of  entries  of  moneys  al- 
legea  never  to  have  been  advanced, 
cannot  form  any  part  of  a  bill  of  par- 
ticulars of  money  actually  advanced  ; 
and  even  if  inserted  in  it,  could  not 
perform  the  office  of  one,  either  by  lim- 
iting the  generality  of  a  complaint  or 
indicating  the  particular  entries  intend- 
ed.   (Id.) 
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3.  The  office  of  a  bill  of  particulars  is  mere- 
ly to  limit  the  generality  of  a  com- 
plaint, and  prevent  a  surprise  on  the 
trial  ;   but  not    to  furnish    evidence. 
(Id.) 

4.  A  bill  of  particulars  annexed  to  the 
complaint    forms  part  of   it,    and   is 
amendable  accordingly.    (Melmn  agt. 
Wood,  4  Abb.  N.  S.  438.) 

5.  A  referee  has  power,  •  on  the  trial  of 
the  issues,  to  allow  a  new  bill  of  par- 
ticulars to  be  substituted  for  that  an- 
nexed to  the  complaint,     (Id.) 

BILL   OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  A  notice,  given  the  day  after  the  ma- 
turing of  apromissory  note,  describing 
the   paper,  and   merely  stating   that  it 
has  not  been  paid,  and  requesting  pay- 
ment, is  not  sufficient   to  charge  the 
indprser.     An   iudorser  is  entitled  to 
notice  that  the  note  he  has  indorsed  has 
been  duly  presented  to  the  maker,  at 
maturity,    and    dishonored.      (Arnold 
agt.  Ki'iiloch,  50  Barb.,  44.) 

2.  The  mere  assertion  of  non-payment 
of  commercial    paper    does    not,    ex- 
pressly or  by  implication,  show  any 
dishonor,  or  that  payment,  on  due  pre- 
sentment, has  been  refused.     (Id.) 

3.  A  promissory  note,  signed  by  two 
persons,  in  form,  '•  I  promise,"'  is  joint 
and  several,  and  the  holder  has  his 
election  to   consider  it  as  either,  and 
prosecute  his  remedy  accordingly.  Hav- 
ing brought  an  action  against  both, 
jointly,   and    recovered    a  judgment, 
with  a  right  of  execution  against  the 
joint  property  of   the   defendants,  he 
cannot  afterwards  sever  his  remedy 
and   have   a  separate    action  against 
either.      (Lane  agt.  Sailer,   4    JRobt., 
239.) 

4  The  plaintiffs  entrusted  the  defendant 
with  their  acceptances  of  his  drafts  to 
be  procured  bv  him  to  be  discounted, 
and  to  return  the  proceeds  to  the  plain- 
tiffs ;  for  which  he  was  to  receive  a 
cornmission.  Held,  that  by  placing  in 
his  hands  written  contracts  by  them  in 
the  form  of  instruments  negotiable  by 
delivery,  the  plaintiffs  made  the  defen- 
dant their  agent  to  transfer  the  same 
before  their  maturity,  to  any  one,  in 
good  faith,  and  for  a  valuable  consid- 
eration ;  so  that  any  person  who  took 
them  from  him  became  the  lawful 
owner  of  them,  and  entitled  to  recover 
from  the  plaintiffs  thereon,  to  the  value 
of  the  consideration  advanced.  (  Wulfe 
agt.  Uroiitver,  5  Holt.,  GDI.) 


5.  The  rules  which  establish  the  negotia- 
bility of   commercial   paper,  apply  to 
bank  checks  as   to  other  bills  of  ex- 
change.    When  such  instruments  are 
made  payable  to  the  order  of  a  fictitious 
payee,  e.  g.  to  "  bills  payable  of  order," 
they  are  to  be  construed  and  treated  aa 
payable  to  bearer.     (Mechanics  Bank 
agt.  Straiten,  Ante.,  190.) 

6.  Where  the  engagement  is  to  pay  to 
the  bearer,  the  fact  that  the  plaintiff  is 
such  is  one  of  the  materiel  elements  of 
his  cause  of  action,  and  must  therefore 
be  stated  in  his  complaint,  and  its  state- 
ment will  be  a  sufficient  allegation  of 
his  title.     (Id.) 

7.  It  is  no  defense  to  an  action  brought  on 
a  promissory  note,  payable  at  a  partic- 
ular place,  against  the  maker  thereof, 
that  on  the  last  day  of  grace  sufficient 
money  to  pay  it  wa's  deposited  and  kept 
on   deposit  at  that  place.     (If ill  agt 
Place,  ante,  26.) 

8.  Such  deposit  is  available,  in  an  action 
against  the  maker,  only  as  a  tender,  and 
must    be    properly    pleaded   as  such. 
(Id.) 

9.  It  is  not  necessary  to  the  maintenance 
of  an  action  brought  on  a  promissory 
note    payable    at  a  particular    place, 
against  the  maker  thereof,   either  that 
payment  should  have   been  demanded 
of  the  maker  personally,   or  at  the  des- 
ignated place,  or  that  the  note  should 
have  been  protested.     (Id.) 

10.  The  term   "administrator"  added  to 
the  name  of  the  payee  of  a  note,  is  a 
mere  wordof  description,  in  no  respect 
essential   to  the  ri<rht  of  the  payee  to 
ene.(Reznor  agt.  Webb,  ante,  353.) 

11.  Where  such  a  note  is  given  to  the 
payee  by  the  maker  to   secure  a  debt 
due  from  the  latter  to  the  heirs  at  law 
of  the  payees  deceased  wife,  the  payee 
can  sue  and  recover  upon  it  in  his  own 
name,  for  the  benefit  of  those  who  may 
be  entitled    ultimately  to  its    avails 
(Id.) 

BOND. 

1.  A  bond,  executed  in  consideration  of 
$350,  requiring  the  obligor  to  use  and 
appropriate  that  sum  for  the  benefit  of 
the  wife  of  the  obligee  (the  husband 
and  wife  having  entered  into  articles  of 
separation  from  bed  and  board),  and  in 
consideration  of  the  premises  the  obli- 
gor agreed  to  keep  and  maintain  and 
forever  support  the  said  wife ;  said  bond 
being  conditioned,  that  the  obligor 
should  from  time  to  time,  use  and  ap- 
ply the  money  for  the  benefit,  and  sup- 
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port  and  maintenance  of  said  wife,  as 
the  same  should  be  necessary ;  anc 
should  keep  and  save  said  obligee  for 
ever  harmless  011  account  of  the  suppon 
and  maintenance  of  said  wife,  and  save 
and  prevent  said  obligee  from  any  lia- 
bility for  the  support  and  maintenance 
of  said  wife,  without  fraud,  &c. :  Held, 
that  the  obligee  could  maintain  an  ac- 
tion for  a  breach  of  that  condition  of 
the  bond  which  required  the  obligor, 
from  time  to  time,  to  use  and  apply 
the  $350,  "for  the  benefit  and  support 
and  maintenance  of  said  wife,  as  tbe 
same  should  be  necessary,"  although 
the  latter  condition  which  provided  for 
keeping  and  saving  the  obligee  harm- 
less on  account  of  such  support  and 
maintenance,  &c.,  had  not  oeen  bro- 
ken. (Sckeire  agt.  Kaiser,  ante,  193.) 

BOUNTY  MONET. 

1.  Bounty  money,  paid  by  the  goyern- 
mout,  or  a  county  or  town,  to  a  minor, 
for  enlisting  into  the  military  service 
of  the  United  States,  with  the  consent 
of  his  father,  belongs  to  the  son,  and 
not  to  the  father.  (Caughey  agt.  Smith, 
50  Barb.,  351.) 

2.  When    a    parent    consents    that    his 
minor  son  may  enter  into  the  military 
service  of  the  government,  he  should 
be  deemed  to  agree  that  the  son  shall 
receive  a_ll  the  bounty  offered  or  paid 
for  entering  into  such  service,  and  also 
his  wages  earned  therein.     (Id.) 

3.  In  an  action  by  an  administrator  to 
to  recover  money,  as  belonging  to  the 
estate  of  his  intestate,  which  had  been 
the  bounty  paid  to  him  upon  enlisting 
in  the  army  of  the  United  States,  as  a 
soldier  in  the  recent  war,  in  which  be 
was  killed,  where  the  defense  set  up 
by  the  answer  was  that  such  intestate 
gave  the  defendant  such  money,  to  be 
retained  as  a  gift  in  case  of  the  death 
of  the   donor ;   Held,  that  an  offer  on 
behalf  of  the  defendant  to  prove  that 
the  intestate  gave  him  such  money  at 
the  time  he  received  it  as  a  donatio 
mortis  causa,  and  never  revoked  such 
gift,  was  properly  rejected  as  not  ad- 
missible under  the  pleadings.    (Dexhei- 
mer  agt.  Gautier,   5  Robl.,  216J 

4.  A  gift,  in  case  of  death  at  any  time  is 
either  absolute,  since  the  contingency 
is  certain  on  which  it  is  made,  or  fs 
void.    The  offer  of  evidence  did  not 
tend  to  establish  such  a  gift.     (Id.) 

BROKERS. 

1.  A  notification  by  the  sellers  of  bills  of 
exchange,  through  the  broker  by  whom 


the  sale  was  effected,  to  the  buyers,  a 
day  or  two  before  the  time  they  were 
bound  to  deliver  them,  that  they  could 
not  complete  their  contract,  and  their 
subsequent  ratification  of  that  notice, 
by  admitting  their  inability  to  the 
buyers,  acompanied  by  a  notice  from 
the  latter,  that  they  would  be  obliged 
to  buy  other  exchange  and  there  would 
be  a  loss,  amount  to  a  waiver  not  only 
of  any  demand  of  the  bills  of  exchange 
on  the  day  fixed  for  their  delivery, 
sufficient  to  entitle  the  plaintiffs  to 
rescind  the  contract,  but  also  of  a  ten- 
der of  the  price,  so  as  to  make  the 
right  of  action  of  the  ^plaintiffs  com- 
plete. (Bunge  agt.  Koop,  5  Sobt.,  1.) 

2.  Where,  by  the  terms  of  a  contract  for 
the  sale  of  stock,  the  seller  has  a  spe- 
cific time  in  which  to  make  or  tender 
a  delivery,  there  can  be  no  breach  of 
the  contract  until  that  period  has  ex- 
pired.   Hence   a  demand  before    the 
expiration  of  such  period   is  not  only 
unnecessary,  but  would  be  unavailing. 
(  Wheeler  agt.  Garsia,  5  Bolt.,  280.) 

3.  Where,  in  such  a  contract,  the  seller, 
on   demand   being  made  of  the  stock, 
after  the  same  was  due,  declared  his 
inability  to  deliver  it,  this  was  equiva- 
lent to  a  waiver  of  an  offer  to  perform 
by  the  purchaser.     (Id.) 

4.  But  where  the  delivery  and  payment 
are  concurrent   acts,  no  prior  offer   to 
pay.  by  the  purchaser,  js  requisite  to 
render  the  neglect  of  the  seller  to  de- 
liver the  stock,  a  sufficient  breach  of 
the   contract  whereon   to    sustain    au 
action.     The  seller  is  neither  bound  to 
deliver  without  payment,  nor  the  pur- 
chaser to  pay  without  delivery. 

5.  Where  the  period  for  the  delivery  of 
stock  is  fixed  by  the  contract  of  sale, 
the  seller  is  entitled  to  the  whole  of  it 
wherein  to  deliver.     He  may  do  so  <>n 
the  first,  last,  or  any  intermediate  day 
of  such  period,  but  is  bound  to  deliver 
at  some  time  within  its  limits.     (Id.) 

6.  Immediately  on  the  expiration  of  the 
limited  period,  the  vendor,  in  Ca.se  of 
non  delivery,  is  in  default,  and  a  right 
of  action  arises  for  the  breach.     Under 
such   a  contract,  no  demand  is  neces- 
sary.    (Id. ) 

7.  A  court  of    equity  has  no   general 
jurisdiction  of  an  action  to  redeem  per- 
sonal property  pawned,  without  some 
additional  circumstances  rendering  its 
interference  necesary.    The  remedy  at 
law  is  ample,  by  tender  of  the  amount 
due,  and  a  possessory  action  to  recover 
the  articles  pledged,  or  damages  for 
their  detention.      (Durant    agt.   Ein- 
stein,  5  Bobt ,  423.) 
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8  Sales  of  pledged  stock  below  the 
market  price,  by  the  pledgees,  will  not 
alone  make  th'e  latter  liable  for  the 
difference,  unless  made  with  intent  to 
injure  the  pledgor,  beyond  the  mere 
realization  of  the  amount  due  the 
pledgees,  as  in  other  cases  of  abuse  of 
lawful  authority.  Something  besides 
a  mere  sale  below  the  market  price  is 
necessary  to  show  such  intent.  There 
must  at 'least  be  such  recklessness 
ehovvn,  in  the  mode  or  time  of  selling, 
as  to  establish  an  intent  to  injure  the 
pawnor,  before  the  pawnee  can  be 
made  liable  for  any  loss.  (Id.) 

9.  Stocks  bought  by   a  broker    for  his 
principal,  after  a  deposit  by  the  latter 
of  a  sum  of  money  with  the  former, 
to  be  applied  to   the  payment  of  the 
purchase  money  thereof,  become  the 
property   of    the    principal,   although 
the  broker  advances  the  residue  of  the 
purchase  money,  and  takes  a  transferof 
the  stock  to  himself,  and  the  principal 
agrees  to  repay  him,  from  time  to  time, 
enough  of  such  advances  to  bring  the 
amount  due  therefor  within  a  certain 
per  centage  of  the  market  value  as  it 
may   fluctuate.     And   a  sale   of  such 
stocks  by  the  broker,  before  the  time 
when  the  whole  of  such  advances  be- 
comes payable,  according  to  his  agree- 
ment with  the   principal,  is  a  conver- 
sion  thereof,  whether  notice  of  such 
sale  is  given  to  the  latter  or  not.  (Tay- 
lor agt.  Ketchum,  5  Mobt.,  507.) 

10.  Under  such  a  purchase  and  agree- 
ment, evidence  is  inadmissible  to  prove 
a  usage  among  brokers,  in  such  a  case, 
not  to  retain  the  identical   shares  of 
stock  bought ;  but  in  case  of  a  failure 
of  the  principal  to  repay  the  advances 
and  commissions  within  the  time  fixed, 
to  sell  at  the  end  of  that  period  a  like 
amount  of  the  same  stock  without  no- 
tice of  the  time  and  place  of  sale   to 
the  principal.     Such  a,  usage  conflicts 
•with  the  terms  of  the   contract  as  in- 
terpreted by  the  law.     (Id.) 

11.  A  sale  of  stocks  by  a  broker,  to  re- 
imburse  his  advances  for  their  pur- 
chase  money,    without  notice  to  his 
principal  of  the  time  and  place  of  sale 
is  not  binding  upon  the  latter.     (Id.) 

12.  The  Open  Board  of  Brokers  in  the 
City  of  New  York  is  not  a  copartner- 
ship, within  the  operation  of  the  equit- 
able remedies   afforded   by  the  courts 
for  the  protection  of  the  rights  of  part- 
ners as  between  themselves.     (White 
agt.  Srowjiell,  4  Abb.  A".  £,  162.J 

13.  Nor  is  that  board   a  corporation,  in 
such  sense  as  to  render  it  subject  to  the 
rules  by  which  courts  of  equity  inter- 


fere to  restore  a  corporator  who  Ima 
been  unlawfully  expelled  or  disfran- 
chised, to  his  privileges  of  member- 
ship. (Id.) 

CASE. 

1.  Upon  the  trial  of  a  cause  by  the  court 
•without  a  jury,  the  proper  place  for  in- 
serting the  findings  of  the  court  upon 
matters  pertinent  to  the   issues,   but 
not  contained  in   its  "  decision,"  is  in 
the  "case"   prepared  for  hearing  ihe 
appeal.     (ilcKeon  agt.  Set,  4  Roll., 
445.) 

2.  Under  the  268th  section  of  the  Code, 
giving  an  appellant  a  right  to  have  in- 
serted in  his  "case''  a  brief  specifica- 
tion of  the  facts  found   by  the  court, 
and  its  conclusions  of  law  thereon,  he 
has  a  right  to  require  any  pertinent 
facts  to  be  passed  upon  by  the  court  in 
the  settlement  of  such   case,  and   his 
redress,  if  any,  for  a  refusal,  must  be 
by  appeal  from  such  settlement     (Id.) 

3.  The   268th   section  of  the  Code  alone 
provides  for  taking  exceptions  after 
the  decision  is  made,  aud  they  must  be 
written  and  filed,  not   taken  .orally 
(Id.) 

4.  Questions  to  which  no  exceptions  are 
taken,   exceptions  by   the  prevailing 
party,  and  evidence  not  necesary  to 
sustain  the   exceptions  of  the  looking 
party  are  improperly  inserted  in  a  case 
made  to  be  annexed  to.  or  inserted  in 
a  judgment  roll  for  the  purpose  of  an 
appeal.      (DeGront    ag'.    Fulton  Fire 
Insurance  Co.,  4  Kobt.,505.) 

CLAIM  AND  DELIVERY. 

1.  In  an  action  of  claim  and  delivery  of 
personal  property,  where  the  property 
is   restored   to  the  plaintiff    ana    ac- 
cepted   by   him,   although   he    claims 
costs  of  the  action,  before  the  actual 
commencement  of   the   action   by  the 
service  of  process,  although  the  same 
with  an  undertaking  were  in  the  hands 
of  the  sheriff  for  service  at  the  time, 
the    action    cannot    be    maintained, 
(Following  the.  ded.nan   in  tlie  caie  of 
Christie   agt.  Corbett,  34  How.,  P>:  It., 
19.)    (Aoweragt.  Corwin.  ante,  540.) 

2.  The  approval  of  the  undertaking  by  the 
sheriff  is  not  the  allowance  of  a  provis- 
ional remedy,  so   as  to  give  the  court 
jurisdiction  of  the  action  under  §  139 
of  the  Code.    (Id ) 

3.  The  court  cannot  by  amendment  nn- 
der  6  173  of  the    Code,  conform   the 
pleadings  to  the  facts  proved,  estab- 
lishing the  right  of  the  plaintiff  to  dam- 
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cages,  where  the  amendment  would 
substantially  change  the  claim  upon 
•which  the  action  is  founded.  (Id.) 

COMMISSIONERS  OF  HIGHWAYS. 

1.  Commissioners  of   highways  are  re- 
quired by  statute,   before  they   shall 
determine  to  lay  out  any  highway,  to 
cause  notice   in  writing  to  be  given  to 
the  occupant  of  the  land  through  which 
the  road  is  to   run,  of  the  time  and 
place  at  which  they  will  meet  to  decide 
on  such   application.      And  they   ac- 
quire no  jurisdiction  until  they  have 
given  such  notice.     (People  agt.  Super- 
visors of  Alegany  Co.,  ante,  544.) 

2.  Where  a  highway  was  proposed  to 
be  laid  out  through  a  field  of  about 
eighteen  acres,  used  as  a  pasture,  and 
in  which   was   a  reservoir  formed  by 
springs  of  water  of  eighteen   and  a 
half  feet  in  diameter,  which  had  been 
conveyed  by  deed  by  the  occupants' 
ancestor  to  the  Erie  Railway    Com- 
pany, who  thereafter  and   then  used 
the    water    therefrom,   by   means  of 
pipes  for  the  benefit  of  th'eir  railroad, 
such    reservoir    being   covered    with 
plank,  earth,  and  turf,  so  that  cattle  in 
the  pasture  stood  upon  and  passed  over 
it,  as  over  other  portions  of  the   lot, 
and  the  proposed  highway  being  laid 
out  directly  over  the  reservoir  :     (Id.) 

3.  Htld,  that    notice    served    upon  the 
occupant  of  the  lot  only,  was  sufficient 
to  confer  jurisdiction  upon  the  proper 
authorities  to  lay   out    the  highway. 

4.  The   Erie  Railway  Company  is  not 
prejudiced  by  such  notice,  as  its  res- 
revoir  can  not  be  disturbed  until  it  is 
compensated,  and  as  owner  it  is  enti- 
tled to   notice  of  the  proceedings  to 
assess  the  damages.     (Id.) 

COMMON  CARRIERS. 

1.  Where  a  traveler  by  steamboat  neg- 
lects to  present  his  check  and  claim  his 
baggage  within  a  reasonable  time  af- 
ter the  arrival  of  the  boat  at  the  end  of 
the  route,  the  carrier  becomes  a  mere 
gratuitous  bailee;  and  if  the  baggage 
is  afterwards  destroyed  by  fire,  with- 
out any  negligence  on  his  part,  he  is 
not  liable  for  the   value.     (Jones  agt. 
Norwich  &  N.   Y.  Transportation  Go. 
50  Barb.,  193.) 

2.  The  undertaking  of  a  carrier  of  passen- 
gers is  that  he  will  carry  the  passenger 
and  his  trunk  to  the  place  of  destina- 
tion,  and  deliver  the  same,  with  its 
contents,  to  him  there,  on  presentation 


of  his  check  for  it,  within  a  reasonable 
time,  under  the  circumstances,  after  ar- 
riving. (Id.) 

3.  The  performance  of  a  contract  for  the 
transportation   and  delivery  of   mer- 
chandise, by  their  carrier,  at  the  end  of 
the  route  or  voyage,  is  governed  by 
different  rules,  according  to  the  charac- 
ter   of   the   transportation.      Coming 
from  a  foreign  countrv,  it  is  sufficient 
that  it  be  landed,  wlhen,  where  and 
how,  the  fn.stom  of  the  port,  at  which 
it  arrives  prescribes,  when  such  cus- 
tom has  been  so  long  acquiesced  in  as 
to  be  presumed  to  form  part  of  the  co  i- 
tract;  if  in  the  United  Staff  s,  general- 
ly by  landing  it  at  the  usual  landing 
place  and   giving  notice  to  the'  con- 
signee; although  that  does  not,  seem  to 
be  the  universal  rule.    Per  ROBERT- 
SON, Ch.  J.     (Atlantic  Nav.  Co.  agt. 
Johnson,  4  Holt.,  474. ) 

4.  The  rule  in  regard  to  domestic  carri- 
ers is  that  goods  transported  by  them 
must  be  delivered  to  the  consignee, 
and  until  so  delivered,  remain  at  the 
risk  of  the  carrier  as  such ;  except  that 
he  may  notify  the  consignees  of  their 
arival,  and  in  case  of  refusal  to  t<ike 
them,    store  them  for    their    benefit. 
(Id.) 

5.  To  make  a  common  carrier  liable  for 
non-delivery  of  property,  entrusted  tc> 
him,  the  acfiom  must  he  brought  speci- 
fically upon  his  breach  of  a  public  du- 
ty, or  his  undertaking  to  carry  safely 
and  deliver,  and  he  cannot  be  made  li- 
able  for    such   neglect   in  an    action 
wherein  the  complaint  charges  merely 
a  conversion  of  the  property  to  his  own 
use,  wherewith  his  position  as  common 
carrier  has    nothing  to   do.     (Tala-no 
agt.  National  Steam  Nav.  Co.,  5  liobl. 
318.) 

6.  It  is  error  to  treat  an  notion  brought  for 
the  conversion  of  chattels  as  one  for 
dereliction   of  duty  or  breach  of  con- 
tract by  the  defencant  as  a  common 
carrier,  and,  wilhout  any  evidence  of 
a  conversion,  submit  to  a  jury  merely 
the  questions,  whether  certain  articles 
were  "ordinary  and   necessary"  to  a 
traveler  and  a  sum  of  money  was  a 
reasonable  amount  for  traveling  expen- 
ses.    (Id.) 

7.  Where  the  counsel  for  the  plaintiff 
disclaims  any  taking  charge  by  the  de- 
fendants as  common  carriers  of  articles 
lost,  and  during  her  whole  travel  she 
kept  them  in  her  possession,  under  her 
charge  no  question  of  liability  as  com- 
mon carriers  can  arise.     (Id.) 

8.  Although  carriers,  in  the,  absence  of 
any  deceit  practiced  upon  them  in  re- 
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gard  to  the  contents  of  packages  trans- 
ported by  them,  are  responsible  for 
their  fall  value,  when  they  do  not  limit 
their  liability  by  agreement  or  notice, 
yet  iri  determining  that  liability,  it  is  to 
be  presumed  that  ihey  assumed  that  the 
contents  of  a  package  s.o  transported 
WHS  of  no  greater  value  than  its  exter- 
nal aypearauce  warranted.  Such  an 
appearance  is  aa  strong  a  representa- 
tion as  w  irds.  (  Warner  agt.  Western, 
Trans.  Co.,  5  Robt.,  490.) 

9.  A  common  carrier  is  relieved  from  lia- 
bility for  the  loss  of  goods  undertaken 
by  him  to  be  transported,  by  any  fraud 
or  imposition  practiced  upon  him  by 
the  owner  of  such  goods,  in  respect  to 
their  value  or  nature.  So  that  where 
a  case  containing  very  valuable  arti- 
cles, is  prepared  so  as  to  resemble 
those,  in  which  articles  of  little  value 
are  usually  carried,  so  that  the  carrier 
is  thereby  imposed  upon  as  to  such  val- 
ue; he  is  not  liable  for  the  loss  of  its 
contents,  even  though  he  has  not  lim- 
ited his  liability  by  any  notice.  (Id.) 

COMPLAINT. 

1.  Where  several  causes   of  action  are 
such  as  may  be  united  in  the  complaint, 
a  demurrer  will  not  lie   because   they 
are  not  separately  stated.     (Bass  agt. 
C'omstock,  ante,  382.) 

2.  In  an    action  for  a  deceit  in  the  sale 
of  a  horse,  where  the  fraud  is  the  gist 
of  the  action,  if   there  is  no  evidence 
of  a  scienter,  the  action  caunot  be  sus- 
tained.   And  it  has   been  held   that  an 
averment  that  the  defendant  "  falsely 
and  frauduently  represented,"  &c.,  is 
a  sufficient  statement  of  the  scienter. 
(Moore  agt.  Noble,  ante,-  385  ) 

3.  It  is  otherwise  in  an  action  fora  breach 
of  warranty  of  a  horse ;   there  it  is  un- 
necessary to  allege  a  scienter ;   as  upon 
the  representation  of  a  warranty  the 
party  is  bound  to  accountability  for  an 
nnsoundness,   whether  he  knew  it  or 
not.    (Id.) 

The  complaint  in  this  case  decided  to 
be  one  for  deceit  in  the  sale  of  a  horse, 
instead  of  one  for  breach  of  warranty 
of  the  soundness  of  the  horse,  as  claim- 
ed by  the  plaintiff.  (Id.) 

5.  The  provision  of  the  Code,  requiring 
that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts 
•which  constitute  the  cause  of  action, 
applies  to  each  connt  of  the  complaint ; 
and  the  general  allegation  that  the  se- 
cond cause  of  action  arose  out  of  trans- 
actions connected  with  the  first,  does 
not  establish  a  case  within  the  above 


rule. 
73.) 


(Ftynn  agt.  Bailey,  50  Barb, 


6.  Where  a  complaint  alleged  that  the 
defendant  was  sheriff,  R  and  his  depu- 
ty, the  taking  and  conversion  of  the 
plaintiff's  property  by  R,  under  and  by 
virtue  of   an  execution    against    the 
plaintiff,  and  that  such  property  was 
exempt ;  Held  that  more  was  set  forth 
than  was  necessary,  the  cause  of  ac- 
tion being  complete  without  any  state- 
ment of  the  reason   or  authority  for 
taking  the  property,  or  its  exemption. 
(Dennis  agt  Snell,  50  Barb.,  95.) 

7.  If  the  judgment  is  not  set  np  in  the 
answer,  the  judge,  at  the  circuit,  will 
be  justified  in  refusing  to  allow  the  de- 
fendant to  show  its  consider! ion.  as  a 
defense  to  the  plaintiff's  claim  that  the 
property  was  exempt  from  levy  and 
sale  on  execution.    (Id.) 

8.  Where  the  complaint  alleges  a  war- 
ranty, a  sale  on  the  faith  of  it,  the  ex- 
istence of  a  defect  warranted  against, 
and  damages  thereby,  these  allegations 
complete  a  cause  of  action  on  which 
the  plaintiff  is  entitled  to  recover ;  un- 
less in  his  complaint  he  rejects  such 
warranty  and  its  obligations  as  a  con- 
tract, an'd  limits  the  introduction  of  it 
to  its  use  as  a  mere  instrument  of  de- 
ception.     (Qulntard   agt.    Newton,   5 
Robt.,  72.) 

9-  Allegations  of  frand,  in  a  complaint, 
when  not  essential  to  enable  a  plain- 
tiff to  recover,  may  be  disregarded. 
(Id.) 

10.  In  an  action  to  recover  money  won 
at  gaming,  the  only  allegations  neces- 
sary in  the  complaint,  under  3d  Revis- 
ed Statutes,  5th  edition,  p.  633,$  1.  are 
that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  claimed  by  him, 
whereby  an  action  has  accrued  to  him 
according  to  the  statute  against  betting 
and  gaming.     (Slannard  agt.  Eytinge, 
5  Robt.,  90.) 

11.  This  the  statute  declares  sufficient, 
without  set  ing  out  the  special  mat- 
ter, that  is  the  facts  as  they  exist,  and 
which  constitute  the  cause  of  actioc. 
(Id.) 

12.  A  complaint  whieh   does  not  state 
when    the    debt    was    contracted  for 
which  the  action  was  brought,  or  that 
the  defendant  was  a  trustee  when  it 
was  contracted,  is  defective.  (McHarg 
agt.  Eastman,  4  Robt.,  636.) 

13.  It  will  also  be  defective  if  it  alleges 
that  no  report  verified   bv  the   presi- 
dent and  secretary  was  filed,  the  stat- 
ute making  a  verification  by  one  of 

such  officers  sufficient.     (Id.) 
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14.  An  allegation  that  tbe  company  has 
never  filed  any  "report,  as  by  law  re- 
quired," is   altogether  too  vague  and 
ambiguous  to    serve   as   a  substitute 
for  the  language  of  the  statute.    (Id.) 

15.  The  grant  of  authority  to  courts,  by 
section  271  c-f  the 'Code,  to  refer  ac- 
tions involving  the  examination  of  a 
long  account,  is  at  most  permissive, 
not  peremptory,  and  is  intended  more 
for  the  benefit  of  the  court,  than  as  a 
right  of  the   parties.     (Goodyear  agt. 
Brooks,  4  JRobt.  682.) 

16.  The  questions  of  law  which  may  so 
be  required  to  be  decided  are  not  con- 
fined to  those  arising  out  of  the  facts 
presented  by  the  issues  in  the  case. 
They  may  grow  out  of  their  very  char- 
ter, and  the  evidence  necessary  to  their 
investigation.     (Id.) 

17.  Where,  in  an  action  to  foreclose  chat- 
tel mortgages,   the  defense  was  that 
the  mortgages  were  fraudulent;  Held 
that    the  necessity  of   proving    good 
faith  and  honest  intent  would  proba- 
bly raise  difficult  questions  of  law,  and, 
therefore  the  case  was  not  one  which 
should  be  referred.     (Id. ) 

18.  It  seems,  that  proof  of  an  intention 
on  the  part  of  the  defendants  to  apply 
for_the  trial  of  issues  by  a  jury,  is  not 
of  itself  an  objection  to  granting  the 
plaintiff's  motion  for  an  order  of  re- 
ference.   Id.) 

19.  An  action  for  the  foreclosure  of  a 
mortgage  is  not  in  a  condition  to  have 
all  the  issues  therein  referred,  while 
any    defendants,    against    whom    the 
plaintiff' seeks  a  judgment  over  for  a 
deficiency  have  not  been  served  with 
a  summons,  or  have  been  served  with 
a  notice  that  no  personal  claim  is  made 
against  them,  and  have  not  appeared. 
(Id.) 

CONSIGNOR  AND  CONSIGNEE. 

1.  The  law  implies  an  agreement  on  the 
part  of    consignees  of    property    in- 
trusted to  them   for  sale,  to  obtain  the 
best  price,  by  means  of  faithful  and 
diligent  efforts  to  ascertain  and  pro- 
cure at  least  the  highest  market  value 
of  the  property  consigned.      (Linsly 
agt.  Carpenter,  4  Robt.,  200.) 

2.  Where  merchandise  was  delivered  to 
the  defendant,  under  an  express  agree- 
ment on  his  part  to  sell  trie  same  for 
the  highest  market  price,  and  to  make 
extraordinary  efforts  to  sell  the  same 
for  the  highest  price,  for  which  efforts 
he  was  to  receive  an  extra  commission ; 
Held,  that  the  agreement  required  the 


exercise  of  every  reasonable  and  dili- 
gent effort  by  the  defendant,  to  obtain 
the  highest  market  price  for  the  pro- 
perty. (Id.) 

3.  The  performance  of  a  contract  for  the 
transportation   and   delivery  of   mer- 
chandise, by  their  carrier,  at  the  end 
of  the  route  or  vovage.  is  governed  by 
different  rules,  according  to  the  char- 
acter of  the  transportation.    Coming 
from  a  foreign   country,  it  is  sufficient 
that  it  be  landed,  when,  where,   and 
how  the  ciistom  of  the  port,  at  which  it 
arrives  prescribes,  when  such  custom 
has  been  so  long  acquiesced  in  as  to  be 
presumed  to  form    part  of    the  con- 
tract ;  if  in  the  United  States,  generally 
by  landing  it  at  the  usual  landing  place 
and  giving  notice  to  the   consignee ; 
although  that  does  not  seem  to  be  the 
universal  rule.    Per  ROBERTSON,  Ch. 
J.  (Atlantic  Navigation  Co.,  agt. John- 
son, 4  Hobt.,474.) 

4.  The  rule  in  regard  to  domestic  carri- 
ers is  that  goods  transported  by  them 
must  be   delivered  to  the  consignee, 
and  until  so  delivered,  remain  at  the 
risk  of  the  carrier  as  such  ;  except  that 
he  may  notify  the  consignees  of  their 
arrival,  and  in  case  of  refusal  to  take 
them,   store   them    for    their  benefit. 
(Id.) 

5.  In  an  action  by  the  owner  against  the 
warehouse-man  to  recover  the  value 
of  goods  lost,  the  burden  of  proof,  as 
to  due  diligence,  is  upon  the  defendant. 
The  mere  non-production  of  the  sub- 
juect  of  bailment  is  jprima  facie  evi- 
dence of  a  deficiency  in  the  care  of  it. 
(Schwerin  agt.  Mctfie,  5  liobt.,  404.) 

6.  In  an  action   against  a  warehouse- 
man for  the  conversion  of  goods,  in- 
terest on  the  value  of  the  goods  (if  al- 
lowed by  the  jury),  is  recoverable,  by 
way  of  damatres ;  it  being  au  action 
for  breach  of  duty.     (Id.) 

CONSTITUTIONAL  LAW. 

1.  The  provision  in  the  act  to  provide  for 
a  convention  to  revise  and  amend  the 
constitution  of  this  state,  passed  March 
29,  1867,  which  require."  of  an  elector, 
when  challenged,  trie  following  oath : 
"I  (A.  B.)  do  solemnly  swear  (or  af- 
firm) that  I  have  never  voluntarily 
borne  arms  against  the  United  State's 
since  I  have  been  a  citizen  thereof; 
that  I  have  voluntarily  given  no  aid, 
countenance,  counsel  or  encouragement 
to  persons  engaged  in  armed  hostility 
thereto ;  that  I  have  neither  sought,  nor 
accepted,  nor  attempted  to  exercise  the 
functions  of  any  office  whatever,  under 
any  authority  or  pretended  authority, 
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in  hostility  to  the  United  States;  that  I 
have  not  yielded  a  voluntary  support 
to  any  prel  ended  government,  author- 
ity, power  or  constitution,  within  the 
Lfnited  States,  hostile  or  inimical  there- 
to; and  did  not  willfully  desert  from 
the  military  or  naval  service  of  the 
United  States,  or  leave  this  state  to  a- 
void  a  druft,  during  the  late  rebellion; 
"  is  unconstitiitwnal  and  void.  (Green 
agt.  Shumicay,  ante,  5.) 

CONTRACTS. 

1.  Although  laws  have  no  force  by  their 
inherent  vigor,  beyond  the  territorial 
limits  of  the   state  in  which  they  are 
made,  yet  a  contract  which   is   valid 
where  it  is  made,   is  to  be  held  valid 
everywhere.     Winter  agt.  Baker,  50 
Barb.,  432.* 

2.  Although  in  this  state,  liabilities  im- 
'  posed  on  stockholders  by  the  act  of  in- 
corporation, or  by  a  general  statute, 
have  been  regarded  by  our  courts  in 
the   nature  of   contracts,  it  does  not 
follow   that  all  liabilities  created  by 
the  legislature  of  another  state  would 
be  entorced  here.    (Id.) 

3.  The  question  is  not  whether  they  are 
technically  regarded  as  contracts,  but, 
even  admitting  that  the  nature  of  the 
liability,  in  certain  cases,  is  equivalent 
to  that  of  a  contract,  it  is  such  a  liabil- 
ity as  the  courts  of  this  state  will   in- 
variably   enforce!     Per  CLARKE,  J- 
(Id.)     • 

4.  A  written  contract  can  be  reformed 
only   when    the    mistake    is    mutual. 
Both  parties  must  understand  it  alike. 
(Lanier  agt.  Wyman,  5  Sobt.,  147.) 

5.  In  an  action  against  surities,  to  re- 
cover rent,  the  defendants  alleged  in 
their  answer,  and  proved  that  they  un- 
derstood they  were  to   be  sureties  as 
for  a,  rent  of  $900,  and  that  the  guar- 
anty was  executed   by  them  under  a 
mistake   of    facts ;    b'ut   it    was    not 
averred  in  the  answer,  or  proved,  that 
the  plaintiff  had  the  same  understand- 
ing of  the  agreement ;  Held  that  neither 
the   matter  set  up  in  the  answer,  nor 
the  proof,  was  sufficient  to  authorize  a 
reformation  of  the  contract,  so  as  to 
conform  it  to  the  understanding  of  the 
defendants.     (Id.) 

6.  In  contracts  for  the  sale  of  goods, 
which  are  capable  of  a  partial  physical 
performance,  a  delivery  and  accept- 
ance of  part  renders  the  contract 
binding  on  both  parties.  Such  a  deliv- 
ery and  acceptance  brings  the  case  di- 
rectly within  one  of  the  exceptions  of 
the  statute  of  frauds,  iu  relation  to 


such  contracts,  and  it  is  not  affected  by 
such  statutes.  (Bradly  agt.  Wheeler, 
4Jiobt,,  18.) 

7.  Where  property  agreed  to  be  sold  is 
destroyed  Jby   ffre,  before  the  comple- 
tion of  a  change  of  possession  of  the 
whole,    the   loss -must  fall  upon   the 
party  who  had  the  title  to  it,  as  owner, 
at  the  time  of  its  destruction.     (Id.) 

8.  If  nothing  remains  to  be  done,  by  the 
vendors,   either  to  ascertain  the  iden- 
tity of  the  property,  its    quantity   or 
quality,  or  to  put  it  in  a  condition  to 
be  delivered  according  to  the  terms  of 
the  sale,  it  is  a  complete    sale,   and 
both  title  and  risk  are  transferred  to 
the  purchasers.    A  complete   transfer 
of  possession   is  not  necessary.    The 
title  passes  without  it  as  well  aa  with 
it    (Id.) 

9.  A  contract  for  the  sale  of  a  certain 
number  of  Buenos  Ayres   dry   hides 
"  to  arrive  by  vessel,  or  vessels,  wttliin 
sixty  days  from  date,"  is  not  confined 
to    those     arriving     by    the     vend- 
or's vessels,  only,   but   includes   any 
hides    of   the    Wind    described   arriv- 
ing within  the  time  limited,  by  any 
vessels.    (Fraser  agt.  Harbeck,  4'Hodt., 
179.) 

10.  And  the  purchaser,  upon  proving  that 
hides  of  the  description   and   number 
specified  had   arrived  in  vessels  from 
Buenos  Ayres,  within  the  sixty  days, 
and  were'  for  sale  in  open  market  in 
New  York,  is  entitled  to  recover  dam- 
ages for  a  breech  of  the   agreement 
(Id.) 

11.  An   agreement  by  manufacturers  to 
to  commence  the  manufacture  of  a  cer- 
tain  quantity  of  the  article  maunfac- 
tured  by  them,  for  a  purchaser,  after  the 
lapse  of  a  specified  time,  such  article  to 
he  of  a  certain  description,  and  of  such 
sizes  and   weigfits   as  the   purchaser 
shall  by  letter  direct,  and  to  deliver  it 
so  manufactured  to  him.  at  a  place  de- 
signated, is  not  an   agreement  for  the 
sale  of  goo_ds  within   the  statute  of 
frauds,  but  is  a  contract  for  work  and 
labor  to  be  performed  at  a  future  day, 
and  therefore  need  not  be  in  writing. 
(Parsons  agt.  Loucks,  4  Robt.,  216. 

12.  Under  the  3d  section  of  the  statute 
of  frauds,   (2  R.  S.,   150, |  a  note  or 
memorandum  of    the    sale   of  goods 
of  the  value  of  fiftv  dollars  or  more, 
signed    by    the    seller    only,    is    not 
binding  upon  him.  where  not  signed 
by  the  buyers,   and  no  part  of   the 
property  is  accepted  or  received,  and 
no  part  of  the  purchase  money  is  paid. 
(Decision  in  Justice  agt.  Limy,  '2  Itobt. 
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B.,    333,     applied    and     sanctioned.) 
(Marcus  agt.  Barnard,  4  Bobt.,  219.) 

13.  The  intention  of   the  statute  was. 
that  if  the  contract  was  in  writing,  loth 
parties  should  suhsciihe  it;  if  no  con- 
tract in  writing,  that  one  party  should 
deliver,  and  the  other  not  only  accept, 
but  receive,  a  part  of  the  property  sold  ; 
or  that  the  buyer  shoula  pay,  and  the 
eeller  receive,  some  part  of  the   pur- 
chase money,   to   make   the   contract 
effectual  btween  the  parties.     (Id.) 

14.  Two  cotemporary  written  undertak- 
ings, signed  by   the    parties,    by   one 
of  which   the   plaintiffs   promised    the 
defendant  to  "give  up  ''  a  certain  claim 
held  by  the  former  against  a  third  per- 
.son,  upon  the  delivery  by  the  latter, 
of   a  certain  amount  of   a    specified 
kind  of  goods  "  as  per  agreement"  and 
by  the  other  the  defendant  promised  to 
deliver   to  the    plaintiffs,    such   goods 
''  to  settle  "  such  claim,  are  to  be  con- 
strued together,  as  constituting  a  pur- 
chase by  the  defendant  of  such  claim, 
and  the  undertaking  signed  by  him  ip 
not  to  be  construed  alone  as  a  promise 
to  pay  the  debt  of  another  within  the 
statute  of  frauds,  and  therefore  void 
as    not    expressing    a    consideration. 
(Meriden    Britannia    Company,    agt. 
Zingsen,  *  Bobt.,  312.) 

15.  The  agreement  by  the  plaintiffs  to 
sell  such  claim,  was  a  sufficient  con- 
sideration for  the  defendant's  promise 
to  deliver  such  goods,  and  the  delivery 
by   the   latter  of    part  of   the   price 
would  have  made  the  sale  good  within 
the    statute   of   frauds,   without   any 
agreement  in  writing.     (Id.) 

16.  Evidence  that  after  statements  made, 
and  information  communicated  by   a 
promisee  in  a  contract,  and  the  compen- 
sation demanded  by  him  therefor  fixed, 
the     promissors    undertook    to     give 
such   compensation,  does  not  sustain 
a  finding  by  a  referee  that  such  prom- 
ise was   made   conditionally  upon   the 
truth  of  such   statements   and  inform- 
ation, where  the  only  condition  affixed 
was    that    they    were    "of     value.': 
(Strong  agt.  Place,  4  Bobt.,  385.) 

17.  The  burden   of   proof   lies    npon  a 
party  who  claimes  that  he  was  induced 
to  make  a  contract  on  the  faith  of  eel- 
tain  representations,  to  establish  that 
they  were  made.     (Id.) 

J8,  A  mere  entry  in  a  book,  by  the  clerk 
of  the  brokers  of  a  vendor,  by  whom 
a  sale  of  chooses  in  action  has  been 
made,  of  such  sale,  although  assented 
to  verbally  by  the  buyers  as  correct, 
is  not  a  sufficient  reduction  of  the  con- 
tract to  writing,  or  written  memoran- 


dum, or  note  thereof  signed  by  (he 
parties,  within  the  statute  of  frauds. 
(Johnson  agt.  Mulry,  4  Bubt.,  401.) 

19.  The  necessity  of  having  a  contract 
for  the  sale  of  shares  of  stock  reduced 
to  writing,  within  the  statute  of  frauds, 
is   not  dispensed  with   by  the  statute 
which  provides   that  no  such  contract 
shall  be  void  or  voidable  by  reason  of 
a  want  of  consideration,  or  the   non- 
payment of   a    consideration,   or  the 
non-possession   or  ownership    by  the 
vendor,  ut   the   time   of  making  such 
contract  of  the   certificate  or  other  ev- 
idence of  such   shares.     (Of.  Y.   Sess. 
Lawn,  1858,  ch.  134.)     (Id.) 

20.  The  time  of  performance  of  the  work 
stated  in  a  building  contract  in  writing, 

•  under  seal,  may  be  extended  or  waived 
by  parol.  And  such  extension  or  wai- 
ver need  not  be  established  by  positive 
testimony  ;  it  may  lie  inferred  from  cir- 
cumstances, (jtfeekan  agt.  WdliMm», 
ante,  73.) 

21.  Where  a'  letter  and  an  indorsement 
upon  its  back   evidence  a  perfect  con- 
tract, its  terms  cannot  be  varied  or  con- 
tradicted by  parol  proof.    (MalLory  agt. 
Tioga  Bailroad  Co.,  ante,  iiOrf.) 

22.  Until  breach,  a  contract  under  seal 
cannot  be  discharged  or  even  modified 
by  parol.     (Kuhn  agt.   Stevens,  antt. 
875.) 

23.  In  the  case  of  a  contract  for  the  deliv- 
ery of  a  quantity  of  cord  wood,  in  which 
the  party  engaging  to  deliver  reserved 
until  February  1st,  18C7,  for  perform- 
ance ;  until   such   date  the  contract  is 
still  unexecuted  and  upon  it  no  right 
of  actioa  arises  for  non-  delivery  until 
the  time  stipulated  for  arrives.    A  sub- 
sequent parol   agreement  made  in  No- 
vember, 1866,  and  before  there  has  been 
a  failure  to  perform  under  the  first  con- 
tract,  though  fully  executed,    cannot 
discharge  the  first   agreement.      Evi- 
dence of  such  subsequent  parol  agree- 
ment is  inadmissible   under  the  case 
stated,  to  discharge  the  linst  agreement. 
(Id.) 

24.  Upon  a  contract    bearing  d-ate  May 
28th,  1857,  which  in  terms,  required  the 
plaintiff's  assignors  to  build  and  place 
on  board  a  steamboat  to  be  furnished 
by  the  defendants,  two  steam  engines 
of  the  description  specified,  for  the  price 
of  $8,000,    and  to  have  the  same  com 
pleted  ready  for  steam  on  or  before  15th 
October  next,  under  a  forfeiture  of  one 
hundred  dollars  per  day  for  each  and 
every  day  after  the  above  date,  until 
the  same" is  completed  as  above,  "the 
referee  found  that  the  work  RO  airrced 
to  be  done,  was  not  completed  until  a- 
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boat  the  middle  of  February,  120  days 
after  the  day  mentioned  for  its  comple- 
tion, yet  he  did  not  allow  the  $100  per 
day.  Iii  this  there  was  no  error,  for 

25.  1st.  The   contract  declares  this  provi" 
sion  to  be  a  "forfeiture."    It  must  then 
be  eo  construed  and    the   parties    be 
deemed  to  have  so  intended,  unless  the 
agreement  plainly  indicates  the  contra- 
ry.   (Per  WOODRUFF,    J.)    (Colwell 
agt.  Foulks,  ante,  30(5.) 

26.  2d.  The  agreement  in  this  case  does 
not  clearly  indicate  the  contrary;   the 
forfeit  or  penult v.  as  such,  was  appro- 
priate to  conipef  the  plaintiff's  assign- 
ors to  supply  or  remedy  the   slightest 
deficiency,  but  by  no  means  indicated 
that  a  slight  defect  easily  and  at  small 
expense  supplied,  was  to  be  compensa- 
ted, and  more  than  compensated  at  $100 
per  day.    (Per  WOODRUFF,  J.)    (Id.) 

27.  7th.  It  is  not  competent  to  explain' 
vary  or  alter  the  effect  of   a  written 
agreement  by  parol  evidence.     Nor  is 
it  competent  with  such  a. view  to  -in- 
quire   into    prior  or  contemporaneous 
negotiations  of  the  parties.     (Id.) 

28.  There  are  two  descriptions  of  lawful 
money  in  circulation  in  the     United 
States,  both  sanctioned  by  the  law  and 
both  a    legal    tender.     (Branson   agt. 
Rodes,  ante,  365.) 

29.  Where  contracts    for  payment  pro- 
vide that  it  shall  be  paid  in  coin,  the 
judgment  should  be  for  such  descrip- 
tion of  money  according  to   the  intent 
of  the  parties ;  but  where  no  description 
of  money  is  named  in  the  contract,  judg- 
ment should  be  entered  generally  with- 
out specification.     (Reverting  the  judg- 
ment of  the  N.  Y.  Court  of  Appeals  ^n 
this  case— 34  N.  T.  R.  649.)     (Id.) 

30.  The  decision  of  the  court  in  this  case 
is  published  ante  page  365;  since  then 
we  have  received,  through  the  polite- 
ness of  Mr.    Townsend,    counsel   for 
plaintiff  in  error,  official   copies  of  the 
opinions  of  the   court   delivered  in  the 
case,  which  we  publish  , below.     (Id. 
444.) 

COPYRIGHT. 

1.  In  consonance  with  the  principles  laid 
down  by  Lord  LYNDHURST  (D  Al- 
maine  agi  Snotejt,  1  Younge  &  Collyer's 
Exch.  R.  288;,  the  plaintiff  is  as  much 
entitled  to  protection  in  respect  of  a 
substantial  a  ad  material  original  part 
of  hi*  "railroad  scene,"  as  he  is  in  re- 
spect of  the  -whole.  All  that  is  sub- 
stantial and  material  in  plaintiff 's  rail- 
road scene  has  been  appropriated  by 
Boucicault;  and  the  railroad  scene  in 


Boncicanlt's  play,  is  undoubtedly,  when 
acted  on  a  public  stage,  an  infringe- 
ment of  the  copyright  of  the  plaintitt 
in  his  play.  (Daly  agt.  Palmer,  ante, 
206.) 

2.  The  author  of  an  unpublished  manu- 
script has  at  common  law  au  exclusive 
right  of  property   therein,  the  violation 
pi  which  muv  be  justly  protected  by  in- 
junction.    (Palmer  agt.  Dewilt,   ante, 
«•*"•• )  .. 

3.  But  this  exclusive  right  pertains  only 
to  the  unpublished   manuscript,  witH- 
out  copyright  protection.    After  unre- 
stricted publication  to  the  world,  nei- 
ther the  author  nor  his  assignee,  wheth- 
er a  foreign  or  domestic  writer,  can 
assert  an  exclusive   right  to  property 
in  the  future  use  and  publication  of  the 
composition.     (Id.) 

1.  Unrestricted  representation  upon  the 
stage  is  a  publication ;  and  if  specta- 
tors carry  away  in  their  memory  the 
whole  or  any  part  of  the  play,  they  can- 
not be  restrained  by  injunction  from 
printing  it.  (Id.) 

5.  The  production  of  an  arrangement 
of  words,  whether  by  writing,  speech 
or  printing,  in  any  language,  oo  as  to 
convey  some  special  ideas  or  thoughts, 
called  a  "literary  composition,  "  gives 
to  the  producer  of  it  an  exclusive  right 
to  its  enjoyment  and  use.  until  parted 
with  to  others  or  abandoned  to  the 
public.  (Keene  agt.  Clarke,  5  Robt.  38.) 

CORPORATION. 

1.  A  corporation   (railroad)   can  act  only 
bv  and  through  its  officers   and  agents, 
ifeuce  the   acts  of  such  officers  and  a 
gents,  performed  within  the  scope  of 
their  general  official   duties,  are  bind- 
ing upon  the  corporation.     (East  New 
York  and  Jamaica   Railroad  Co.  agt. 
Light/tall,  ante,  481.) 

2.  Receiving  payment  of  subscriptions  to 
its  capital  stock,  is  no  more  out  of  the 
line  of  the  president's  duty,  than  receiv- 
ing payment  for  any  other  debt.     (Id.) 

3.  Therefore,  where  the  president  of  the 
corporation  receives   payment  of   the 
subscriptions,  to  its  capital  stock  in  any- 
thing other  than  money,  his  act  is  bind 
ing  upon  the  corporation,   unless   the 
corporation   itself  is    incapable  of   re- 
ceiving payment  in  that  way  ;  and  this 
is  so,   notwithstanding    the   authority 
given  to  the  president  may  have  been 
limited  in  terms,  to  collections  in  mon- 
ey only.     (Id.) 

4.  'Every  corporation    has,    besides  the 
powers  expressly  conferred  by  its  char- 
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ter,  certain  common  law  powers,  which 
may  be  exercised  in  furtherance  of  the 
purposes  of  the  corporation.  (Id.) 

5.  The  plaintiff  in  this  case  having  no 
limitation  in  its  charter  to  the  ordiua- 
ry  implied  powers  of  all  corporations, 
nor  any  provision  which,  either  in  ex- 
press terms  or  by  necessary  implica- 
tion, defines  the  thing  which  the  plain- 
tiff shall  receive  in  payment  for  debts 
due  to  the  corporation,  the  receipt  by 
their  president  of  coal  stock  of  another 
corporation,  in  payment  for  the  defen- 
dant's subscription  to  the  capital  stock 
of  the  plaintiff,  was  the  receipt  thereof 
by  the  plaintiff,  and  cannot  now  be  re- 
jected for  warnt  of  authority.  (Id.) 

COSTS. 

1.  The  only  actions  to  which  the  statute 
giving  double  costs,  (2  R.  S.  617  §  24, 
subd.  1,)  applies,  are  those  brought  for 
some  act  done  by  i»n  officer,  by  virtue 
of  his  office,  or  for  the  omission  by 
him  to  do  some  act  which   it  was  his 
official  duty  to  perform.     (Stewart  agt. 
Schultz,  50  Barb.,  192.) 

2.  A  case  in  which  the  plaintiff  does  not 
seek  to  recover  damages,  nor  ask  for 
relief  either  by  reason  of  acts  done  or 
omitted,  but  seeks  to  prevent  certain 
official  action  contemplated  by  the  de- 
fendants, is    not  within  the    statute. 
(Id.) 

3.  The  statute,  when  adopted,  applied 
exclusively  to  actions  and  proceedings 
in  courts  of  law,  and  not  to  suits  in 
chancery  ;  and  is  not  now  applicable 
to  actions  of  purely  equitable  cogniz- 
ance.    (Id.) 

4.  The  statute  giving  double  costs    to 
public  officers  when  sued  for  an  act 
done  by  such   officers,  or  for  an  omis- 
sion to  do  any  act  which  it  was  their 
official  duty  to   perform,  was  not  in- 
tended   to    apply  to  suits  in  equity. 
(Denis  agt.  Cooper,  50  Barb.,  376.) 

5.  A  suit  in  equity  to  restrain    public 
officers  from  doing  certain  acts  is  not 
within  the  statute ;  and  if  the  com- 
plaint is  dismissed  with  costs,  the  de- 
fendants are  not  entitled    to    double 
costs.     (Id.) 

6.  Where  a  plaintiff  recovers  a  verdict 
against  the  board  of  supervisors  of  the 
county,  for  damages    caused    by  the 
destruction  of  his  property  by  a  riot 
or  mob,  he  may  have  his  costs  adjusted, 
on  entering  judgment,  without  having 
presented  his  claim  for  payment  to  the 
chief  fiscal  officer  of  the  county  before 
the     commencement    of    the    action 
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(McClure  agt.  Board  of  Supervisors. 
&c.,  50  Barb.,  594.) 

7.  A  sum  of  $200  yearly  foreleven  year, 
held  not  an  unreasonable   addition  to 
the  compensation  of  the  defendant,  for 
services  as  attorney  and   counsel   for 
the  plaintiffs,  for  his  almost  daily  ser- 
vices during  the  greater  portion  of  each 
of   those   years,   in  taking  charge  of 
lands  bought  by  them  under  the  fore- 
closure of  mortgages  held   by  them, 
and  in  frequent  interviews  and  con- 
sultations with  their  officers  and   in 
travelling    upv>n    business    connected 
with   such   agency,       (Farmers'  Loan 
and  Trust  Company  agt.  Mann,  4  Rvbt., 
356. 

8.  In  an  action  of  an  equitable  nature, 
whece  the  entire  question  of  costs  will 
be  in  the  discretion  of  the   court,  and 
may  be  adjudged  upon  the  final  hear- 
ing, no  directions  as  to  costs  ought  to 
be    made    by    the  general    term,   on 
awarding  a  new  trial,  because  of  the 
insufficiency  of  the  evidence,    (Fen- 
nel agt.  Wilson,  4  Robt.,  610.) 

9.  There  is  no  provision  of  law  for  over 
five  term  fees,  in  any  action.     Conse- 
quently, an  extra  term  fee,  after  the 
cause  has  been  on  the  calendar  for  five 
terms,  and  after  it  has  been  once  tried, 
although  set  down  by  the  judge  for 
another  trial,  at  the  next  term,  cannot 
be  allowed  for  such  term.    Hamilton 
agt.  Butler,  4  Robt.,  654.) 

10.  Where  a  cause  has  been  three  times 
tried,   copies  of   notes  taken   by  the 
stenographer  on    the    first  two  trials 
cannot  be  allowed.    Though  very  use- 
ful, they  are  not  necessary  disburse- 
ments under  §  311  of  the  Code.    (Id.) 

11.  The  provision  of   the   Code,  (§  307, 
subd.  3,)  allowing  $25  for  all  proceed- 
ings before  anew  trial,  only  applies  to 
cases   where  a  new    trial   has    been 
granted;    not  to  those  where  a  trial 
has  never  been  completed,  as   where 
the  jury  disagree,  or  are   discharged 
without  rendering  a  verdict.     (Id.) 

12.  The   item  of  $30  for  trial  fee,  on  an 
issue  of  fact,  is  properly  allowed  for 
every  time  the  cause  is  tried,  whether 
the  jury  agree  or  not.     (Id.) 

13.  Where,  in  an  action  brought  by  a 
receiver  appointed  in  supplementary 
proceedings,  to  set  aside  a  conveyance 
of  real  estate  made  by  the  judgment 
debtor,  to  a  third  person,  the  defendant 
succeeds  on   the   trial,   the  judgment 
creditors  of  the  debtor,  who  are  not 
parties  to  the  action,  and  took  no  part 
in  its  prosecution,  are  not  liable  for  the 
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cott*  of  such  action.  (Cutter  agt  Reilly, 
5  Bobt.,  637.)  . 

14.  The  law  making  parties  in  interest 
liable  for  costs  was  not  intended  to  ap- 
ply to  actions  brought  in  the  name  of 
sheriffs,  receivers,  clerks  or  other  offi- 
cers of  the  court ;  although  third  par- 
ties might  be  interested  in  the  recov- 
ery ;  unless  the  action  was  brought  on 
the  sole  suggestion   and  urgency  of 
such  parties",  and  was  virtually  con- 
ducted   by   them ;    especially    if   the 
action  be"  brought  by   direction  of  a 
court.     (Id.) 

15.  As  the  law  now  stands,  a  plaintiff 
liot  suing  &i  ctutre  droit,  cannot  be  per- 
mitted to  discontinue  without  costs ; 
whether  the  action   be  one  at  law,  or 
in  equity.      (Pennell   agt.   Wilson,    5 
Robt.,  661.) 

16.  The  provisions  of  the  Revised  Stat- 
utes, restraining  a  court  of  equity  from 
permitting  a  bill  to  be  dismissed  with- 
out costs,  are  not  repealed  by  section 
306  of  the  Code,  declaring  that,  at  all 
stages  of  the  action,  costs  may  be  al- 
lowed, or  not,  in  the  discretion  of  the 
court.      The   Code   has  not  changed 
the  former  rules  bearing  on  this  sub- 
ject.   (Id.) 

17.  Where  a  new  trial  is  ordered,  on  ap- 
peal, the  clerk  cannot  tax  costs  of  the 
appeal,  unless  the  order  of  the   court 
contains    a    direction    authorizing    it. 
(Pennell  agt.  Wilson,  5  Bobt.,  674J 

18.  Under  an  order  allowing  costs  of  op- 
posing a  motion,  $10  is  taxable.     (Id.) 

19.  An  appeal  from  an  order  allowing 
the  plaintiff   to    discontinue   without 
costs,  may  be  regarded  as  a  motion,  for 
the  purpose  of  determining  the  costs, 
which  are  $10,  and  the  cost  of  print- 
ing.    (Id.) 

•20.  On  the  taxation  of  costs  in  the  ab- 
sence of  positive  evidence  that  a  par 
ticular  witness  was  not  necessary, 
proof  that  at  every  trial  he  was  actu- 
ally sworu  and  examined,  and  the  oath 
of  the  party  that  he  was  necessary, 
.are  sufficient  prima  ff-cie  to  establish 
that  he  was  so.  (  Wlieeler  agt.  Much- 
man,  5  Robt.,  702J 

"21.  If  a  witness  attends,  either  by  virtue 
of  a  subpoena,  or  upon  a  special  re- 
quest, a  liabiliiy  to  pay  his  legal  fees 
.attaches,  which,  if  he  was  necessary, 
will  entitle  the  party  for  whom  he  at- 
tended to  have  their  amount  taxed  in 
his  bill.  (Id.) 

52.  A  statement  in  an  affidavit,  that  a 
witness,  "  in  the  pursuance  of  a  sub- 
pojna  for  that  purpose  attended  this 


court  as  a  witness  for  the  plaintiff,"  in 
certain  mouths  designated  thereiu,  and 
"  that  the  distance  from  his  residence 
to  "  the  place  of  trial  by  the  usual 
route  which  he  traveled  for  the  pur- 
pose of  attending  this  court  as  a  wit- 
ness as  aforesaid  "  was  a  certain  mini-  • 
ber  of  miles ;  is  to  be  construed  as 
meaning  that  the  witness  attended  in 
each  of  the  months  specified,  in  pur- 
suance of  a  separate  subpoena  for  that 
occasion.  ( Id. ) 

23.  In  an  action  for  unliquidated  dam- 
ages for  a  tort,  it  is  not  error  for  the 
judge  to  instruct  the  jury  as  to  the 
amount  necessary  to   be  recovered  in 
order  to  entitle  the  plaintiff  to  costs. 
(  Waffle  agt.  DUlenbeck,  \  Abb.  N.  S., 
457.) 

24.  The  settled  rule  of  the  courts,  to  al- 
low to  trustees  only  the  same  commis- 
sions as  the  statate  allows  to  executors 
and  guardians  for  similar  services,  is 
not  applicable  to  receivers  appointed 
by  the  court  in  actions  pending  there- 
in.    So  held,  of  a  receiver  appointed 
to  receive  and  apply  rente  pending  a 
controversy  arising  on  the  probate  of 
a  will.     (Gardiner  agt.  Tyler,  4  Abb. 
N-.  S.,  463J 

25.  The  receiver  being  an  officer  of  the 
court,  the  court  appointing  him  has 
authority  to  determine  the  rate  of  his 
compensation,  which  may  be  fixed  in 
reference  to  the  circumstances  of  the 
case.    (Id.) 

26.  Where  the  notice  of  appeal  from  a  jus- 
tice's judgment  stated,  as  the  only  spe- 
cification contained  in  it,  that  the  '•  judg- 
ment is  excessive,  and  should  not  nave 
exceeded  $10  in  any  event,"  held,  insuf- 
ficient to  entitle  the  appellant  to  costs 
on  reduction  of  the  justice's  judgment 
in  the  county  court.     (Holckkiss  agt. 
Banks,  ante,  <5l.) 

27.  Loan    commissioners,    of  the    United 
States  deposit  fund,  are  restricted  to  the 
fees  and  disbursements  prescribed  by  the 
act  itself.    (Commissioners,  &c.  of  Ulster 
Co.  agt.  Van  Demark,  ante,  145.) 

28.  They  cannot  be  allowed  costs  to  be 
taxed,   nnder  the  Revised  Statutes  for 
the  services  of  an  attorney  in  conduct- 
ing the  foreclosure  and  sale  of  a  mort- 
gage given  to  them  as  such  commission- 
ers.    (Id.) 

COUNTER-CLAIM. 

1.  Where  a  counter  claim  set  np  a  de- 
mand against  the  plaintiff  which,  if 
true,  would  have  entitled  the  defen- 
dant to  a  judgment,  and  the  plaintiff 
put  in  a  supplemental  reply  setting  up 
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payment  of  such  demand  since  the 
service  of  the  answer  and  the  first  re- 
ply ;  Held,  that  this  occurrence  having 
arisen  since  the  previous  reply,  and 
constituting  a  complete  answer  to  the 
counter-claim,  it  was  properly  the  sub- 
ject of  a  supplemental  reply.  (Orms- 
lee  agt.  Brown,  50  Barb.,  436. 

2.  Where  a  defendant  has  set.up  in  his 
answer  counter  claims  against  the 
plaintiff,  and  on  the  trial  the  complaint 
is  dismissed,  on  his  motion,  the  plain- 
tiff having  excepted  to  such  dismissal, 
has  a  right  to  insist  that  such  counter- 
claims shall  be  passed  upon  by  the 
jury  in  the  action,  and  that  the  defen- 
dant, after  having  made  the  issue, 
shall  not  be  allowed  to  withdraw  it, 
eo  as  to  reserve  the  right  of  bringing 
a  new  action  for  the  same  cause.  (  Mil- 
ler agt.  Freebom,  4  Robt.,  608.) 

COURT    OF    OYER   AND    TER- 
MINER. 

1.  A  power  to  adjourn,  imports  a  power 
to  put  off  the  holding  of  the  court  to 
another  time  or  place.    The  only  re- 
striction on  the  power  is  that  the  place 
be  one  designated  by  statute.    (People 
agt.  Northrup,  50  Barb.,  147. 

2.  Taking  into  view  the  whole  of  sec- 
tion 24  of  the  Code,  it  is  apparent  that 
the  legislature  intended  to  leave  the 
law,  regulating  the  places  of  holding 
courts,  as  it  stood  at  the  time  of  the 
time  of  the  passage  of  the  Code.  (Id.) 

COVENANT. 

1.  The  acceptance,  by  the  grantee,  of  a 
conveyance  containing  a  covenant  by 
him,  his  heirs  and  assigns,  as  to  the 
manner  of  building  upon,  or  using,  the 
premises  conveyed,  is  equivalent  to  an 
express  agreement  on  his  part,  to  per- 
form the  covenant  ;  and  the  obligation 
affects  the  title  of  his  grantees.  (At- 
lantic Dock  Co.,  agt.  Leavitt,  50  Barb., 


2.  Under  an  absolute  covenant  under 
seal,  by  the  owner  of  a  vessel,  to  pay 
the  master  thereof,  as  a  compensation 
for  taking  charge  of  such  vessel  aa 
such  master,  on  a  voyage  from  New 
York  to  Australia  and  back,  a  certain 
sum  "  per  month  for  each  and  every 
mouth,"  without  any  condition  that 
such  payment  suould  depend  upon  the 
completion  of  the  voyage,  or  the  ves- 
sel's ability  to  perform  it;  Held,  that 
the  failure  of  the  owner  to  have  the 
vessel  properly  fitted  for  the  voyage, 
by  which  such  voyage  was  defeated, 
or  any  subsequent  occurrence  beyond 


the  master's  control,  which  broke  it 
up,  would  excuse  him  from  performing 
it,  and  not  impair  his  right  to  compen- 
eotion  during  his  actual  service  as 
master  of  such  vessel.  (Jenkins  agt. 
Wheeler,  4  Bobt.,  575.) 

3.  If,  in  such  a  case,  there  is  no  qualifi- 
cation iu  the  covenant  of  the  owner's 
liability,  so  as  to  make  it  depend  upon, 
the  earning  of  freight  by  the  vessel, 
the  failure  to  earn  it  will  not  deprive 
the  master  of  compensation.     (Id.) 

4.  A  bond,  executed  in  consideration  of 
$350,  requiring  the  obligor  to  use  and 
appropriate  that  sum  for  the  benefit  of 
me  wife  of  the  obligee   (the  husband 
and  wife  having  entered  into  articles  of 
separation  from  bed  and  board),  and  in 
consideration  of  the   premises  the  obli- 
gor agreed  to    keep  and  maintain  and 
forever  support  the  said  wife ;  said  bond 
being    conditioned,    that    the  obligor 
should  from  time  to  time,  use  and  ap- 
ply the  money  for  the  benefit,  and  sup- 
port and  maintenance  of  said  wife,   as 
the  same  should  be  necessary ;    and 
should  keep  and  save  said  obligee  for- 
ever harmless  on  account  of  the  support 
and  maintenance  of  said  wife,  and  save 
and  prevent  said  obligee  from  any  lia- 
bility for  the  support  and  maintenance 
of  said  wife,  without  fraud,  &c. :  Held, 
that  the  obligee  could  maintain  an  ac- 
tion for  a  breach  of  that  condition  of 
the  bond  which  required  the  obligor, 
from  time  to  time,   to   use  and  apply 
the  $350,  "  for  the  benefit  and  support 
and  maintenance  of  said  wife,  as  the 
same  should    be  necessary,"  although 
the  latter  condition  which  provided  for 
keeping  and  saving  the  obligee   harm- 
less on  account  of  such  support  and 
maintenance,  &c.,  had  not  been  bro- 
ken.    (Sckeive  agt.  Kaiser,  ante,  193.) 

CRIMINAL  LAW. 

1.  On  the  trial  of  an  indictment  against 
a  husband  for  administering  poison  to 
his  wife,  with  intent  to  kill  her,  the 
wife  may  be  admitted  as  a  witness  for 
the  "prosecution.     And  being  a  compe- 
tent witness,  there  is  no  rule  by  which 
any  part  of  her  testimony  suould  be 
excluded.     (People  agt.  Northrup,  50 
Barb.,  147.) 

2.  The  fact  that  upon  a  former  trial  for 
murder  the  jury  disagreed,  is  not,  of 
itself,  a  controlling  reason  for  admit- 
ting the  prisoner  to  bail   pending  a 
second  trial.      (Cole's    Case,  4  Abb., 
280.) 

3.  Where,  on  a  first  trial  for  murder,  the 
jury  disagreed,  but  there  was  no  neg- 
lect or  delay  on  the  part  of  the  prose- 
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cntion,  in  moving  a  second  trial,  and 
DO  satisfactory  evidence  that  the  pris- 
oner was  unable  to  bear  the  confine- 
ment, and  the  proofs  against  him  upon 
the  principal  charge  were  of  a  grave 
character ;  Held,  that  an  application 
to  discharge  him  ou  bail  until  the 
second  trial  should  be  denied.  (Id.) 

DAMAGES. 

1.  The  parties  to  an  agreement  agreed 
to  do  certain  acts,  and  in  case  of  a  de- 
fault by  either  they  "  fixed  and  agreed 
npon  as  the  liquidated  amount  of  dam- 
ages" to  be   paid   by  the  defaulting 
party,  the  sum  of  $o,000.     Held,  that 
the  parties  having  agreed  to  fix  the 
damages,  in  language   clear  and  ex- 
plicit, the  amount  so  fixed  was  to  be 
treated  by  the  court  as  the  true  dam- 
age, and  not  as  a  penalty.      (Leggett 
agt.   Mutual  Insurance   Company  of 
New  York,  50  Barb.,  616,) 

2.  In  an  action  to  recover  damages  for  a 
personal  injury,  the  damages  are  not 
to  be  estimated  by,  or  proportioned  to, 
the  wealth  of  the  defendant.     Indi- 
rect   proof  of  the  defendant's  wealth 
is  just  as  inadmissible  as  direct  proof 
and  for  the  same  reason.    (Moody  agt. 
Osgood,  50  Barb.,  628.) 

3.  In  an  action  to  recover  the  value  of 
goods  sold  to  a  third  person  upon  the 
false  representations  of  the  defendant 
as  to  such  third  person's  solvency,  the 
damages  must    be   estimated    by  the 
value  of  the  goods  when  sold.    If  the 
price  was  payable   in  francs,  at  a  pe- 
riod when  gold  was  the  only  legal 
tender,  the  value  of  the  franc  in  gold 
at  that  time  is  to  be  the  measure  of 
damages.     (Von  Bruck  agt  Peyser,   4 
Robt.,  514.) 

4.  Where,  by  the  terms  of  an  agreement 
between  the  parties  to  the  action,  no 
other  act  is  required  to  be  performed 
by  one  of  them,  (the  pliiintiff,}  than  the 
payment  of  money,  a  clause  therein, 
binding  either  party  to  pay  to  the  other, 
in  case  of  a  failure  to  perform  any  of 
his  covenants,  a  specified  sum  as  liqui- 
dated damages,  being  only  capable  of 
being  construed  as  ^.penalty,  as  to  that 
one.  cannot  be  construed  differently  as 
to  the  others.    (  Ward  agt.   Jewett,  4 
Robt.,  714.) 

DEBTOR  &  CREDITOR. 

1.  Ordinarily,  a  creditor  of  the  estate  of 
a  deceased  person  cannot  maintain  an 
action  ajrainst  a  fraudulent  vendee 
of  the  latter  to  impeach  the  sale  of 
personal  property,  unless  the  executor 


or  administrator  should  collude  with 
the  fraudulent  vendee,  or,  after  reason- 
able request  refuse  to  take  proceed- 
ings to  impeach  the  title  and  reach  the 
property  in  his  hands.  (Pkelps  agt. 
Pla.it,  50  Barb.,  430.) 

2.  But  this  rale,  generally,  applies  only 
to  personal  property,  over  which  the 
executqr  or  administrator  has  exclu- 
sive control.    (Id.) 

3.  In  respect  to  real  estate,  the  law  hav- 
having    designated   no  person,   espe- 
cially, to  vindicate  the  nghts  of  those 
who  have  been  injured  by  the  fraud,  a 
creditor  can  maintain  an  action  against 
the  grantee  of  his  debtor,  to  set  aside 
and  alleged  fraudulant  deed.     (Id.) 

4.  Whatever  may  be  the  effect  of  a  vol- 
untary conveyance  as  regards  creditors 
of   the  grantor  at  the  time  the  con- 
veyance  was  made,  it  is  not  void  as  to 
subsequent  creditors,  unless  made  with 
an    actual   intent    to    defraud    them. 
Mere  want  of  consideration  is  not  of 
itself  sufficient  evidence  of  such  fraud. 
ulent  intent.     (Loeschiqlc  agt.  Hatfield. 
5  Robt.,  26.) 

5.  The  burden  of  proving  actual  fraud 
in  a  conveyance  by  a  debtor  always 
rests  with  the  assailing  creditor,  (id.  ) 

6.  Although  a  mere    agreement,  by  a 
creditor,  to  accept  a  less  sum  of  money, 
in    satisfaction   of   a  larger    amount 
claimed,  is  not  a  bar  to  the  recovery 
of  the  remainder,  yet.  where  a  debto'r 
agreed  to  deliver,  and  the  creditor  to 
receive  a  certain   quantity  of  goods, 
of  a  certain  value,  ($400,)  as  payment 
of  his  claim,  and  did  receive  tfiem,  it 
was  held  to  be  a  satisfaction  of  the 
claim.      (Gaffney    agt.     C/Mpman,  4 


DEED. 

1.  Where  a  deed  executed  by  the  grantor 
to  his  brother,  was  given  in  contem- 
templation  of  an  arrangement  which 
was  afterwards  voluntarily  abandoned 
by  the  parties,  but  being  left  with  the 
grantors  counsel,  was,  without  ever 
having  been  delivered,  or  any  consid- 
eration paid,  put  on  record  by  him  by 
mistake,  and  the  widow  and  heirs  or 
the  grantee,  after  his  death,  insisted 
that  the  deed  was  valid,  and  claimed 
to  hold  the  premises  under  and  by  vir- 
tue thereof;  Held  that  such  claim  was 
most  inequitable,  and  the  deed  was 
declared  null  and  void,  and  an  entry- 
directed  to  be  made  upon  the  record, 
stating  that  such  deed  was  annulled 
by  the  judgment  of  the  court.  (Hat- 
sell  agt.  Rusidl,  50  Barb  ,  445.) 
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2.  A  comptroller's  deed,  on  a  sale  of  land 
for  tuxes,  if   conclusive  evidence  of 
regularity,  is  only  so  as  to  the  sale  it- 
self and  "not  as  to  the  prior  proceed- 
ings ;  and  still  less  can  it  be  in  respect 
to  those  steps  which  are  subsequent  to 
the  sale,  and  on  which  it  is  claimed 
that  its  validity  depends.  (Bunner  agt 
Eastman,  50  Barb.,  639.) 

3.  Were,  from   the  description  of   the 
premises,  in  a  deed,  it  is  manifest  that 
the  parties  intended  to  limit  and  re- 
strict their  boundary  to  the  line  of  the 
side  of  a  highway  or  street,   no  part 
of  the  highway  or  street  passes.    (An- 
derson, agt.  James.  4  Sobt.,  35.) 

DEFENSE. 

1.  A  judgment  creditor  of  the  mortgagor, 
made  a  party  defendant  in  a  foreclosure 
suit,  set  up  in  his  answer,  as  a  defense, 
aud  offered  to  prove,  on  the  trial,  that 
the  plaintiff,  who  was  the  mortgagee, 
after  the  execution  and  recording  of 
the  mortgage,  and  after  the  junior  liens 
in  favor  of   such    defendant    had    at- 
tached, well   knowing  the    premises, 
and  with  intent  to  defraud  such  defen- 
dant, and  the  creditors  of  the  mortga- 
gors, moved  a  dwelling  house,  worth 
$800,   from   the   mortgaged  premises, 
which  consisted  of  only  an  acre  of  land, 
and  converted  the  same  to  his  own  use; 
thus  diminishing  the  value  of  the  mort- 
gaged   premises    $1000,   and    leaving 
their    value    insufficient    to    pay    the 
amount  due  on  the  mortgage.     Held, 
that  these  facts  were  admissible  in  evi- 
dence,  and,   if   proved,   would    have 
constituted  a  good  defense.    (Stickney 
agt.  Blair,  50  Barb.,  341.) 

2.  A  pleading  which  sets  up  mere  partial 
intoxication  or  weakness  of  mind  at 
the  time  of  executing  an  instrument, 
in  order  to  avoid  its  obligations,  is  not 
sufficient  unless  some  circumstances  of 
fraud  or  undue  influence  are  added. 
The  intoxication  must  be  so  complete 
as  to  deprive  the  party  of  the  use  of 
his  reason,  or  the  mental  inffirmity  must 
amount  to  senile  dernency,  to  consti- 
tute by  themselves  a  defense.     (Burns 
agt.  6'Rourke,  5  Bolt,  649.) 

3.  In  an  action    against   a  commission 
merchant  for  the   proceeds  of  the  sale 
of  property  received  from  the  plaintiffs, 
the  defendant  cannot  set  up  as  a  defense, 
that  the  shipment  of  the  property  was 
made  in  the  name  of  the  plaintiffs  by 
mistake  ;  that  it  should  have  been  ship- 
ped in  the  name  of  third  persons  who 
had  made  advances  to  the  plaintiffs  for 
a  portion  of  the  property  ;  and  by  the 
arrangements    between  the    plaintiff's 


and  such  third  persons,  the  property 
was  to  be  shipped  in  the  name  of  the 
latter,  aud  to  be  sold  on  their  account. 
(Aubrey  agt.  Fiske,  ante,  279.) 

4.  Such  allegations  are  irrelevant,  and 
are  properly  stricken  out  as  such.  It  is 
a  proposition  to  litigate  as  a  volunteer, 
a  supposed  claim  of  third  persons,  who 
are  not  parties  to  the  suit.  (Id.) 

DEMURRER. 

1.  Where   several  causes  of  action   are 
such  as  may  be  united  in  the  complaint., 
a  demurrer  will  not  lie   becnuse  they 
are  not  separately   stated.     (Bass  agt. 
Comstock,  ante,  382:) 

2.  A  demurrer  to  a  complaint,  which  al 
leges  and  charges  libelous  matter,  on 
the  ground  that  the  complaint  does  not 
siate  facts  sufficient  to  constitute  a  cause 
of  action,  admits  the  words  of  the  libel 
to  be  wholly  false  and  untrue  ;  and  if 
the  defendant  relies  upon  the  libelous 
matter  being  privileged,  as  material  to 
the  issue  pending  in  judicial   procee- 
dings stated  in  the  complaint,  the  de- 
murrer must  fall,  unless  the  defendant 
can  show  the  materiality  of  the  libel- 
ous words  from  the  complaint,   outside 
of,  and  irrespective   of   such  libelous 
words  alleged  therein,  as   such  Words 
are  admitted  by  the    demurrer  to  be 
false.    (Marsh  agt.  Elsworth,  a«,<e,532.) 

DEPOSITION. 

1.  The  affidavit  or  deposition  taken  on 
examination,  to  be  used  upon  a  motion, 
as  contemplated  by  the  last  subdivision 
of  section    401  of  the  Code,  was  de- 
signed as  a  substitute  for,  and  to  take 
the.    place    of,    and    accomplish    the 
same  effect  as  a  voluntary  affidavit 
would  have  done  when  read  upon  a 
motion,  had  the  person   so  examined 
made  such  affidavit,  instead  of  refusing 
to  do  so     Brooks  agt.  Schultz,  5  Robt., 
656.) 

2.  There  is  no  more  necessity  for  the 
appearance  of  the  adverse  party  before 
the  referee,  when  a  compulsory  affida- 
vit is  taken  under  section   401,  than 
there  is  for  his  presence  at  the  taking 
of   a  voluntary  affidavit.      In  either 
case  the  party  at  whose  instance  it  is 
taken  may  decline  to  use  the  affidavit ; 
and  if  used  on  a  motion,  each  will  be 
liable  to  the    same   legal    objections. 
Per  BARBOUR,  J.    (Id.) 

3.  If   the  party  causing    a  compulsory 
affidavit  to  be   taken,  on  making  his 
proposed  motion  offers  to  read  such 
alliuavit,  the  opposite  party  may  make 
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his  objections,  or  move  to  strike  out 
and  eviscerate  the  affidavit.  But  un- 
til then  he  cannot  be  injured  by  it.  nor 
move  to  set  aside  the  proceedings  and 
suppress  the  examination  or  affidavit 
taken  before  the  referee,  ou  the  ground 
of  irregularity.  (Id.) 


DISCONTINUANCE. 

1.  The  right  of  a  plaintiff  to  discontinue 
an  action,  is  not  absolute;  it  is  to  be  ex- 
ercised under  the  control  of  the  court, 
and  equitable  terms  may  be  imposed  in 
pioper  cases,   and  the  right  to  discon- 
tinue may  be  disallowed  in  the  discre- 
tion of  the  court  or  restricted  upon  eq- 
uitable   considerations.      (Young  agt. 
Biuh,  ante,  240.) 

2.  Where  in  an  action    to    foreclose  a 
mortgage,  the  parties  stipulated  to  have 
the  testimony  of  a  witness  for  the  de- 
fendant, who  was  sick,  taken  before  a 
referee,   and  when  thus  taken  it  was 
considered  to  be  a  complete  defense  to 
the  action,  and  the  witness  died  before 
the  trial: 

3.  Held,  that  the  plaintiff  could  be  allow- 
ed to  discontinue  the  action  only  on 
payment  of  costs,  and  on  serving  a  stip- 
ulation that  the  testimony  of  the  de- 
ceased witness  might  be  read  and  used 
on  the  trial  of  any  subsequent  action 
which  might  be  brought  for  the  fore- 
closure of  said  mortgage,   in  the  same 
manner  and  to  the  effect  as  on  a  trial  in 
this  action  pursuant  to  the  stipulation 
under  which  the  examination  of  such 
witness  was  taken.    (Id.) 


DISCOVERY  OF  BOOKS  AND  PA- 
PERS. 

1.  Upon  an  application  by  a  defendant, 
by  petition,  for  a  discovery  of  the  con- 
tents of  a  letter  written  to  him  by  the 
plaintiff,  and  his  answer  thereto,  writ- 
ten on  the  same   paper,  which  are  in 
the  plaintiff's  possession,  where  such 
petition  shows  that  they  contain  evi- 
dence that  the  plaintiff  has  no  legal 
demand  against  the  defendant,  a  uis- 
coverv  of  them  will  be  granted,  when 
the  allegation  is  not  controverted   by 
the  plaintiff.     (Livermore  agt.  St.  John, 
4  Robt.,  12.) 

2.  On  an  application  for  an  order  to  com- 
pel the  production  of  books,   papers 
and  documents,  enough  must  be  stated 
to  justify  the  presumption  that  entries 
relating  to  a  specified  subject  matter, 
and  tending  to  prove  some  claim  or  de- 
fense exist.    The  documents  required 
should  be  specifically  stated,  iu  order 


that  the  court  mav  judge  whether  they 
are  evidence.  The  mere  affidavit  of 
the  party,  or  his  counsel,  to  that  effect, 
which  assumes  the  office  of  the  court, 
is  not  sufficient.  (Speyers  agt.  Tor- 


DOWER. 

1 .  An  equitable  action  for  the  admeasure- 
ment of  dower  is  sustainable,  under  the 
Code  of  Procedure.     Courts  of  equity 
have  always  had  jurisdiction,  concur- 
rently with"  courts  of  law,  in  such  ac- 
tions.    (Brmcn  agt.   Brown,  4  Robt., 
688.) 

2.  If  it  be  also  an  action  of  ejectment  for 
the  recovery  of  dower,  there  is  no  dif- 
ficulty in  the    junction   of   the   two. 
Courts  of  equity  have  always  admin- 
istered other  equities  in  conjunction 
with  such  admeasurement.    ( Id.) 

3-  A  widow  is  entitled,  as  dower,  to  one 
third  of  the  land  according  to  its  value 
at  the  time  of  its  alienation  by  the  hus- 
band ;  and  is  not  to  be  allowed  for  any 
increase  in  value  since,  or  any  improve- 
ments. But  the  improvements  may 
be  assigned  as  a  part  of  the  dower, 
provided  they  are  not  taken  into  ac- 
count in  admeasuring  the  dower ;  al- 
though, if  an  assignment  be  otherwise 
practicable,  they  should  not  be  includ- 
ed in  it.  (Id.) 

4.  Where  a  referee  has  exercised  his  dis- 
cretion   in     assigning    improvements 
as  a   part  of   the  plaintiff's    dow,er, 
which  decision  has  been  passed  upon 
by  a  judsre  at  special  term,  such  decis- 
ion should  not  be  disturbed,  on  appeal 
(Id.) 

5.  A  widow  is  not  entitled  to  dower  in  lands 
of  which  she,  with  her  husband,  had 
executed  and  delivered,   a  deed  to  a 
grantee,   although  such  deed  had  been 
subsequently  declared  fraudulent  and 
void  as  to  her  husband's  creditors. 
(Maloney  agt.  Horan,  ante,  260.) 

6.  In  an  action  for  the  recovery  of  dow- 
er, and  damages  for  the  rents  and  prof 
ts;  where  the  whole   premises   were 
aliened  during'the  lifetime  of  the  hus- 
band, the  damages   can  be   recovered 
only  from  the  time  dower  was  demand- 
ed, not  from  the  death  of  the  husband. 
(Marble  agt.  Lewis,  a?i(e,337.) 

7.  Where  lands  are  alienated  during  co- 
verture by  the  husband,  his  widow  is 
entitled  to  be  endowed  of  such  lands; 
amounting  to  one-third  of  the    value 
thereof  at  the  time  of  such  alienation. 
(Id.) 
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8  In  case  of  alienation,  the  value  of  the 
dower  should  be  ascertained  at  the  tri- 
al in  the  following  manner,  to  wit : 
Ascertain  when  the  premises  were 
alienated,  and  in  case  the  value  of  the 
premises  is  greater  at  the  time  of  trial 
than  at  the  time  of  alienation,  from 
causes  other  than  improvements  made 
subsequent  to  such  alienation,  to  as- 
certain the  value  at  the  time  of  aliena- 
tion, and  judgment  should  provide  for 
admeasurement  according  to  such  val- 
ue. (Id.) 

9.  The  value  can  be   more  satisfactorily 
determined  upon  the  trial  than  by  the 
commissioners.    But  the   question   of 
improvements  are  to  be  determined  by 
the  commissioners.     (Id.) 

10.  A  judgment  for  the  unqualified  recov 
ery  of  one-third  of  the  land  is  not  war- 
ranted in  such  a  case.     (Id.) 

DRAMATIC  COMPOSITION. 

1.  The  production  of  an  arrangement  of 
words,  whether  by  writing,  speech  or 
printing,  in  any  language,  so  as  to  con- 
vey some  special  ideas  or  thoughts, 
called  a  ''literary  composition,"  gives 
to  the  producer  of  it  an  exclusive  right 
to  its  enjoyment  and  use,  until  parted 
with  to  others  or  abandoned   to  the 
public.     (Keeiie  agt.    Clarke,  5  Holt., 
38.) 

2.  Where  the  spectators  at  a  public  per- 
formance of  a  drama  have  not  entered 
into   some  express  or  implied  under- 
standing with  its  proprietor,  limiting 
the  use  they  may  make  of  the  knowl- 
edge derived  by  them  from  being  pres- 
ent at  such  performance,  thev  cannot 
be  restrained,  as  to  the  use  \>y  them 
of  so  much  of  it  as  they  can  retain  and 
carry  away  in  their  memory.     (Id.) 

3.  But  a  right  to  take  notes  is  not  a  priv- 
ilege necessarily  conceded  by  admis- 
sion to  a  public    performance.     The 
use  of  any  such  artificial  aids  to,  or 
substitutes  for,  memory,  may  be  re- 
strained by  a  court  as  a  violation  of 
the    terms  of   admission,  or  may    be 
made  a  part  of  the  police  of  the  place 
of  performance,   so  as  to  justify  not 
only  its  prevention,  but  even  the  ex- 
pulsion of  the  offender  as  a  trespasser. 
(Id.) 

4.  The  copyright  act  of  1831,  confers  up. 
on  the  author  and  proprietor  of  a  dra- 
matic   composition    duly   copyrighted, 
the  sole  right  and  liberty  of  printing, 
re-printing,    publishing    and    vending 
such   composition  in  whole  or  in,  part, 
for  the  term  of  28  years  from  the  time 
of  recording  the  title  of  such  composi- 


tion in  the  manner  directed  by  the  act, 
The  act  of  1856  (11  U.  8.  Slat,  at 
Large.  138),  provides,  ihat  any  copy- 
right thereafter  granted  to  the  author 
and  proprietor  of  a  dramatic  composi- 
tion, shall  be  deemed  to  confer  along 
with  such  right,  the  sole  right  to  act, 
perform  and  represent  the  same  on  any 
stage  or  public  place,  during  the  whole 
period  for  which  the  copyright  is  ob 
tained.  (Daly  agt.  Palmer,  ante,  206.) 

5.  A  composition  under  the  act  of  1856, 
is  a  written  or  literary  work  invented 
and  set  in  order.    A  dramatic  composi- 
tion is  such  a  work,  in  which  the  nar- 
rative is  not  related,  but  is  represented 
by  dialogue  and  action.    When  a  dra- 
matic composition  is  represented  in  di- 
alogue and  action,  by  persons  who  rep- 
resent it  as  real  by  performing  or  going 
through  with  the  Various  parts  or  char- 
acters assigned  to  them   severally,  the 
composition  is  acted,  performed  or  rep- 
resented ;  and  if  the  representation  is 
in  public,  it  is  a  public  representation. 

6.  A  written  work  consisting  wholly  of 
directions  set  in  order  for  conveying 
the  ideas  of  the  author,   on  a  stage  or 
public  place,  by  means  of  characters 
who  represent  the  narrative  wholly  by 
action,  is  as  much  a  dramatic  composi- 
tion designed  or  suited  for  public  repre- 
sentation, as  if  language  or  dialogue 
were  used  in  it  to  convey  some  of  the 
ideas.    (Id.) 

7.  The   "Railroad  Scene''  in  the  plain- 
tiff's play  of  "  Under  the  Gaslight,"  is 
undoubtedly  a  dramatic   composition. 
Those  parts  of  it  represented  by  motion 
or  gesture,  without  language,  are  quite 
as  much  a_  dramatic  composition  as  those 
parts  of  it  which   are   represented  by 
voice.    This  is  true  also  of  the  railroad 
scene  in   Boucicault's  play  of  "  After 
Dark."     But  the  two  scenes  are  iden- 
tical in  substance,    as  written  dramatic 
compositions  in  the  particulars,  in  which 
the  plaintiff'  alleges,    that  what  he  has 
invented  and  set  in  order  in  the  scene, 
has  been  appropriated  by  Boucicault. 
(Id.) 

8.  In  consonance  with  the  principles  laid 
down  by  Lord     LTNDHURST   (D'Al- 
maine  agt.  Boosey,  1  Younge  &  Collyer's 
JSxch.  B.  288),  the  plaintiff  is  as  much 
entitled  to  protection  in  respect  of  a 
substantial  and  material  original  part 
of  his<   "railroad  scene,"  as  he  is  in  re- 
spect of  the  whole.     All  that  is  sub- 
stantial and  material  in  plaintiff's  rail- 
road scene  has  been  appropriated  by 
Boucicault;    and  the  railroad  scene  in 
Boucicault's  play,  is  undoubtedly,  wheu 
acted  on  a  public  stage,  an  infringe- 
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ment  of  the  copyright  of  the  plaintiff 
in  his  play,     (fd.) 

9.  The  author  of  an  unpublished  manu- 
script luis  at  common  law  an  exclusive 
right  of  property  therein,  the  violation 
of  which  may  be  justly  protected  by  in- 
junction. (Palmer  agt.  Dewitt,  ante, 


10.  But  this  exclusive  right  pertains  only 
to  the  unpublished   manuscript,  with- 
out copyright  protection.    After   unre 
stricted  publication  to  the  world,  nei- 
ther the  author  nor  his  assignee,  wheth- 
er a  foreign  or  domestic  writer,   can 
assert  an  exclusive   right  to   property 
in  the  future  use  and  publication  of  the 
composition.     (Jd.) 

11.  Unrestricted  representation  noon  the 
stage  is  a  publication  ;  and  if  specta- 
tors carry  away  in  their  memory  the 
whole  or  any  part  of  the  play,  they  can- 
not be  restrained   by  injunction  from 
printing  it.    (Id.) 

ELECTIONS  IN  CORPORATIONS. 

1.  In  proceedings  to  set  aside  an  election 
of  trustees  of  a  corporation,   under  2 
Revised  Statutes,  600,  section  5,  the  cor- 
poration must  be  a  party,  and  is  enti- 
tled to  notice  of  the  proceeding.     (  Mat- 
ter of  Pioneer  Paper  Co.,  ante,  102.) 

2.  On  the  hearing  of  an  application  to  set 
aside  an  election,  under  section  5  of  the 
statute  in  reference  to  corporations,  the 
court  may  receive  proof  by  affidavit, 
or  oral  proof,  in  its  discretion,  or  both. 
(Matter  of  Pioneer  Paper  Co.,  ante,  104.  ) 

3.  At  a  meeting  of  the  stockholders  of  a 
corporation  to  elect  trustees,  the  person 
first  nominating  a  chairman  is  entitled 
to  declare  who  is  elected  such  chair- 
man, without  regard  to  the   question 
whether  he  ia  elected  by  a  majority  of 
stockholders  or  shares  voting.    (Matter 
of  Pioneer  Paper  Co.,  ante,  105.) 

I.  This  court  cannot  review  the  regularity 
of  the  election  of  a  chairman,  but  only 
the  election  of  trustees.  (Id.) 

5.  If  the  opposing  party  do  not  acquiesce 
in  the  party  first  moved  and  declared 
elected,  but  organize  another  meeting, 
instead  of  offering  to  vote  at  first  meet- 
ing, they  waive  all   objections  to  the 
first  election.    (Id.) 

6.  On  declaring  which  trustees  are  regu 
larly  elected,  this  court,  under  the  stat- 
ute, has  further   power  to  enjoin  the 
other  trustees  from  acting,  and  to  com- 
pel them  to  deliver  the  corporate  prop- 
erty to  the  trustees  declared  elected. 
(Id.) 


7.  An  appeal  does  not  lie  to  this  court 
from  an  order  at  general  term  made  in 
a  special  proceeding  under  the  statute 
in  reference  to  corporations.  (Matter 
of  Pioneer  Paper  Co.,  ante,  110.) 

3.  A  manufacturing  corporation  has  the 
right,  under  the  statute  (1  K.  S.,  COS, 
mar?.,  $  5),  to  make  application  to  the 
court,  and  to  be  heard,  for  the.  purpose 
of  establishing  an  election  of  its  trustees, 
who  have  been  declared  elected,  or  to 
have  the  election  set  aside  and  a  new 
election  ordered.  (Matter  of  Pioneer 
Paper  Co.,  ante,  111.) 

9.  The  joinder,  in  the  complaint,  of  the 
trustees  declared  elected,  does  not  af- 
fect the  rights  of  the  company  to  insti- 
tute the  proceedings.     (Id.) 

10.  Where  the  judgment  of  this  court  de- 
cides that  a  certain  amount  of  stock  of 
such  company  is  held  jointly  by  two  of 
its  stockholders,  subject  to  certain  equi- 
ties, the  company  is  required  by  its  of- 
ficers to  issue  scrip  for  said  stock   to 
such  stockholders ;  and  in  an  election 
for  trustees  of  the  company,  such  stock- 
holders,   notwithstanding    an    appeal 
from  such  judgment  by  one  of  them  is 
pending  and  undetermined,   have  an 
equal  right  to  vote  upon  such  stock,  and 
in  case  of  their  disagreement  as  to  the 
manner  of  voting,  the  vote  may  prop- 
erly be  rejected  at  the  election.     (la.) 

11.  In  an  election  for  directors  of  a  Gas 
Light  Company,  the  inspectors  of  the 
election  have  no  power  to  try  and  de- 
termine the  genuineness  of  the  proxies 
offered  to  be  voted   upon.    Ifthevare 
apparently  the  acts  of  the  stockholders, 
and  regular  upon   their  face,  that  ends 
the  matter  so  far  as  the   inspectors  are 
concerned.    ( Matter  of  Cecil,  anle,477.) 

12.  Nor  have  the  inspectors  the  power 
to  require  a  stockholder  voting  in  per- 
son or  by  proxy,  to  make  affidavit  that 
the  stock  is  not  hypothecated.     (Id.) 

13.  An  objection  that  this  proceeding  ap- 
plies only  to  monied  corporations  is  not 
sustainable.     The  Revised  Statutes  ap- 
plies to  all  corporations  except  libraries, 
religious  societies,  and  certain  mouied 
institutions.     (Id.) 

EVIDENCE. 

1.  In  an  action  for  an  assault  and  battery 
growing  out  of  a  disputed  occupancy 
of  lauds,  it  is  erroneous  in  the  judge  to 
exclude  evidence  offered  to  show  who 
was  in  the  actual  occupation  of  thn 
premises  in  dispute  ;  that  beinara  quea- 
tion  of  fact,  and  not  a  conclusion  of 
law — a  question  to  be  determined  by 
ocular  observation,  and  not  by  a  pro- 
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cess  of  reasoning.  WEIGHT,  J.  dis- 
sented. (Hardetibu-rqh  agt.  Crary.  50 
Barb.,  32.) 

2.  The  remedy  of  the  party,  in  such  a 
case,  is  a  rigid  cross-examination  of 
the  witness ;  not  an   objection  to  the 
question  itself.     (Id.) 

3.  Evidence  of  a  general  usage  or  custom, 
in  a  particular  locality  or  business,  is 
not  sufficient  to  charge  a  party,  where 
there  is  no  proof  that  he  knew,  or  had 

ven  heard  of,  such  nsage  or  custom. 
(Sipperly  agt.  Stetcart,  50  Barb.,  62. 

4.  Where,  in  an  action  to  recover  the 
price,  of  a  quantity  of  barley  sold  and 
delivered  by  the  plaintiff  to  the  defen- 
dants, the  question  at  issue  was  wheth- 
er the  contract  as  made  was  for  mer- 
chantable barlev,  or  for  good   barley 
badly  stained ;  field,  that  the  question 
put  to  a  witness,  whether  the  plaintiff 
intended  to  sell  the  barley  as  mei chant- 
able  barley,  was  properly  overruled  ; 
there  being  in  the  case  no  question  of 
fraud  or  deceit  in  the  sale,   and    the 
question  of  intention  being  in  no  re- 
spect material.     (Lefler  agt.  Field.  50 
Barb.,  407.) 

5.  In  an  action  to  recover  the  price  of 
grain  agreed  to  be  sold  and  delivered, 
proof  that  after  the   making  of   the 
contract  there  was  a  decline  in  the 
price  of  grain,  is  incompetent  and  im- 
material, as  evidence  upon  the  issue  of 
contract  or  no  contract,  or  of  delivery 
or  acceptance  ;  but  it  is  competent  and 
material    upon    cross-examination,  as 
having  some  bearing  upon  the  conduct 
and  entire  credibility  of  the  witness. 
(Id.) 

6.  In  an  action  for  an  assault  and  bat- 
tery alleged  to  have  been  committed 
by  the  defendant  upon  the  plaintiff,  in 
th'e  course  of  his  assisting  the  infirm 
mother  of  the  latter  to  remove  from 
her  (the  plaintiff's)  house,  which  as- 
sistance, was  justified  upon  the  grounds 
of  a  request  of  such  mother  therefor, 
comments  by  the  judge  at  the  trial  on 
the  supposed   contents  of  a  will  exe- 
cuted by   such    mother  shortly  after 
such  removal,  but  not  admitted  in  evi- 
dence, as  being  favorable  to  the  defen- 
dant and  evidence  of  improper  motives 
on  his  part,  in  aiding  such   removal, 
accompanied  by  a  direction  to  the  jurv 
to  see  whether  the  defendant  from  such 
motives  designed,  when  the   removal 
was  effected,  to  have  that  will  executed, 
were  held  to  be  erroneous,  as  tending 
improperly   to  enchance  the  damages 
by  the  consideration  of  matters  not  in 
evidence;  for  which  a  judgment  for 
the  plaintiff  should  be  reversed.  ( Crois- 
man  agt.  Harrison,  4  JXobt.,  38.) 


7.  The  posession  of  a  negotiable  promis- 
sory note  is  prima  fecie  evidence  of  a 
delivery  of  it  by  the  prior  maker  or 
holder  to  the  possessor.   Per  JONES,  J. 
(Bellows  agt.  Folsom,  4  Robt.,  43.) 

8.  A  finding  that  a  promissory  nfcte  was 
placed  in  the  possession  of  an  attorney 
in  an  action,  as  such,  is  equivalent  to 
a  finding  that  it  was  delivered  to  his 
client,  since  a  delivery  to  and  posses- 
sion by  an  agent  is  equivalent  to  one 
to  or  by  his  principal.    (Id.) 

9.  In  the  absence  of  any  qualification  of 
a  finding  of  a  delivery  of  a  note,  such 
as  that  it  was  in  escrow,  or  conditional, 
it  will  be  deemed  to  have  been  abso- 
lute,    (Id.) 

10.  An   inventory  of  a  stock  of  goods 
written  on  the  leaves  of  a  bound  book 
from  which  they  have  been  separated, 
if  complete  in  itself,  is  admissable  in 
evidence    without  the    production  of 
such  book,  where  there  i«  no  evidence 
to  show  that  it  contained  anything  be- 
sides   the    inventory,   or  effecting  it. 
(McGluskey  agt,  Falke,  4  Bolt.,  87.") 

11.  The  receipt,  by  mistake,  by  the  clerk 
of  a  bank  with  whom  a  note  has  been 
deposited  for  collection,  from  one  of 
its  makers,  in  full  payment  thereof,  of 
a  less  amount  than  was  due  thereon, 
may  be  established,  by  circumstantial 
evidence,  against  the  positive  affirma- 
tive testimony  of  such   maker  that  he 
had  paid  the  full  amount.     (Metropoli- 
tan, Bank  agt.  Smith,  4  JRobt.,  225).) 

12.  Where    the     plaintiff's    claim    rests 
wholly  on  a  written  instrument,  which 
cannot  be  varied  by  parol   evidence, 
and  is  not  sustained  by  it,  a  judgment 
of   reversal  of  a  recovery  upon  it,  on 
appeal   should  be  absolute.      (Newell 
agt.  Wheeler,  4  Robt.,  247.) 

13.  The  testimony  of  a  plaintiff  that  she 
supposed  an  instrument,  signed  by  her, 
was  a  mere  receipt  for  one  half   the 
amount  of  a  loan,  will  not  be  sufficient 
to  warrant  the  verdict,  of  a  jury  in  op- 
position to  the  terms  of  such  instrument 
itself,  unless  she  had  some  reasonable 
grounds  for  such  supposition.     It  must 
be  presumed  that  she  could  not  have 
had  such  ground,  if  the  facts  known  to 
her  at  the  time  of  signing — there  being 
no    fraud  or    undue    influence — were 
such  as  to  have  prevented  any  person 
of  ordinary  intelligence,  from  suppos 
ing  that  such  document  was   merely 
such  receipt.     (Schmidt  agt.  Herfurtfi, 
5  Robt.,  124.) 

14.  In  an  action  to  recover  the  value  of 
money  lent,  it  is  not  erroneous  to  ask 
the  plaintiff,  when  examined  as  a  wit- 
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ness  in  her  own  behalf,  if  she  is  the 
•wife  of  the  defendant.  For,  if  BO, 
she  cannot  be  sworn  as  a  witness 
against  him  ;  and  the  defendant  does 
not  waive  the  objection  to  the  plain- 
tiff's competency  by  allowing  her  to  be 
examined  in  chiet.  (Id.) 

15.  Additional    evidence    to    support    a 
point  which  was  the  subject  of  inquiry 
and  testified  to,  on  the  trial  —  such  as 
the  decree  of  injury  to  the  plaintiff  in 
an  action   for  an  assault  —  is  substan- 
tially cumulative  ;  and  a  new  trial  will 
not  be  ordered  on  the  ground  of  its 
discovery  since  the  trial  ;  particularly 
•where  the  fact  to  be  proved  was  with- 
in the  knowledge  of  a  witness  exam- 
ined on  the  former  trial.     (  Tripler  agt. 
Ehehalt,  5  Roll.,  609.) 

16.  Where  the  evidence  of  adultery,  in 
an  action  for  a  divorce,  rests  on  tbe 
unsupported  testimony   of  the  defen- 
dant's paramour,  the  case  will  be  re- 
fered  back   to  the  referee  for  further 
evidence  ;  the  testimony  of  the   para- 
mour being  subject  to  the  same  objec- 
tion as  thut  of  any  other  accomplice. 
(2  Disk,  on  Mar.  and  Div.  8,  §  644,  and 
cases  cited  in  notes  2,  3  and  5.)    (Anony- 
mous, 5  Robt.,  611.) 

17.  In  an  action  brought  against  a  pur- 
chaser of  government  securities  paya- 
ble to  bearer,  by  one  from  whom  they 
had  been  previously  stolen,  evidence 
explaining    that   the   defendants  pur- 
chased  without  regard   to  notices  of 
theft  and  loss  sent  them,  because  the 
magnitude  of  their  business   and  the 
number  of  such  notices  were  such  that 
it  would  be  impractiable  to   deal  in 
each  securities  if  they  were  bound  to 
examine  such   notices,  —  is  admissible. 
(Seybell  atrt.  National  Currency  Bank, 


18.  Parol  evidence  is  properly  admissible 
to  prove  that  a  warranty  deed,   abso- 
lute on  its  face,  was  given  to  secure  a 
specific  sum  of  money,  in  the  nature  of 
a  mortgage.      (  Van  Diisen  agt,  Wor- 
rell, ante,  286.) 

19.  Where   hearsay  testimony,   which   is 
clearly  incompetent  and  irrelevant,  is 
admitted  on  trie  trial,  it  cannot  be  re- 
garded as  an   error  that   could    have 
worked  no  injury,  where  a  collateral 
issue  of  credibility  was    raised  in  the 
case  between  the  plaintiff  and  defen- 
dant, and  the  determination  of  the  main 
issue  depended  upon  which  of  the  par- 
ties was  believed  by  tbe  jury,  such  tes- 
timony having  a  tendency  to  contra- 
ict  one   of   the   parties.     ('Battm  agt. 
HeaUy,  ante,  346.) 


EXCEPTIONS. 

1.  An  exception  does  not  lie  to  the  re- 
port of   a  referee,   upon   the  ground 
that  he  has  refused   to   find  upon   a 
Question  of  fact  other  than  the  issues 
in  the  cause.     (  Wiltfie  agt.  Eaddie,  4 
Abb.,  393.) 

2.  If  a  party  is  dissatisfied  with   the  con- 
clusion of  a  fact  stilted  by  the  judge  at 
the   trial,   he  should  ask*  to  have  the 
question  submitted  to  the  jury.     With- 
out such  request,  an  exception  to  the 
ruling  of  the  court  only  brings  up  the 
question  of  law  based  on  his  assump- 
tion of  fact.     (Mallory  agt.  Tioqa  R. 
R.  Co.,  ante,  202.) 

EXECUTION. 

\ 

1.  Upon  the  execution  issued  on  a  judg 
nieut  against  one  of  several  partners- 
in  form  for   bis  individual   debt,  the 
sheriff  can  only  levy  upon  and  sell  the 
the  judgment  debtor's  interest  in  the 
partnership  goods.     (Berry  agt.  Kdli/, 
4  Robt.,  106.) 

2.  Under  such  an  execution  tbe  sheriff 
has  the  right  to  take  the  goods  levied 
on  into  his  own  possession,  and  upon  a 
sale  of  only  the  interest  of  the  judg- 
ment debtor  therein,  to  deliver  them  to 
the  purchaser.    But  if  he  undertakes 
to  sell  the  entire  property  in  the  goods, 
he   becomes  a  trespasser  ab  initw.  and 
is   liable  as  such  in  an  action   by  the 
other  partners  against  whom  no  exe- 
tion  is  issued.     In  such  an  action,  the 
damages  which    may   be    recovered, 
consist  of  the   value  of  the  plaintiff's 
undivided  share  in  the  goods  sold,  ir- 
respective of  the  question  of  the  solv- 
ency of  the  partnership,  and  without 
regard  to  the  state  of  tne  partnership- 
accouuts.     (Id.) 

3.  After  the  issuing  and  return  of  one 
execution  against  the  person  of  a  de- 
fendant, the  plaintiff's  ignorance  of 
the  fact*  that  the  defendant  has  been 
surrendered     by    his    bail    is    "good 
cause "   within    the    meaning  of   the 
statute,  (2  R.   S.  556.  $  36.)  against 
the  discharge  of  the   defendant   from 
custody,  on  account  of  the  plaintiff's 
neglect  to  charge  him    in    execution 
within   three   months   after  such  sur- 
render.    (Desisles  agt.  Ollne,  4  Robt., 
645.) 

4.  Yet  it  such  a  case,  the  defendant  be- 
itg  entitled  to  put  himself  in  a  coudi 
tion  to  get  the  benefit  of  various  stat- 
utes   relieving   imprisoned  parties,  u 
supersedeas  will  be  conditionally  al- 
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lowed  unless  the  plaintiff  issue  an  ex- 
ecution against  bis  person  within  a 
specified  time.  (Id.) 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Where  an  executor  has  received  a 
portion  of   the  estate,   and    sold  the 
same,  and  applied  the  money  arising 
from  the  sale  to  his  business,  thereby 
commingling  it  with  his  own  property, 
and  preserving  no  evidence  by  which 
the    trust    fund    can    be  identified ; 
in    the    distribution   of   the  assets  of 
euch  executor,  after  his  death,  by  the 
surrogate,  no  preference  can    be   al- 
lowed in  favor  of  the    trust    estate, 
on  account  of  such   moneys,  but  the 
estate   must  stand   on  a  footing  with 
the   other  creditors  of  the   executor. 
(Barlow  agt.  Yeomans,  50  Barb.  187.) 

2.  Ordinarily,  a  creditor  of  the  estate  of 
a  deceased  person  cannot  maintain  an 
action    against    a    fraudulent  vendee 
of  the  latter  to  impeach  the  sale  of 
personal  property,  unless  the  executor 
or  administrator  should  collude  with 
the  fraudulent  vendee,  or,  after  reason- 
able request,  refuse  to  take  proceed- 
ings to  impeach  the  title  and  reach  the 
property   m  his   hands.     (Phelps  agt. 
Platt,  $0  Barb.,  430.) 

3.  But  this  rule,  generally,  applies  only 
to  personal  property,  over  which  the 
executor  or  administrator   has  exclu- 
sive control.     (Id.) 

4.  In  respect  to  real  estate,  the  law  hav- 
having    designated  no  person,    espe- 
cially, to  vindicate  the  rights  of  those 
who  have  been  injured  by  the  fraud,  a 
creditor  can  maintain  an  action  against 
the  grantee  of  his  debtor,  to  set  aside 
and  alleged  fraudulant  deed.     (Id.) 

5.  Where   a  trustee  fails  to  execute  a 
trust,  and  invests  money  lor  the  main 
tenanceof  an  infant  during  minority, 
and  to  accumulate  the  surplus  income 
of  the  investments,  equity  will  charge 
interest  against  him  with  rests,  though 
he  may  riot  have  used  the  trust  money, 
and  independent  of   any   question  of 
intention.    King  agt.  Talbot,  50  Barb.) 
453.) 

6.  The  general  rule  is  -that  when  a  pa- 
rent bequeathes  a  sum  of  money  to  a 
child,  and    provides  for  its  mainten- 
ance out  of  the  interest  of  such  legacy, 
and  makes  no  other  provision  for  its 
maintenance,  such  legacy  will  carry 
interest    from    the    testator's    death. 
(Id.) 

7.  The    term   "administrator"   added  to 
the  name  of  the  payee  of  a  note,  is  a 


mere  word  of  description,  in  no  respect 
essential  to  the  right  of  the  payee  to 
Bue.(Reznor  agt.  Webb,  ante,  353.) 

8.  Where  such  a  note  is  given  to  the 
payee  by  the  maker  to  secure  a  debt 
due  from  the  latter  to  the  heirs  at  law 
of  the  payees  deceased  wife,  the  payee 
can  sue  and  recover  upon  it  in  his  own 
name,  for  the  benefit  of  those  who  may 
be  entitled  ultimately  to  its  avails. 
(Id.) 

EXPRESS  COMPANIES. 

1.  An  illusory  suit  in  the  name  of  a  share- 
holder, but  really  prosecuted  by,  and  in 
the  interest  of,  a  rival  and  co'mpeting 
company,  cannot  be  maintained  for  the 
purpose  of  disolving  or  restraining  an- 
other association  or  companv  of  which 
the  nominal  plaintiff  may  be  a  mem- 
ber.   ( Waterbury  agt.  Merchants  Union 
Express  Co.,  50  'Barb.,  157.) 

2.  The  nature  and  legal  character  of 
joint  stock  associations,  organized  un. 
der  the  statutes  of  New  York,  consid- 
ered.    (Id.) 

3.  They  have  all  the  attributes  of  a  cor- 
poration, except  the  technical  one  of  a 
common  seal ;  and  in  respect  to  the  Ab- 
sence of  a  common  seal,  merely,  they 
are  like  partnerships.     (Id.) 

4.  Where    parties    who,  dealing    with 
an   express    company,   have   a   right, 
from  the  general  mode  of  conducting 
the  company's  business,  to  rely  upon 
the  authority  of  one  of   its  clerks   to 
make   a  general   contract  to  forward 
goods,  they  have  a  right  also  to  infer 
that  such  authority  includes  a  power 
to  contract  to  forward  in  a  particular 
way.      (Good-rich    agt.    Thompson,    4 
Kobt.,  75.) 

5.  Parties,  who  undertake,  for  a  compen- 
sation, to  forward  goods,  by  a  carrier, 
other  than  themselves,  ai-e  only  for- 
warders,  and    not   carriers,   of   such 
goods,  and  asnme   only  the   responsi- 
bility of  a  bailee  for  hire.     (Id.) 

6.  If,  however,  they  agree  to  forward 
goods  by  a  particular  steamer,  and  not 
only  fait  to  do  so,  but  instead  thereof 
send  them  by  a  different  steamer,  which 
is  lost  on  her  passage,  with  the  goods 
on  board,  they  are  liable  to  the  own- 
ers for  the  loss  of  such  goods.     (Id.) 

FALSE  REPRESENTATIONS. 

.1  An  action  will  not  lie  by  the  purchaser 
of  a  horse  for  the  difference  between 
the  price  paid  by  him  and  its  market 
value,  together  with  the  expenses  of 
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its  keep,  upon  th<?  ground  of  fraud  in 
the  sale,  where  the  only  fraud  charged 
was  the  concealment  'of  a  disease  of 
the  animal,  by  an  omission  to  disclose 
it  at  the  time  of  the  sale,  although 
known  to  the  vendor,  and  there  was 
uo  attempt  to  recind  the  contract  by  an 
offei  to  return  the  animal,  ana  no 
notice  given  to  the  defendant  of  a  re- 
sale of  it  by  the  purchaser.  (Qi~in- 
tard  agt.  JVewtoa,  5  Robt.,  72.) 

2.  No  averment  of  fraud  is  necessary 
when    the    action    ia    founded   on   a 
warranty.     (Id.) 

3.  A  person  who  has  made  himself  lia- 
ble  for  the    contract  of   another    by 
fraudulent  representations  of  the  credit 
of  the  latter,  is  not  entitled  to  the  ben- 
efit of  the  same  rule  of  strict  con- 
struction  of  those  representations  as. 
an   honest  guarantor,  so  as  to  confine 
his  liability  to  the  first  act  of  deception, 
Nor  does  the    statute  of  frauds,  as  to 
paying  the  debt  of  another,  extend  to 
such  a  case.     Von  Sruck  agt  Peyser,  4 
Robt.,  514.) 

4.  Where   the  faleeehood  of  such  repre- 
sentations, and    the  knowledge  of  it 
by  the   maker   are  established,   he  is 
presumed  to  have  intended  to  produce 
thereby  a   perma  lent  effect  upon  the 
mind  and  belief  of  the  party  to  whom 
they  were  made,  with   the  design  of 
affecting  the  futre   dealings   between 
the  latter  and  the  person  recommnded. 
(Id.) 

5.  In  an  action  to  recover  the  value  of 
goods  sold  to  a  third  person  upon  the 
false  representations  of  the  defendant 
as  to  such  person's  solvency,  the  dam- 
ages must  be   estimated  by  the  value 
of  the  goods  when  sold.    If  the  price 
was    payable    in   francs,  at   a   period 
when  gold  was  the  only  legal  tender, 
the  value  of  the   franc  'in  gold  at  that 
time  is  to  be  the  measure  of  damages. 
(Id.) 

6.  In  an  action  by  the  seller  of  goods  to 
recover  them  back  from  the  possession 
of.  the  defendant  on  the  ground  that 
the   buyer,   under    whom    defendant 
claimed",   procured  the  sale,  on  credit, 
by    fraudulent     representations,    the 
plaintiff  may  prove  the  fraudulent  in- 
tent not  to  'pay,  either  by  proof  of  di 
rect  statement  shown  to  be  untrue,  or 
by  proof  of  circumstances  tending   to 
th'e  same  result.  ( VanKleek  agt  Leroy, 
4  Abb.  JV.  S.,  431.) 

7.  A    direct    misrepresentation    to    the 
plaintiff  having  been  proved,  it  is  com- 
petent to  prove  similar  fraudulent  rep- 
resen'ations    made   to  another  person 


in  a  different  transaction,  as  bearing 
upon  the  question  of  intent.     (Id.) 

8.  Such  similar  frauds,  however,  are  not 
alone  sufficient  to  sustain  a  recovery, 
even  if  it  be  shown  that  the  represent- 
aitons  were  comunicated  to  the  plain- 
tiff, and   that  he  acted  on  the  faith  of 
them,  unless  it  be  also  shown  that  the 
buyer,  in  making  such  representations, 
intended  them  to  be  so  communicated. 
(Id.) 

9.  In  an    action  for  a  deceit  in  the  sale 
of  a  horse,  where  the  fraud  is  the  gist 
of  the  action,  if  there  is  no  evidence 
of  a  scienter,  the  action  cannot  be  sus- 

.  tained.  And  it  has  been  held  that  an 
averment  that  the  defendant  "  falsely 
and  frauduently  represented,"  &c.,  is 
a  sufficient  statement  of  the  scienter. 
(Moore  agt.  Noble,  ante,  385  ) 

10.  It  is  otherwise  in  an  action  fora  breach 
of  warranty  of  a  horse ;   there  it  is  un- 
necessary to  allege  a  scienter  ;   as  upon 
the  representation  of  a  warranty  the 
party  is  bound  to  accountability  for. an 
unsoundness,   whether  he  knew  it  or 
not.    (Id.) 

FOREIGN  CORPORATIONS. 

1.  A  foreign,  corporation  cannot  avail  it- 
self of  the  statute  of  limitations  in  a  suit 
against  it  here.  (Mallory  agt.  Twgd 
Railroab  Co.,  ante,  202.) 

GAS  LIGHT  COMPANIES. 

1.  In  an  election  for  directors  of  a  Gas 
Light  Company,  the   inspectors  of  the 
election  have  no  power  to  try  and  de- 
termine the  genuineness  of  the  proxies 
offered  to  be   voted   upon.    If  they  are 
apparently  the  acts  of  the  stockholders, 
and  regular  upon   their  face,  that  ends 
the  matter  so  far  as  the  inspectors  are 
concerned.    (Matter  of  Cecil,  ante,477.) 

2.  Nor  have  the    inspectors  the  power 
to  require  a  stockholder  voting  in  per- 
son or  by  proxy,  to  make  affidavit  that 
the  stock  is  not  hypotliecated.     (Id.) 

3.  An  objection  that  this  proceeding  ap- 
plies only  to  monied  corporations  is  not 
sustainable.    The  Revised  Statutes  ap- 
plies to  all  corporations  except  libraries, 
religious  societies,  and   certain  monied 
institutions.    (Id.) 

GOLD  COIN. 

1.  Gold  coin  can  be  treated,  by  parties, 
as  a  commodity  worth  more  than  its 
coinnd  or  stamped  value  as  money. 
(Luling  agt.  Atlantic  Mutual  Insw- 
race  Company,  50  Barb.,  520.) 
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'2.  The  conrt  can  treat  gold  coin  as  a  com- 
modity of  greater  value  than  its  stamp- 
ed value  as  money  or  coin,  when,  and 
so  far,,  as  the  circumstances  pi  the 
transaction  show  that  the  parties  so 
treated  it.  (Id.) 

3.  Where  parties  insured  paid  their  pre- 
miums in  gold  coin,  and  in  considera- 
tion of  payment  in   that  manner,   the 
insurers  agreed  to  pay  the  losses,  if  any, 
in  gold  coin;  Held  that  the  insurers 
were  liable  to  pay,  and  bound  to  pay, 

•  the  losses,  if  any,  in  gold  coin.     (Id.) 

4.  There  are  two  descriptions  of  lawful 
money  in  circulation  in  the     United 
States,  both  sanctioned  by  the  law  and 
both  a    legal    tender.     (Branson   agt. 
Bodes,  ante,  365.) 

5.  Where    contracts     for  payment  pro- 
vide that  it  shall  be  paid  in  coin,  the 
judgment  should  be  for  such  descrip- 
tion of  money  according  to  the  intent 
of  the  parties ;  but  where  no  description 
of  money  is  named  in  the  contract,  judg- 
ment should  be  entered  generally  with- 
out specification.     (Reversing  the  judg- 
ment of  the  N.  Y.  Court  of  Appeals  in 
this  cose— 34  N.  T.  R.  649.)    (Id.) 

6.  The  decision  of  the  court  in  this  case 
is  published  ante  page  365;  since  then 
we  have  received,  through  the  polite- 
ness of  Mr.    Townsend,    counsel   for 
plaintiff  in  error,  official   copies  of  the 
opinions  of  the   court  delivered  in  the 
case,  which  we  publish  .below.     (Id. 
444.) 

HELL  GATE  PILOTS. 

1.  That  statute  (Lam  of  1865,  chap,  115, 
$  3)  which  provides  that  "  If  any  per- 
son other  than  a  branch  Hell  Gate  pi- 
lot, shall  pilot  or  tow  for  any  other 
person,  any  vessel  *  *  *  or  board  such 
vessel  for  that  purpose  (except  barges, 
&c.(  in  the  channel  of  the  East  river, 
commonly  called  Hell  Gate  *  *  *  ), 
without  the  aid  of  a  branch  Hell  Gate 
pilot  on  board,  he  shall  be  deemed 
guilty  of  a  misdemeanor,"  &c.,  is  not 
in  conflict  with  the  provision  of  the  con- 
stitution of  the  United  States,  which 
grants  to  Congress  the  power  to  regu- 
late commerce.  1.  The  state  act  is  not 
an  exercise  of  the  power  vested  exclu- 
sively in  Congress,  but  is  a  mere  police 
regulation.  2.  The  act  has  been  sanc- 
tioned and  adopted  by  the  Congress  of 
the  United  States.  ' (Tlie  People  agt. 
Sperry,  50  Barb.,  170.) 

2.  The  protection  of  an  enrollment  and 
coasting  license  does  not  extend  beyond 
the  vessel  licensed,  so  as  to  authorize 
the  towing  of  other  vessels.  (Id.) 


HIGHWAYS  AND  STEEETS. 

1.  Where  there  are  two  appeals,  from 
decisions  of    different  commissioners 
of  highways,  one  from  an  order  refu- 
sing to  lay  out  a  highway,  and  the  other 
from  an  order  laying  out 'the  same, 
although  the   county  judge  is  author- 
ized to  appoint  referees  to  hear  and 
determine  each  case,  by  a    separate 
order,  yet  there  is  no  objection  to  the 
selection  of  the  same  reierees  by  .one 
and  the  same  order,  to  hear  and  decide 
both- appeals  ;  they  relating  to  and  in- 
volving   the     same    subject    matter. 
(People  agt.  KnisJcern,  50  Barb-,  87.) 

2.  Evidence  to  show  that  the  certificate 
of  freeholders,  as  to  the  necessity  of 
a  proposed    road,    was    obtained    by 
fraud   or  false  representations,  is  not 
admissible,  on  the  hearing  before  ref- 
erees of  an  anppeal    from  a  decision 
of   the  commissioners   of    highways. 

(14.) 

3.  Where  referees,  appointed  to  hear  and 
determine  and  appeal  from  an  order  of 
a  commissioner  of  higways,  have  not 
exceeded  their  powers,  nor  departed 
from  the    forms    prescribed   by   law, 
their  decision  upon  the  merits  are  final 
and  conclusive.     (Id.) 

4.  The    permanent    maintenance  of  an 
apperture  in  the   sidewalk  of  a  public 
street,  by  the  owners  and   occupants 

of  an  adjoining  building,  with  whose 
interior  it  communicates  by  an  under- 
ground passage  ;  to  be  used  by  them 
occasionly  and  reasonably  for  the  in- 
troduction of  articles  through  the  same 
into  such  building;  does  not  necessa- 
rily become  a_  nuisance,  unless  left  in 
such  a  condition  as  to  be  dangerous  to  . 
travelers  on  the  highway,  where  the 
right  to  such  maintenance  and  use  has 
been  granted  by  the  owner  of  the  laud 
used  as  a  highway  as  an  easement 
therein,  in  such  manner  as  to  be  para- 
mount to  the  easement  of  the  public 
therein  to  use  it  as  a  highway.  Per 
ROBERTSON,  Ch.  J.  (Irvin  agt.  Fow- 
ler, 5  Robt,  482.) 

5.  The  dedication  or  use  of  land  as  a 
highway  is  not  necessarily  so  inconsis- 
tent with  the  existence  of  such  an  eas- 
ment    therein    as    to    extinguish    it ; 
and  the  owner  of  such  land,    whether 
the  state  or  its  representatives  or  a  pri- 
vate  individual,   may  grant  such   an 
easement  to  be   enjoyed  by  a  private 
person  to  be  used  by  him,  so   as  not  to 
interfere  with  the  general  use  of  such 
land  as  a  highway.    (Id.) 

6.  Commissioners  appointed  by  the  legis- 
lature to  lay  a  pavement  within  a  city 
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are  not  officers  of  the  city,  such  as  (un- 
der the  constitution  of  1846,  art.  10) 
must  be  elected  by  electors  thereof. 
(Greaton  agt.  Griffin,  4  Abb.  JV.  S.,  310.) 

7.  Where  a  statute  authorizes  public  offi- 
cers to  use  an  article  which  in  fact  is 
patented,  in  the  construction  of  a  pub- 
lic work,  the  legislature  must  be  pre- 
sumed to  have  hnown  the  rights  of  the 
patentee  ;    and  any  provisions  in  the 
act  requiring  the  officers  to  advertise 
for  proposals  and  employ  the  lowest 
bidder,  mttst  be  construed"^  so  as  to  pre- 
serve and  not  defeat  the  authority  con- 
ferred.    (Id.) 

8.  Commissioners  of   highways  are  re- 
quired by  statute,   before  they  shall 
determine  to  lay  out  any  highway,  to 
cause  notice   in  writing  to  be  given  to 
the  occupant  of  the  land  through  which 
the   road  is_  to  run,  of  the  time  and 
place  at  which  they  will  meet  to  decide 
on  such   application.      And  they   ac- 
quire no  jurisdiction  until  they  have 
given  SUCQ  notice.     (People  agt.  Super- 
visors of  Alegany  Co.,  ante,  544.) 

9.  Where  a  highway  was  proposed  to 
be  laid  ont  through  a  field  of  about 
eighteen  acres,  used  as  a  pasture,  and 
in  which   was  a  reservoir  formed  by 
springs  of  water  of  eighteen  and   a 
half  feet  in  diameter,  which  had  been 
conveyed  by  deed  by  the  occupants' 
ancestor  to  the  Erie  Railway   Com- 
pany, who  thereafter  and   then  used 
the    water    therefrom,   by  means  of 
pipes  for  the  benefit  of  their  railroad, 
such    reservoir    being   covered    with 
plank,  earth,  and  tnrf,  so  that  cattle  in 
the  pasture  stood  upon  and  passed  over 
it,  as  over  other  portions  of  the   lot, 
and  the  proposed  highway  being  laid 
out  directly  over  the  reservoir  :     (Id.) 

10.  Held,  that  notice  served   upon  the 
occupant  of  the  lot  only,  was  sufficient 
to  confer  jurisdiction  upon  the  proper 
authorities  to  lay  oat   the  highway. 
(Id.) 

1.  The  Erie  Railway  Company  is  not 
predjudiced  by  such  notice,  as  its  res- 
revoir  can  not  be  disturbed  until  it  is 
compensated,  and  as  owner  it  is  enti- 
tled to  notice  of  the  proceedings  to 
assess  the  damages.  (Id.) 

HUSBAND  AND  WIFE. 

1.  Where  a  bond  for  the  payment  of  mon- 
ey, executed  bv  a  husband  to  a  third 
person,  was  taken  for  the  benefit  of, 
and  intended  to  belong  to,  the  obligor's 
wife,  upon  the  understanding  that  the 
obligee,  who  was  the  mere  custodian 
or  depositary  thereof,  should  assign  the 


same  to  her  when  she  should  call  for 
it ;  Held  that  the  circumstance  that  the 
wife  did  not,  during  her  life  time,  call 
for  or  request  an  assignment  of  the 
bond,  did  not  destroy  or  impair  her 
right  thereto.  (Halsitad  agt  McChet- 
ney,  50  Barb.,  34.) 

2.  Held,  also,  that  the  accidental  circum- 
stance of  the  wife's  death  could  not  de- 
feat the   substantial    ownership  of  the 
bond ;  and  that,   upon   that  event  oc- 
curring, the  right  to  demand  its  deliv- 
ery or  assignment  devolved,  as  a  nec- 
essary legal  incident,  upon  her  admin- 
istrator.    (Id.) 

3.  In  an  action  brought  by  the  wife's  ad- 
ministrator, for  that  purpose,  it  is  not 
proper  that  the  plaintiff  should  seek  or 
obtain  a  judgment  extinguishing  a  por- 
tion of  her  estate.  •  Hence  a  decree  di- 
recting the  bond  to  be  delivered  up  and 
canceled,  is  erroneous.    (Id.) 

4.  Where  a    plaintiff  brings  an  action 
against  her  husband,  and  in  her  com- 
plaint sets  forth  facts  and  circumstan- 
ces showing  her  right  to  a  judgment 
for  separation,  on  each  of  the  three 
grounds  or  causes  specified  in  the  Re- 
vised Statutes : 

1st.  The  cruel  and  inhuman  treatment  by 
the  husband  of  his  wife ; 

2nd.  Such  conduct  on  the  part  of  the  hus- 
band towards  his  wife,  as  may  render 
it  unsafe  and  improper  to  cohabit  with 
him ;  and, 

3d.  The  abandonment  of  the  wife  by  the 
husband,  and  his  refusal  or  neglect  to 
provide  for  her, 

5.  The  court  has  no  anthority  to  make  an 
order  or  judgment  for  the" support  and 
maintenance  of  the  wife  by  her  hus- 
band, where  she  fails  to  establish  either 
of  the  grounds  or  causes  required  by 
the  statute  to  authorize  judgment  for 
separation  fro-m  led  and  loaid.     (Atwa- 
ter  agt.  Ateater,  ante,  431.) 

6.  The  statute  does  not  authorize  a  com- 
plaint to  be  filed  by  a  wife,   for  a  sup- 
port and  maintenance  by  her   husband 
as  a  distinct,  substantive  relief.     (Id.) 

INFANTS. 

1.  Where  necessary  clothing,  in  every 
way  suitable  to  her  condition  in  life 
ana  social  position., 'are  furnished  to 
an  infaut  at  her  request,  with  the  con- 
sent of  her  mother,  with  whom  she  re- 
sides, and  witli  the  expectation  and  un- 
derstanding on  her  part,  and  on  the 
part  of  her  mother,  that  they  itre  to  be 
paid  for  out  of  her  fuiids,  or  her  por- 
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tiou  of  her  deceased  father's  estate,  the 
law  binds  the  infant  to  pay  the  value 
of  the  necessaries  so  furnished,  (At- 
chison  agt.  Brujf,  50  Barb.,  381.) 

2.  In  such  a  case  the  mother  is  not  liable, 
where  there  is  nothing  to  show  that 
she  is  able  to  support  the  infant,   and 
her  other  children,  from  her  own  means. 
(Id.) 

3.  Where  an  infant  is  under  the  care  of 
a  parent  or  guardian,  who  has  means, 
and  is  willing  to  furnish  what  is  act- 
ually necessary,  he  cannot,  without  the 
consent  of  such  parent  or  guardian, 
make  a  binding  contract  for  articles, 
•which,    under    other    circumstances, 
•would  be  deemed  necessaries.    (Id.) 

4.  The  contract  of  an  infant  is  not  void, 
but  voidable  only.     It  is  a  subsisting 
liability,   requiring  however,  ratifica- 
tion by  tltc  infant,  after  he  becomes  twenty- 
one  years  of  age,   before  it  can  be  en- 
forced.   Flinn  agt.  Powers,  ante,  289J 

5.  Where  a  married  woman,  being  an  in- 
fant, took  a  deed  of  land,  upon  which 
there  was  an  existing  mortgage,  which 
she  assumed  to  pay  as  a  part  of  the  con- 
sideration money  for  the  premises  con- 
veyed ;  subsequently,  and  while  an  in- 
fant, she  conveyed  the  premises  with 
warranty  of  title  and    took  the   pur 
chaser's  covenant  to  assume  the  same 
mortgage,  and  on  a  foreclosure  of  the 
mortgage  subsequently,   and  after  she 
had  become  of  full  age,  she  appeared  in 
the  foreclosure  suit  by  attorney  and  put 
in  no  answer,  and  judgment  was  enter- 
ed in  foreclosure  as  if  she  had  been  an 
adult  during   the  whole  transaction : 
(Id.) 

6.  Held,  that  by  her  suffering;  the  fore- 
closure complaint,  in  which  she  was 
made  a  defendant,  to  be  taken  as  con- 
fessed by  her,  she  determined  that  the 
act  done  by  her  in  infancy — the  cove- 
nant to  assume  and  pav  the  mortgage, 
should  stand,  and  rendered  her  liable 
for  a  deficiency.     (Loir,  J. ,  dissenting. 
Affiming  S.  C.  at  special  term.  35  How. 
279.)     (Id.) 

INJUNCTION. 

1.  The  question  of  right  and  title  to  an 
office,  as  between  the  former  commis- 
sioners of  taxes  in  the  city  of  New 
York  and  their  appointees. and  the  com- 
missioners appointed  by  the  governor 
under  the  authority  given  bv  the  act 
of  April  17,  1867,  (Laws  of  1867,  ch 
410,  $  1,)  and  their  appointees,  can  only 
be  determined  in  an  action  brought  by 
the  attorney  general  in  the  mime  of  the 


people,  upon  his  own  information,  or 
upon  the  complaint  of  a  private  party. 
(Mott  agt.  Connolly,  50  Barb.,  516.) 

2.  Nor  can  an  injunction  be  granted,  in 
such  an  action,  to  restrain  the  comptrol- 
ler from  pay  ing  to  the  newly  appointed 
deputies  their  salaries.    (Id.) 

3.  Since  the  adoption  of  the   Code  (of 
Procedure,)   the  courts  of   this   state 
have  no  authority  to  grant  affirmative- 
ly an   injunction  to   a    defendant,   al- 
though they  may  perhaps  make  it  a 
condition  to"  relief  granted  to  the  plain- 
tiff.   The  Code  confers  all  the  powers 
possessed  by  courts,  to  award  an  in- 
junction as  remedial  relief  during  the 
pendency  of  a  suit ;  and  confines  the 
granting  of   such   an  injunction  to  a 
plaintiff,  and  does  not  extend  to  a  de- 
fendant.     (Springsteen  agt    Powers,  4 
Robt.,  624.) 

4.  It  seems,  that  an  owner  of  a  city  lot 
cannot  maintain  an  action  to  restrain 
the  paving  of  the  street  in  front  there- 
of;  at  least,  upon  a  complaint  which 
does  not  aver  that  any  invasion  of  the 
plaintiff's    property    is    attempted    or 
threatened,  or  that  the  plaintiff  will  be 
unlawfully  subjected  to  a  tax  or  as- 
sessment for  the  expense  of  the  im- 
provement.     (Greaton  agt.  Griffin,  4 
All.  N.  S.,  310.) 

5.  The  courts  can  restrain  commissioners 
authorized  to  make  a  street  improve- 
ment, from  committing  any  abuse  of 
their  trust ;    but  cannot  inquire  into 
the  motives  which  induced  the  legisla- 
ture  to  confer  the  power,  or  the  ex- 
pediency of  conferring  it.    (Id. ) 

6.  Although  the  supreme  court  ought  not 
to   grant    an    injunction    to   stay   the 
prosecution  of  an  action   pending  and 
undetermined  in  a  court  competent  to 
give  full  relief, — yet  after  judgement 
in  such  an  action,  it  may  in  a  proper 
case  sustain  an  action  to  impeach  such 
judgement  and    restrain    its    enforce- 
ment.    (Mbser  agt.  Polhamus,  4  A/>b. 
N.  S.,  442.) 

7.  But  the  fraud  rel  ied  on  as  the  ground  for 
such  relief  must  not  only  be  plain  and 
palpable,  but  the  evidence  by  which  it, 
is  to  be  proven  must  be  clear,  positive, 
and  entirely  credible.     (Id.) 

8.  An  injunction  should  be  dissolved,  up- 
on <.  motion  either  to  continue  or  to 
dissolve  it,  if  upon  all   the  evidence 
then  diclosed,   the    court  would    not 
have  granted  it  in  the  first  instance. 
(Id.) 

9.  This  court  has  jurisdiction  of  actions 
brought  by  citizens  of  this  state,  as 
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stockholders  of  a  railroad  corporation 
created  under  the  laws  of  the  states  of 
Illinois  and  Iowa,  for  the  purpose  of 
interposing,  by  injunction,  to  stay  the 
use  of  proceeds  of  illegal  aod  spurious 
stock  issued  and  sold  by  such  corpora- 
tion. (Fisk  agt.  Chicago,  Mock  Island 
and  Pacific  Railroad  Co.,  ar.le,  20.) 

10.  An  injunction  should  not  be  issued 
restraining  the  corporation,   except  so 
far  as  the   illegal   certificates  are  con- 
cerned— the  proceeds  of  which  should 
be  held   by  the  court  to  protect  the 
company  against  damages  in   favor  of 
the  holders  of  the  false  certificates,  or 
to  enable  it  to  retire  them.     (Id.) 

11.  An  individual  citizen    cannot  main- 
tain an  action  to  restrain  another  in- 
dividual by  injunction  from  an  act  al- 
leged to  be  a  public  nuisance  where  he 
suffers  injury   only   in   common  with 
other    citizens.     (*3fanhattan   Gaslight 
Co.  agt.  Baker,  ante,  233.) 

12.  Nor  can  such  an  action  be  sustained 
for  the  purpose  of  restraining  the  usur- 
pation of  a  franchise  detrimental  to  all 
the  people  of  the  state,  to  wit:  the  fill- 
ing up  of  a  navigable  river  or  public 
highway.    (Id.) 

13.  It  cannot  be  inferred  from  the  mere 
fact  of  proximity  that  the  owner  of  land 
adjoining  a  public  highway  or  fronting 
on  a  river,  which  is  a  public  highway, 
has  some  interest  therein  merely  by 
reason  of  his  proximity.    (Id.) 

14.  The  doctrine  is  well  setted  that  for  a 
public  nuisance  the  government  alone 
can   prosecute  ;  and  that  those  who  do 
not  suffer  by  a  violation  of  law  other- 
wise than  as  a  member  of  the  commu- 
nity cannot  maintain  a  remedial  action- 
(Id.) 

15.  If  a  public  nuisance  work  a  private 
injury  to  a  person,  that   person  may 
have  a  remedy  by   private  action  for 
damages,   and  in  a  proper  case,  may 
have  an  injunction.     (Id.) 

16.  Where  the  answer  in  all  respects  is 
strictly  responsive  to  the  bill,  because 
it  positively,  explicity  and  circumstan- 
tially denies  all  its  allegations,  the  rule 
is  well  settled  that  the  court  is  bound 
to  take  all  the  allegations  in  the  an- 
swer as  true,  and  the  motion  for  an  in- 
junction will  be  denied  or  dissolved  if 
granted.     (Id.) 

INJURIES  TO  THE  PERSON. 

1.  The  defendants  having  thrown  dirt 
and  stones  in  a  public  street,  and  dug 
an  excavation  on  adjoining  land,  close 
to  tie  street  line,  which  was  left  in  the 


night  time  open  and  unprotected  ;  Held 
that  altought  the  plaintiff,  in  endeavor- 
ing to  pass  the  obstructions,  deviati-d 
slightly  from  the  street  line,  and  went 
upon  the  defendants'  land,  that  fact 
afforded  no  bar  to  his  right  of  recovery 
for  injuries  sustained  by  falling  into 
the  excavation,  provided  he  used  prop- 
er care  and  caution  in  endeavoring  to 
pass  the  obstruction.  (  Vale  agt.  Slisx. 
50  Barb.,  358.) 

2.  The  legislature  has  power  to  relieve  a 
municipal  corporation  from  liability  for 
any  non  feasance  or  misfeasance  of  the 
city  omcerc.    The  city   of    Brooklyn 
has  been  so  relieved  by  section  39" of 
chapter  63  of  the   Laws  of   1862,  ex- 
empting it  from  liability  in  a  class  of 
cases  arising  from  the  negligence  of  its 
officers  and  employees.      (Gray  agt. 
City  of  Brooklyn,  50  Barb.,  365.) 

3.  That  statute  is  therefore  a  defense  to 
an  action  brought  against  the  city  for 
injuries  sustained   by   the  plaintiff  in 
consequence  of  a  public  street  in  said 
city,  and  -a  sewer  and  drain  therein, 
being  out  of  repair,  and  the  plaintiff's 
premises  being  flooded  with  water  bv 
reason    thereof.      Also   to  an  action 
against  the  city  for  damages  for  loss 
of    service  of    the    plaintiff's   minor 
child,  who  fell  through  a  hole  in  a  pub- 
lic wharf  owned  by  the  city  and  under 
its  charge.    (Id.) 

4.  The  liability  for  personal  injnry  occa- 
sioned by  a  nuisance  which  is  contin- 
ued by  several  persons,  is  joint  as  well 
as  several,   and   one    action   may   be 
brought  against  all  of  them  together. 
(Irvin  agt.  Wood,  4  Bobt.,  138.) 

5.  If  a  man  do  an  act  lawful  in  itself,  in 
so  negligent  a  manner  as  to  cause  an 
injnry  to  another,  he  must  answer  for 
the  consequences.  (Seabrook  agt.  Heck- 
er,4Itobt.,  314.) 

6.  Where  the  defendant  erected  a  stack 
of  ovens   upon  his   own  premises  in 
such  a  careless,  negligent  and  insecure 
manner  that  the  structure  fell  upon  the 
house  of  an  adjoining  owner;  Held 
that  he  was   liable    for  the   damage 
caused  thereby.    (Id.) 

7.  An  undertaker  ~&n&  employed  by  an  in- 
dividual, to  superintend  and  to  have 
the  whole   control  of  the  funeral  and 
burial  of  his  deceased  father ;  he  was 
to  furnish   a  certain  number  of  carri- 
ages and  horses,  one  of  which  he  was 
to  send  to  the  plaintiff,   and  carrv  her 
to   the  cemetery,   and   back   to  'New 
York.    The  undertaker  furnished  the 
carriages  and  horses  as  agreed ;  and  on 
returning  from  the  cemetery,   the  dri 
ver  of  the  carriage  wherein  was  the 
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plaintiff,  stoped  at  a  hotel,  and  left  his 
horses  unhitched ;  and  while  he  was 
absent  they  ran  away  and  throwed 
the  plaintiff  out  of  the  carriage  and  in- 
jured her.  The  driver  was  the  ow- 
ner of  the  horses  and  carriage.  (Bon- 
iface  agt,  Relyea,  ante,  457.) 

8.  Held,  that  the  plaintiff  could  not  sus- 
tain an  action  for  damages  for  such  in- 
jury against  the  undertaker.     (Id.) 

9.  The  relation  of  master  and  servant  did 
not  exist  between  the   undertaker  and 
the  driver.     (Id.) 

INSURANCE. 

1.  Where  parties  insured  paid  their  pre- 
miums in  gold  coin,  and  in  considera- 
tion  of  payment  in  that  manner,  the 
insurers  agreed  to  pay  the  losses,  if  any, 
in  gold  coin  ;  Held  that  the   insurers 
were  liable  to  pay,  and  bound  to  pay, 
the  losses,  if  any,  in  gold  coin.     (Lul- 
ing  agt.  Atlantic  Mutual  Ins,  Co.,  50 
Barb.,  520) 

2.  But  an    insurance    company    is    not 
bound    to  pay  persons  insured  their 
shares  of  any  contingent  dividends  or 
profits,  in  gold   coin,  unless  there  is 
some  understanding  or  implied  agree- 
ment to  that  effect.     ( Id. ) 

3.  Assuming  that  an  insurance  company 
can  make  a  contract  of  insurance  with- 
out a  writing,  and  that  the  president  or 
secretary  are  duly  authorized  to  make 
one,  any  agreement,  to  be  binding  on 
the  company,  as  such,   u.ust  at  least 
have   all  the   elements  of  such  a  con- 
tract. ( Tyler  agt.  New  Amsterdam  fire 
Ins.  Co.,  4  Robt.,  151.) 

4.  There  are  at  least  five  ingredients  nec- 
essary, in  a  contract  of  insurance,  viz. 
.the  subject  matter  ;  the  risks  insured 
against ;  the  amount  insured  ;  the  du- 
ration of  the  risks,  and  the  premium  of 
insurance  ;  and  a  contract  deficient  in 
any  of  these  is  incomplete.     (Id.) 

5.  A  promise  to  insure,   which    wants 
those   elements  of  a  contract  which 
consist  of   the  risks  insured  against, 
and  the  duration  of  the  insurance,  is 
too  vague  and  indfinite  to  be  a  binding. 
(Id.) 

6.  The  maker  of  a  contract,  in  the  form 
of  a  promissory  note,   by  which  he 
agreed  to  pay  to  an  insurance  com- 
pany a  certain  sum  of  mouey,  or  such 
assessments  on  the  same  as  the  trustees 
of  such  company  should  find  it  neces- 
sary to  make  to  pay  their  losses,  ac- 
cording to  the  terms  of  his  subscription 
to  a  guaranty  fund  of  such  company, 
by  which  the  subscribers  to  such  fund 
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agreed  to  contribute  thereto  for  the 
indemnity  of  persons  insured  by  such 
company,  as  a  security,  in  addition  to 
expected  profits,  by  their  promissory 
notes,  to  be  held  by  the  company  for 
the  sole  purpose  of  paying  losses,  and 
be  resorted  to  for  emy  deficiency  by  a 
pro  rata  assessment,  is  liable  to  such 
company  for  the  amount  of  s_uch  note  ; 
where  it  was  authorized  by  its  charter 
to  receive  notes  and  other  securities  in 
advance  for  premiums  of  persons  in- 
tending to  receive  its  policies,  and  ne- 
gotiate the  same  only  for  the  purpose 
of  paying  claims  against  it  and  the 
persons  giving  such  notes  or  securities 
were,  by  another  statute,  entitled  to 
receive  six  per  cent  tthereou,  in  addi- 
tion to  any  other  profits ;  and  the 
maker  of  such  note  had  received  pro- 
fits thereon,  and  been  credited  with 
the  interest  on  it,  for  piemiunis.  all 
other  funds '  of  the  company  having 
been  exhausted,  and  the  company  be- 
came insolvent.  (Hope  Mutual  Life 
Ins.  Co.  agt.  Perkins,  4  Robt.,  182.) 

7.  By  the  abandonment  by  the  owner  of 
goods  insured  when  damaged  by  perils 
insured  against,  of  the  spes  recuperandi 
therein  to  the  underwriter,  the  latter  is 
entitled,  on  paying  the  loss,  to  be  sub- . 
rogated  to  any  right  of  action  of  such 
owners  against  third  parties  for  causing 
such    damage    by    their    negligence. 
(Home  Ins,    Co.    agt.  Western   Trans. 
Co.,  4  RoU.,  257.) 

8.  The  payment  of  the  loss  as  a  total  one 
alone,  entitles  the  insurer  to  be  subro- 
gated  to  the  rights  of  the  consignees, 
so  far  as  such    loss  was    concerned. 
(/*) 

9.  In  an  action  upon  a  policy  of  insur- 
ance for  a  loss  by  fire  of  a  stock  of 
goods  insured,  when  the  original  bills 
of  purchases  of  the  assured  are  in  the 
posession  of  the  insurers,  copies  of  en- 
tries in  a  blotter,   of  goods  bought, 
made  from  original  bills  of  purchases 
from  time  to  time,  as  they  were  paid, 
and  of  payments  thereon,  as  they  oc- 
cured,  made  by  a  witness,  or  in  his 
presence,  and  of  cash  paid  to  work- 
men for  wages,   compared  with  the 
books  of  such  workmen,  from  time  to 
time,  when  paid,  if  the  witness  who 
made  such  copies  testifies  that  they  are 
correct,  and  that  all  the  money  entered 
therein  as  paid,  was  paid,  are  admissi- 
ble in  evidence.     (DeGroot  agt.  Fulton 
Fire  Ins.  Co.,  4  Robt.,  504.) 

10.  The  value  of  articles  insured  may  be 
determined    by  appraisers    appointed 
under  a  policy  of  insurance  merely  to 
estimate  the  damage  by  a  peril  insured 
against,  in  such  mode  as  they  think 
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proper.  They  are  not  bound  by  the 
fume  rnlec  of 'strict  judicial  investiga- 
tion as  arbitrators.  (Id.) 

11.  In  case  of  a  residence  abroad  of  one 
member  of  a  firm,  he  is  bonnd  by  a 
submission    by  the    resident    partner 
thereof,  to  appraisers,  of  the  question 
of  damages  to  property  of  such   firm 
by  fire,  under  a  condition  contained  in 
a  policy  of  insurance,  providing  for 
such  submission,  and  also  by  the  ap- 
praisement.   Such   a  submission   and 
appraisement  are  not    an    arbitration* 
and   award,  as  no  action  can  be  main 
tained  upon  them  alone.    The  action1 
must  be  brought  on  the  policy^  of  in- 
surance, and  such  appraisement  is  only 
the    determination    of   an    incidental 
fact.     Brink  asjt.  New  Amsterdam  Fire 
Ins.  Co.,  bKobt.,  104.) 

12.  The  assured,  by  a  time  policy  upon  a 
vessel  which  pro'vides,  that  the  loss  (if 
any,)  shall  be  payable  at  a  certain  time 
after  proof   of  loss  and  interest  and 
that  the  premium  shall  be  deducted 
from  the  loss,  are  entitled,  in  case  of  a 
general   average  loss,  insolvency  of 
the  insurers,  and  an  appointment  of  a 
receiver  of  their  assets,  to  have  such 
loss  set  off  against  the  claim  of  such 
receivers,  on  a  premium  note  given  by 
the  assured  for  the  premium  on  such 
policy.     (Pardo  agt.  Osgood,  5  Bolt., 
348. ) 

13.  A  loss  incurred  by  a  solvent  assured 
under  a  policy  issued  by  insolvent  un- 

•derwriters,  before  the  insolvency  of 
the  latter  occurs,  is  a  "  mutual  debt  or 
credit,''1  within  the  meaning  of  the 
statutes  relative  to  trustees  of  insol- 
vent debtors,  capable  of  being  set  off 
.against  the  premium  upon  such  policy  ; 
although,  by  the  terms  of  the  policy 
the  loss  be  not  payable  until  a  certain 
time  after  proof  of  it  and  interest,  and 
on  such  proof  was  presented  to  the  re- 
ceivers before  such  insolvency.  (Id.) 

14.  Where  "  ice  "  is  excepted  from  the 
perils  enumerated  in  a  policy  of  insur- 
ance, as  those  assumed  by  the  insurers, 
upon  a  cargo  of  a  vessel  described 
therein  as  "  lying  in  the  port  of  New 
York,"  the   latter  are  not  liable  for  a 
loss  occasioned   by  such   peril   to  the 
cargo  while  such   vessel   was    being 
•fastened  to  a  pier  in  the  East  river  in 
the  city  of  New  York,  just  after  hav- 
ing been    towed  from    her    previous 
berth  in  the   Hudson   river,  although 
the  enumerated  perils  were  declared 
in  the  policy  to  be  those  "  on  said  trip 
or  voyage,  or  while  lying  up  as  afore- 
said," without  any  mention  in  such 
policy  of  a  trip  or  voyage  of  any  kind ; 
and  a  mere  permission  was  given  in 


such  policy  to  tow  such  vessel  "  from 
place  to  p'lace  in  New  York  harbor." 
( Dowi  agt.  Howard  Ins.  Co..  5  Unit., 
473.) 

15.  The  words  "  the  asured,"  in  the  cov- 
enant to  pay  contained  in  a  policy  of 
life  insurance,  are  to  be  construed  to 
mean  the  person  for  whose  benefit  the 
insurance  is  made,  rather  than  the  one 
upon   whose   life   it  depends.     Thus, 
where  one  person  procures  his  own 
life  to  be  insured,  pays  the  premium, 
and  accepts  the  policy,  expressed  to  be 
for  the  benefit  of  a  third  person,  the 
latter  may  recover  thereon  by  an  action 
in  his  or  her  own  name.    (Hogle  agt. 
Guardian  Life  I'M.  Co..  4  Abb.  N.  tf., 
346.) 

16.  An  erroneous  answer  by  an  applicant 
for  insurance,  addressed  to  the  medi- 
*cal  examiner  employed   by  the  insur- 
ance company, — Held,  not  to  amount  to 
a  misrepresentation.    (Id.) 

INTERPLEADER. 

1.  In  an  action  upon  a  note  the  defendant 
Bhowed  that  the  note  was  given  for 
the  price  of  goods  sold  to  the  defend- 
ant, and  thdt  a  third  person  had  sued 
defendant  for  the  proceeds  of  the  same 
sale,  alleging  that  he  sold  the  goods 
to  the  defendant    in   his    own  right, 
while  the  plaintiff  claimed  that  such 
third  person,  in  selling  the  goods,  had 
acted  as  plaintiff's  agent:    Held,  that 
the  case  was  a  proper  one  for  an  order 
that,    upon    defendant's    paying    the 
amount  of  the  note  and  interest  into 
court,  such  third  person  should  be  sub- 
stituted as  defendant,  and  the  present 
defendant    be  discharged.      (Johnston 
agt.  Lewis,  4  Abb.  JT.  S.,  150.) 

2.  The  case  of   Trigg  agt.  HUz  (17  Abb. 
Pr.,  436),  approved  but  distinguished. 
(Id.) 

IRRELEVANT  MATTER. 

1.  In  an  action  against  a  commission 
merchant  for  the  proceeds  of  the  sale 
of  property  received  from  the  plaintiffs, 
the  defendant  cannot  set  up  as  a  defense, 
that  the  shipment  of  the  property  was 
made  in  the  name  of  the  plaintiffs  by 
mistake  ;  that  it  should  have  been  ship- 
ped in  the  name  of  third  persons  who 
had  made  advances  to  the  plaintiffs  for 
a  portion  of  the  property  ;  and  by  the 
arrangements  between  the  plaintiffs 
and  such  third  persons,  the  property 
was  to  be  shipped  in  the  name  of  the 
latter,  and  to  be  sold  on  their  account. 
(Aubrey  agt.  Fiske,  an*,  279.) 
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2.  Such  allegations  are  irrelevant,  and 
are  properly  stricken  out  as  such.  It  is 
a  proposition  to  litigate  as  a  volunteer, 
a  supposed  claim  of  third  persons,  who 
are  not  parties  to  the  suit.  (Id.) 

JOINT  DEBTORS. 

1.  An  action  against  two  defendants,  up- 
on a  joint  and    several    contract  as 
joint,  cannot  be  made  an  action  upon  it 
as   several,  unless  one  of  the   defen- 
dants is  stricken  from  the  record  as  a 
party,  or  has  a  defense   personal  to 
himself.     A  several  appeal  by  one  de- 
fendant will  not  divide  the  action  into 
two.  (Brown  ust., Richardson.  4  Robt., 
603.) 

2.  Under  the  Code,  any  one  or  more  co- 
plaintiffs  or  co-defendants  may  appeal 
alone,  without  notice  to  any  one  but 
the  opposite  party,  and  the  clerk ;  and 
such  appeal  by  one  will  not  prevent 
the  other  from  appealing.     (Id.) 

3.  Although  one  of  several  joint  defen- 
dants, may  waive  any  defense  made  by 
him,  he  cannot  waive  that  of  his  co- 
defendant  ;  the  plaintiff  has,  therefore, 
a  right  to  insist  that  the  issues  in  the 
action  bhall  be  tried  as  against  both 
together.     (Id.) 

4.  Where,  in  an  action  brought  against 
two  defendants,  as  joint  debtors,  the 
summons  is  served  on  only  one,  who 
appears,  no  appearance  being  entered 
for  the  other,  the  judgment  should  be 
entered  against  both  defendants,  but 
directing  the  amount  recovered  to  be 
made  of  tb$  joint  property  of  both,  and 
the  individual  property  of  the  defen- 
dant served.     (Not  them  Bank  of  Ken- 
tucky agt.  Wright,  5  Robt.,  604.) 

5.  A  summons  against  a  joint  debtor  not 
served  in   the  action,   requiring  him 
(under  section  375  of  the  Code  of  Pro- 
cedure), to  show  cause  why  he  should 
not  be  bound  by  the  judgment,  cannot 
be  issued  on  a  judgment  of  the  marine 
or  district  courts,  although  it  has  been 
docketed  in  the  county  clerk's  office. 
(Ticknor  agt.  Kennedy,  4  Alb.  N.  S., 
417.) 

JUDGMENT. 

1.  It  is  a  general  if  not  universal  princi- 
ple, that  an  action  and  judgment  be- 
tween two  persons  shall  not  bind  or 
effect  a  third  person,  who  could  not  be 
admited  to  make  a  defense,  to  examine 
witnesses,  or  to  appeal  from  the  judg- 
ment. (Yorks  agt.  Sleele,  50  Barb., 
397.) 


2.  Bringing  an  action  upon  a  judgment, 
where  it  may  be  brought  at  all,  with- 
out the  leave  of   the  court    required 
by  the  71st  section  of  the  Code  of  Pro- 
cedure, is  a  mere  irregularity,  which 
may  be  waived  by  the  opposite  party 
by  not  taking  the  objection  in  time,  or 
otherwise.    It  does  not  constitute  any 
part  of   the   cause  of  action.     (Lane 
agt.  Salter,  4  Robt.,  239.) 

3.  The  remedy  of  the  plaintiff,  in  such  a 
case  is,  under  the  375th  and  following 
sections  of  the  Code  of  Procedure,  to 
eerve  those  defendants  not  originally 
served,  with  a  summons  to  show  cause 
why  they  should  not  be  bound  by  the 
judgment,  in  the  same  manner  as  if 
they  had  been  originally  summoned. 
(Id.) 

4.  The  entry  of  satisfaction  of  a  judg- 
ment by  the  clerk,  upon  filling  a  satis- 
faction piece,  signed  and  acknowledged 
by  the  plaintiff,  and  therefore  fully 
warranting  such  entry,  may  be  disre- 
garded by  the  plaintiff  when  such  sat- 
isfaction piece  was  executed  upon  a 
condition  which    had    not  been  per- 
formed, or  was  improperly  obtained 
and  filed  ;  and  he  may  issue  execution 
upon  his  judgment  as  unsatisfied.    (An- 
derson agt.  Nicholas,  4  Robt.,  630.) 

5.  A  judgment  does  not,  by  the  filing  of 
the  satisfaction  piece    and    canceling 
the  docket  under  such  circumstances, 
so  far  lose  its  efficacy,  that  no  execu- 
tion can  be  issued  upon   it.     If  the 
plaintiff  chooses  to  disregard  the  entry 
of  satisfaction   and  to  issue  an  execu- 
tion, the  writ  will  be  deemed  regularly 
issued.     ( Id. ) 

6.  The  proper  and  regular  course,  in  such 
a  case,  however,  is  to  move  to  take  the 
satisfaction  piece  off  the  files,  cancel 
the  entry  of  satisfaction,  and  restore 
the  docket,  before  issuing  execution. 
(Id.) 

7.  Only  a  party  to  the  record,  or  a  per- 
son having  some  legal  or  equitable  in- 
terest in  the  cancelment  of  a  judgment, 
is  entitled  to  apply  to  the   court  in 
which  it  has  been  recovered  to  vacate 
or  order  it  satisfied  of  record,  and  such 
application  must  be  founded  on  recog- 
nized legal  or  equitable  grounds.     A 
mere  stranger,  without  any  personal 
equity  therefor  who  does  not  show  any 
personal  injury  to  arise  from  its  contin- 
uance is  not  entitled  to  such  relief. 
(Matter  of  Beers,  5  Robt.,  643.) 

8.  If  such  judgment  be  a  lien  upon  the 
property  of  a  third  person,  all  parties 
interested  in  such  j  unguent,  or  its  con- 
tinuance, must  be  brought  before  the 
court  by  action,  or  notice  of  the  applj. 
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cation,  whether  the  object  be  to  vacate 
the  judgment  or  relieve  such  property 
from  its  lieu.  (Id) 

9.  Where  a  judgment  entered  to  stand  as 
security,  lias  been   assigned  to    third 
persons,  who  hold   it  as  security,  the 
plaintiff  has   an   interest  in  the  judg- 
ment, upon  which  he  has  a  right  to  be 
heard,  or  at  least  notice  and  opportu- 
nity to  be  heard,  before  the  court  can 
satisfy  it  of  record.    (Id.) 

10.  The  usual  decree  for  a  sale,  in  an 
action  to  foreclose  a  mortgage,  direct- 
ing the  premises  to  be  sold  by  the 
sheriff,  and  a  judgment  for  any   de- 
ficiency that  may  arise  to  be  docketed 
by  the  clerk,  is,  "before  those  proceed- 
ings are  had,  a  "final  judgment,"  with- 
in the  provisions  of  the  Code  as  to  ap- 
peals.    (Morris  agt.  Morange,  4  Abo. 
W.  S.,  447.) 

11.  A  judgment  is  to  be  regarded  as  in- 
terlocutory,   only    when    it    reserves 
something  for  the  court  judicially  to 
determine.     (Id.) 

12.  Where  an  offer  has  been  made  by  the 
respondent  under  section  371   of   the 
Code  of  Procedure,  to  allow  the  judg- 
ment before  the  justice  to  be  corrected, 
and  the  same  has  been  accepted  by  the 
appellant  and  the  judgment  corrected 
accordingly  : 

13.  Held,  that  the  appellant  is  entitled 
to  an  order  or  judgment  of  the  appel- 
late court  for  the  recovery  of  the  amount 
of  his  disbursements  on  appeal,  and  hii 
costs  in  the  court  below.     ( This  case  is 
said  to  be  incorrectly  reported  in,  vol.  35 
How.  Pr.  M.,    p.  364.)      (Ponto    agt. 
Phelps,  ante,  19.) 

14.  This  court    will    no    longer   allow 
judgments  to  be  affirmed  on  the  call  of 
the  calendar    at  general  term,  if  the 
cote  has  not  been  settled  and  filed.  (Affir- 
mance on  Default,  ante,  366.) 

15.  And  no  such  cause  will  be  allowed 
to  be  put  upon  the  calendar,  unless  by 
an  order  of  a   justice    of   the    court. 
(Id.) 

6.  A  married  woman,  may  under  the  stat- 
utes— 1860-'62,  confess  a  judgment  to  ob- 
tain and  secure  a  foan  of  money  to  car- 
ry on  her  separate  business.  (First 
National  Dank  of  Canandaigua  agt. 
Garlinghouse,  ant*,  369.) 

17.  Where  she  is  expressly  authorized  by 
the  satntes,  "  to  sue  and  be  sued,  in  the 
same  manner  as  if  she  were  sole,''  she 
is  impliedly  authorized  to  use  the  req- 
uisite and  ordinary  agencies  of  suing 
and  being  sued ;  that  is,  to  appoint  an 
attorney  for  that  purpose.  Aud  when 


she  confess ea  a  judgment,  she  submits 
to  be  sued  in  that  form  and  uiauuer. 
(Id.) 

18.  JOHNSON,  «/".,  dissenting:  Holding  in 
effect,  that  the  courts  have  no  power  nor 
authority  to  extend  the  release  of  disa- 
bilities of  coverture  at  common  law,  be- 
yond those  txprfsily  prescribed  by  t/<t 
itatutet.  (Id. i 

JURISDICTION. 

1.  The  act  of  April  26,  1S31,  commonly 
called  the  "Stihvell  act,"  has  not  been 
repealed  by  the  Code  of  Proceedure, 
or  by  any   provision  or  provisions  of 
the  latter  act.     (People  agt.  Goodwin, 
50  Sarb.,562. 

2.  The  city  judge  of  New  York  has  no 
jurisdiction    to  entertain   proceedings 
under  the  Stilwell  act.     (Id.) 

3.  Notwithstanding  the  abolition  of  the 
office  of  Supreme  Court  commissioner, 
by  the   constitution  of  1846,  the  legis- 
lature has  the  constitutional  power  to 
confer  on  the  city  judge,  or  the   re- 
corder of  the  city  of  New  York,  ju- 
risdiction    to     entertain    proceedings 
under  the  "Stilwell   act."    But  since 
the   office  was   abolished,  the  legisla- 
ture has  not  done  so.     (Id.) 

4.  It  was  not  the  intention  of  the  legis- 
lature, by  the    act  of  February   18, 
1848,  (Laics  of  1848,  ch.  48,)  to  confer 
upon  the  recorder  of  the  city  of  New 
York,  jurisdiction   under  the  act  of 
1831 ;  he  not  being  a  judge   of    the 
court  of  record  within  section  2  of  the 
former  act.      And  if  the  recorder  is 
not  a  judge  of  a  court  of  record,  the 
city  judge  is  not.    (Id.) 

5.  When  a  courthas  jurisdiction,  every 
intendment  is  in  favor  of  the  regular- 
ity and   sufficiency  of  the  subsequent 
proceedings.       Especially   will   it  be 
presumed  that  the  court  obeyed  the 
mandate  of  a  statute  governing  the 
procedings.        (Sector,     &c.,    Trinity 
Church  agt.  Higgins,  4Hobt.,  I.) 

6.  The  non-residence  of  the  defendant  iu 
this  state,  and  the  snrvice  of  a  sum- 
mons  upon  him  in  another  state,  and 
not   in  the  city  of  New  York,  in  an 
action  in  this  court,  when  set  up  in  an 
answer,  require  a  judgment  for  the 
abatement  of  the  suit,  or  the  dismissal 
of  the  complaint.     If  not  denied,  they 
are  admitted,  and  there   is  no  issue, 
either  of  fact  or  of  law,  in  the  case,  to 
be  tried.  (Sullivan  agt.  JVajee,  4  Robt.. 
616.) 

7.  An  appearance  by  putting  in  an  an- 
swer protesting  against  the  exerciss  ot 
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jurisdiction,  is  not  such  an  appearance 
as  waives  the  objection  to  tne  juris- 
diction of  the  court.  (Id.) 

8.  Nor  is  the  mere  subscription  of  an 
answer  with  the  name  of  an  attorney 
such  an  appearance  as  to  waive  any 
objection  to  the  jurisdiction.  \Id.) 

JURORS. 

I.  In  an  action  to  recover  damages  for  a 
libel,  respecting  the  plaintiff 's  conduct 
in  the  management  of  theatrical  rep- 
resentations, the  fact  that  a  juror  de- 
clares himself  opposed  to  theatrical 
representations,  is  not  a  ground  of 
challange  for  principle  cause.  (Mar- 
etzek  agt.  Cauldwell,  5  Itobt.,  660,) 

Si.  Such  an  opinion  does  not  amount  to 
absolute  incompentency,  and  is  there- 
fore only  a  ground  of  chalange  to  the 
favor.  (Id.) 

JUSTICES  COURTS. 

1.  On  an  application  by  a  party  for  an 
adjournment,  in  a  justie's  court,   the 
justice  has  the  right  to  allow  the  oppo- 
site party  to  introduce  evidence  show- 
ing that  the  application  is  not  made  in 
good  faith   and  is  groundless.     ( Weed 
agt.  Lee,  50  Barb.,  354.) 

2.  An   appellate  court  will  not  interfere 
with  the  discretion  of  a  justice  of  the 
peace   in  determining  a  question  of 
adjournment,  except  in  a  clear  case  of 
an  abuse  of  such  discretion.     (Id.) 

3.  A  person  deputied  by  a  justice  of 
the  peace  to  serve  a  summons,  must  ex- 
ecute it  in  the  same  manner  as  the 
statute  requires  a  constable  to  execute 
such  process.    Jackson  agt.  Sherwood, 
50  Barb.,  356.) 

4.  He  must,  therefore,  serve  the  sum- 
mons and  make  the  return  in  writing, 
in  the  same  manner  as  a  constable,  in 
order  to  confer  jurisdiction  upon  a  jus- 
tice.    (Id.) 

5.  This  court  will  not  try  the  truth  or  fal- 
sity of  pleadings  upon  affidavits ;  nor 
that  they  were  interposed  in  bad  faith, 
if  they  appear  sufficient  upon  their  face. 
(Fuller  agt.  Brierly,  ante,  47.) 

6.  Under  the  law  of  1862,  if  the  amount 
litigated  before  a  justice  of  the  peace 
exceeded  the  sum  of  $50,   an  appeal 
might  be  taken  and  a  new  trial  had  in 
the  county  court,  before  a  jury.    (Id.) 

7.  Under  the  amendment,  in  1865,  of  the 
law  of  1862,  where,  before  the  justice, 
the  pleadings  demand  judgment  for  an 
amount  exceeding  $50,  a  new  trial  may 


be  had  in  the  county  court,  upon  ap. 
peal  thereto ;  and  that,  whether  the  de- 
fendant appears  upon  the  trial  before 
the  justice  or  not.  (Id.) 

8.  Therefore,  a  defendant,  without  any 
merits,   can  insert  a  count  in  his  ans- 
wer claiming  a  sum  against  the  plain- 
tiff exceeding  $50,  and  demanding  judg- 
ment therefor,  and  abandon  the  litiga- 
tion before  the  justice  for  any  cause  his 
fancy  may  suggest,   and,  if  judgment 
goes  against  him,  appeal  to  the  county 
court.     (Id.) 

9.  A  justice  of  the  peace  has  the  power 
and  may  amend  a  complaint,   at  any 
time  before  trial,   by  substituting  one 
form  of  action  for  another.      (Bigelow 
agt.  Dunn,  ante,  120J 

10.  A  defendant,  in  pleading  title  to  land 
in  a  justice's  court,  is  not  restricted  to 
interposing  it  at  the  time  of  joining  is- 
sue, as  required  by  the  Revised  Stat- 
utes, but  may,  under  the  Code,  put  in 
his  answer  of  title  and  undertaking  af- 
terwards.     (Weeks  agt.  Siroble,   ante. 

123.; 

11.  The  rule  in  &  justice's  court\s  the  same 
as  in  all  other  courts,  that  if  a  material 
part  of  the  plaintiff's  case  is  wholly  un- 
supported by  evidence,  a  judgment  in 
his  favor  will  be  reversed  on  appeal, 
whether  the  trial  be  with  or  without 
a  jury.     (Moore  agt.  Noble,  ante,  385.) 

LANDLORD  AND  TENANT. 

1.  The  liability^  of  the  owner  of  a  build- 
ing for  injuries  to  third  persons,  caused 
by  a  defect  in  the  construction  of  it  or 
its  appurtenances,without  any  immedi- 
ate or  active  agency  on  his  part,  does 
not  extend  to  his  mere  agents  or  those 
employed  by  him.  (Bobbins  agt.  Mount, 
4  JRobt.,  553.) 

2.  The  owner  of  a  fixture  in  a  building, 
whose  use,  if  made  with  proper  care, 
will  not  be  productive  of  injury  to  any 
one,  is  not  responsible  for  its  negligent 
or  careless  use  by  third  persons,  even 
if  he  has  parted^  with  its  control  to 
them.     For  any  injuries  arising  from 
such  improper  use,   only  the  person 
guilty  of  it  is  responsible.     But  the 
person  injured  is  not  entitled  to  any  in- 
demnification, if  his  own   negligence 
has  concurred  in  producing  the  injury. 
(Id.) 

3.  The  duty  of  a  landlord  towards  his 
tenants,  in  regard  to  the  fixtures  in  a 
building,  for  supplying  such    tenants 
with   water,   ends  with   their  proper 
contraction  and  the  sufficiency  of  the 
materials  of  which  they  are  composed 
to  enable  them  to  be  used  with  safety, 
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if  used  with  ordinary  earn.  Their 
responsibility  does  not*  last  during  the 
•whole  continuance  of  such  fixtures  for 
the  improper  conduct  of  others  in  caus- 
ing them  to  do  damage  by  an  overflow 
of  water,  or  other  careless  use  of 
them.  (Id.) 

4.  In  the  city  of  New  York,  a  tenant  who 
holds  over,  and  remains  in  possession 
of  premises  leased  to  him  at  a  certain 
rent,  with  the  assent  of  the  owner,  af- 
ter the  expiration  of  the  term,  without 
any  new  agreement  as  to  the  rent,  be- 
comes a  tenant  from  year  to  year,  and 
liable  for  the  rent,  at  the  same  rate,  up 
to  the  1st  of  May  next  after  the  hold- 
ing under  such  tenancy  commenced. 
(Witt  agt.  Mayor,  <tc..  JV.  T..  5  Bobt.. 
248.) 

5.  Where  a  lease  for  a  term  of  over  two 
years,  executed  on  behalf  of  the  cor- 
poration of  the  city  of  New  York  by 
the  comptroller,   was    good    for  two 
years,  at  least,  of  the  term  demised  by 
Jt,  as  authorized  and  directed  by  an  or- 
dinance of  the  common  council  of  that 
city ;  Held  that  the  entry  of  the  cor- 
poration   thereunder,   their  continued 
posesaion,  and  payment  of   the   rent, 
were,  together,  sufficient  to  establish 
their  acquiescence  in,  and  ratification 
of,  the  contract  so  made  by  their  agent 
and  officer,  as  to  its  excess  of  the  au- 
thority expiessly  conferred  upon  him 
by  them.     (Id.) 

6.  One  who  has  leased  premises  to  the 
corporation  of  New  York  may  recover 
of  such  corporation,  as  for  waste,  such 
damages  as  he  has  sustained  by  reason 
of  injuries  done  to  his  building  by  them, 
or  their  officers  or  employees,  in  fitting 
the  same  for  their  own  use  while  occu- 
pying them.    (Id.) 

7.  Such  a  claim  does  not  depend,  alone, 
upon  any  covenants  in  the  lease,  but 
exists  independently  of  them,  also,  at 
common  law.     (Id.) 

8.  An  action  by  a  landlord,  or  a  new  ten- 
ant, against  a  lessee  in  possession,  to 
recover  possession  of  the  land,  or  sum- 
mary proceedings  before  a  magistrate 
for  that  purpose,  dp  not  constitute  such 
an  "injury,"  as  is  intended    by  the 
219th  section  of  the  Code.    (McGune 
agt.  Palmer,  5  Bolt.,  607.; 

9.  The  making  of  a  parol  lease  by  the 
owner  of  land  constitutes  a  legal  title 
in  the  4es8ee,  which  he  is  entitled  to 
defend  against  all  tin  world,  by  all  the 
means  the  law  perm  *,s  for  the  defense 
of  property  against   -in  arbitrary  as 
sailant;     and   constitutes    a  complete 
barrier  to  all  attempts  legally  to  eject 


him,  before   the  legal  termination  of 
the  lease.    (Id.) 

10.  A  parol  lease  of  premises,  from  the 
owner,  is  a  perfectly  good  defense  to 
any   proceedings  to  "eject  the    lessee 
summarily,  or  to  an  action  to  recover 
the  possession  of  the  land.     (Sana  agt. 
Keusing,  5  Bolt.,  609.; 

11.  Against  unlawful  violence  the  tenant 
has  the  protection  of  magistrates  and 
the  police,   if   unable   to  resist  it  by 
himself   alone.     A  court  of  equity  is 
not  a  proper  tribunal  to  prevent  or  re- 
dress such  wrongs.    (Id.) 

12.  It  is  a  sound  principle  that  the  action 
for  use  and  occupation  is  founded  upon 
contract,  and  lies  only  when  the  rela- 
tion   of    landlord    and    tenant    exist. 
(Coit  agt.  Planer,  4  Abb.  2f.  &'.,  140.) 

12.  But  a  contract,  in  order  to  sustain 
the  action  need  not  be  express ;  it  may 
be  implied  from  circumstances, — e.  g., 
from  trie  facts  ths»t  the  plaintiff  notified 
the  defendant  he  would  charge  defen- 
dant a  certain   rent  for  the   premises, 
and  the  defendant,  under  sucn  notice, 
entered  upon,  and  used  them.    (Id.) 

13.  Possession  of   leased   premises,   the 
property  of  the  plaintiff,  in  an  action 
for  use  and   occupation,   is   sufficient 
evidence  of  an  assignment  of  them  by 
the  original  lessee  to  the  defendant,  to 
enable  the  owner  ft>  recover  against 
the  defendant  directly.  (Id.) 

15.  Where  the  owner  of  a  farm  enters 
iiito  an  agreement  with  a  tenant,  and 
lets  him  his  farm  on  terms  in  substance, 
that  the  owner  is  to  furnish  the  farm 
•with  the  live  stock  agreed  npon,  and 
certain    parts   of  the  seed,  grain  and 
grass  seeds,  and  the  tenant  is   to  fur- 
nish and  supply  the  residue,    and  per- 
form the  labor  aud  devote  the  care  re- 
quired for  the  purpose  of  carrying  on 
the  farm  in  a  workmanlike  manner, 
providing  for  and  taking  care  of  the 
stock  and  its  increase,  and  to  leave  up- 
on the  farm  at  the  expiration  of   his 
term,  the  same  amount  of  live  stock 
he  received  from  the  owner,  agreeing 
to  deliver  to  the  owner  one-half  of  all 
the  products  of  the  farm  ;   but  no  pro- 
vision made  of  the  hay  which  should 
be  raised  on  the  farm : 

16.  The  enterprise,  though  not  a  partner- 
ship is  in  the   nature  of  one  ;   the   lea- 
ding object  being  to  place  the   tenant 
in  a  situation   where  he  could   work 
the  farm  on    shares  for  the   benefit  of 
both.     (Burdick  agt.    WasKburn,  ante, 
468J 

17.  Tlie  tenant  therefore  had  a  right  to 
feed  out  the  hay,  on  the  farm,  to  the 
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stock  and  horses  designated  in  the 
agreement  to  be  kepi  on  the  farm : 
and  if  there  was  any  excess  of  hay  re- 
maining after  he  had  performed  all  his 
obligations  under  the  agreement,  it  be- 
longed to  him  and  not  to  the  owner. 
(Id.) 

18.  The  owner,  before  the  expiration  of 
the  term,  having  turned  the  tenant  out 
of  possession  of  the  premises,  and  ta- 
ken possession  himself,  on  the  alleged 
ffround  that  the  tenant  was  feeding  his 
(tenant's)  horses  on  the  hay  in  viola- 
tion of  the  agreement,  laid  himself  lia- 
ble in  damages  to  the  tenant  for  the 
value  of  whatever  excess  of  hay  there 
might  be  proved  to  be.  (Id.) 


LESSOR  AND   LESSEE- 

1.  Where  a  lease  for  a  term  of  years  gives 
to  the  lessee  the  right  to  purchase  the 
premises  at  any  time  within  the  first 
three  years,  on  paying  a  specified  sum, 
and  the  lessee,  during  the  period  speci- 
fied, purchases  and  obtains  the  title  of 
two  of  the  five  heirs  of  the  lessor,  it 
setins  this  will  be  deemed  a  part  per- 
formance on  his  part,  and  on  the  part 
of  the  heirs,  showing  an  unequivocal 
election  on  his  part  to  purchase  the 
property,  and  a  recognition  by  them  of 
such  right,  which  will,  without  any 
further  tender,  entitle  him  to  file  a  bill 
for  a  specific  performance.  (Kerr  agt. 
Pu.rdy,  50  Barb.,  24.,) 

U.  It  seems  that  on  the  death  of  the  lessor, 
in  such  a  lease,  the  interests  of  his  heirs 
in  the  premises  become  severed,  and 
the  lessee  must  purchase  of  each  his 
interest  separately,  lid.) 

3.  Where  premises  agreed  to  be  sold  are 
incumbered  by  a  dower  right  and  by  a 
mortgage,  a  strict  tender  of  the  pur- 
chase monev  by  the  vendee  is  not  nec- 
essary.    (Id.) 

4.  Although,  strictly  speaking,  an  estate 
ac  will  is  where  one  man  lets  land  to 
another  to  hold  at  the  will  of  the  lessor ; 
the  agreement  expressly  providing  that 
the  premises  shall  be  so  held ;  yet  if  a 
tenant  be  placed  on  land  without  any 
term  prescribed,  or  rent  reserved,  and 
as  a  mere  occupier,  he  is  only  a  tenant 
at  will.  (Sarsfidd  agt.  Ilealy,  50  Barb  , 
245.) 

5.  Where  there  is  no  covenant  in  a  lease 
restricting  the  use  of  the  premises  by 
the  lessee,   but    only  by  sub-lessees, 
such  sub-lessees  are  bound  by  the  cove- 
nant, because   it  runs  with  the   land. 
(Importers  and  Traders'  Ins.  Co.,  agt. 
Christie,  5  Bobt.,  16'J.) 


6.  Where  a  lease  contains  a  covenant  en 
the  part  of  the  lessee  not  to  under  let 
the   premises,  to  any  one  whose  busi- 
ness or  signs  are  considered  objection- 
able by  the  lessor,  or  without  his  writ- 
ten consent,  an  injunction  order  is  only 

E roper  against  a  sub-lessee  in  case  the 
nsiness  intended  to  be  conducted  by 
him  should  prove  "  objectionable  "  to 
the  lessor,  within  the  meaning  of  the 
covenant.     (Id.) 

7.  The  acceptance  of  rent  due  after  a 
forfeiture  has  pccured   by  the  breach 
of  a  condition  in  the  lease  as  to  under 
letting,  after  an  action  has  been  com- 
menced to  recover  the  demised  premi- 
ses for  such  forfeiture,  is  not  a  waiver 
of  it.     (Id.) 

8.  In  an  action  to  recover  demised  pre- 
mises for  forfeiture  of  the  term,  by 
reason    of    non-performance    by    the 
lessee  of  a  covenant  contained  in  the 
lease  thereof,  "  to  keep  the  premises  in 
good  repair,  and   do  all  necessary  re- 
pairs upon  the  building,  (upon  such 
premises,)  and  the  gas  and  Croton  wa- 
ter pipes,"  under  a  clause  of  forfeiture 
for  non-performance  of  covenants  con- 
tained in  such  lease,  if  it  be  established 
that  the  building  was  allowed  to  be  ont 
of  repair  at  any  time,  the  plaintiff  is 
entitled    to    recover,   from    whatever 
cause   such  defect  may  have  arisen, 
notwithstanding  such  lease  contains  an 
additional  covenant  by  the  lessee  to 
"  quit  and  surrender  the  premises  in  as 
good  state  and  condition  as  reasonable 
use  >and  wear  thereof  would   permit, 
damages  by  the  elements  excepted." 
BAKBOUR,  J.  dissented.     (Kling  agt. 
Dress,  5  Robt.,  521.) 

LIENS. 

1.  The   states  have  the   right  to  enact 
laws  creating  liens  upon  domestic  ships 
or  vessels,  for  supplies,   repairs,    &c., 
furnished  them  in  home  ports ;  and  the 
act  of   the    legislature   of   this    state 
"to   provide  for  the  collection  of  de- 
mands   against    ships    and    vessels." 
passed  April  24.  1862,  is  constitutional 
and  valid.     (Matter  of  S  learnt  hip  Cir- 
cassian, 50  Barb.,  490.) 

2.  An  attachment  may  therefore  be  issued 
out  of  a  state  court  against  a  steam- 
boat, under  that  act,  for  supplies  fur- 
nished for  her  in  the  city  of  New  York 
(her  home  port),  notwithstanding  the 
provisions  of  the  act  of  congress,  giv- 
ing to  the  district  courts  of  the  United 
S'ates  4i  exclusive  cognizance  of  all  civ- 
il  causes  of   admiralty  and  maritime 
jurisdiction."    (Id.) 
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3.  The  judiciary  act  of  congress  of  1789, 
section  9  (Statutes  at  Large,  73),  declar- 
ing that  district  courts  of  the  United 
States  shall   have    "exclusive  cogni 
zance  ol   all  civil  causes  of  admiralty 
and  maritime  jurisdiction,"  saving  to 
suitors  in  all  cases  the  right  of  a  com- 
mon law  remedy,  where  the  common 
law  is  competent  to  give  it,  does  uot 
deprive  state  courts  of  the  right  to  en- 
force by  attachment  a  lien  against  a 
steamboat  running  between  the  city  of 
New  York  (her  home  port),  and  a  port 
in  a  sister  state,  for  supplies  furnished 
her  under  the  act  of  the  legislature  of 
the  state  of  New  York  "  to  provide  for 
the  collection  of  demands  against  ships 
and  vessels,"    passed  April  24,    1862. 
(Bird    ngt.    Steamboat  Josephine,    50 
Barb.,  501.) 

4.  Exclusive  jurisdiction  in  such  cases  is 
not  vested  in  courts  of  admiralty  of  the 
United  States.     (Id.) 

5.  Torts  are    not    ordinary  commercial 
transactions,   and,   therefore,    are  not 
subjects  of  a  lien.     Nor  can  the  right 
of   election,   which   the  law  gives  a 
party  injured,  to  convert  a  tortions  con- 
version into  a  contract  of  sale,  be  made 
use  of  to  create  a  lien  for  the  money 
debt  thereby  produced,  upon  jjoods  held 
in  pursuance  of  an  ordinarv  commercial 
relation   by  contract.      (Thacher  agt. 
Hannahs,  4  Roll.,  407.) 

6.  The  doctrine  of  a  factor's  lien  for  a 
general    balance  of   accounts,    never 
•went  so  far  as  to  embrace  even  the 
price  of  goods,  sold  by  a  factor  to  his 
principal,  not  connected  with  the  gen- 
eral purposes  oi  their  relation  as  prin- 
cipal and  agent.    Per  ROBEKTSON,  Ch. 
J.     (Id.) 

7.  Where  goods  come  to  the  possession 
of  a  party  by  a  mistake  of  which  he  is 
fully  aware  at  the  time,    and  subse- 
quently, for  voluntary  repairs  put  by 
him  upon  the  property  he  claims  alien 

.thereon,  for  which  he  detains  it,  he  be- 
comes a  wrongdoer  from  the  beginning, 
and  consequently  liable  in  an  action  for 
a  wrongful  taking  and  detention,  and 
no  demand  for  the  delivery  need  be 
alleged.  (Purees  agt.  Moltz.  5  Molt., 
653.) 

8.  A  conveyance   of  premises  made   in 
fraud  of  a  mechanics'  lien  will  have  no 
effect  to  bar  or  preclude  the  foreclosure 
of  such  lien,  although  the  notice  of  lien 
is  filed  subsequent  to  such  conveyance, 
but  within  the  statutory  limit.  '  (Mee- 
kan  agt.  Williams,  ante,  73.) 

9.  The   time  of  performance  of  the  work 
stated  in  a  building  contract  in  writing, 
uuderseal,  may  be  extended  or  waived 


i 

by  parol.  And  such  extension  or  wai- 
ver need  not  be  established  by  positive 
testimony  ;  it  mav  be  inferred  from  cir- 
cumstances. (Id.) 

10.  An  appellate  tribunal  will  not  be  jus- 
tified in  assuming  anything  not  clearly 
deducible  from  the  evidence  which  is 
before  it,  and  should  not  be  unmindful 
of  the  consideration  that  the  evidence 
is  rarely,  if  ever,  brought  before  it  in 
as  perfect  a  form  as  it  was  received. 
(Id) 

MANUFACTURING  CORPORA- 
TIONS. 

1.  The  policv  of  the  act  of  the  legisla- 
ture authorizing  the  formation  of  com- 
panies to  carry   on    any   mechanical 
business,  (Laics  of  1848,"  ch.   40,)  and 
the  prevention  of  injustice,  require  the 
liability  of  trustees  under  it  to  be  con- 
fined to    debts   contracted    by   them- 
selve.  (McHarg  agt.  Eastman  4  Roll., 
635.) 

2.  The  ,12th   section  of  the  statute  must 
be  construed  as  if  it  read  "for  all  debts 
then  existing,    (contracted  by  them,) 
and  for  all  that  shall  be  contracted  (by 
them)    before    such    report    shall    be 
made."    (Id.) 

3.  A  trustee  of  snch  a  company  can, 
therefore,    only  be    made    liable  for 
debts  contracted  while  he  is  trustee.    A 
mere  judgment  is  uot  such  a  debt.    The 
case  of  Garrison  agt.  Howe,  (17  IT.  Y. 
Rep.  458,)  apparently  to  the  contrary, 
commented  on  and  explained.     (Id.) 

4.  The  phrase  "the  place  where  tbe  busi 
ness  of  the  company  is  carried  on,17  in 
the  statute,  has  a  technical  meaning, 
and  refers  to  the  place  designated  in  the 
certificate  of   incorporation.      That  is 
required  to  designate  the    town  and 
county  in  which  the  operations  of  the 
company  are   to  be  carried   en.     It  is 
with  the  clerk  of  such  county  tnat  the 
report  is  required  to  be  filed.     Hence, 
an  allegation  that  it  was  not  filed  with 
the  clerk  of  another  county  where  the 
company  might  actually  have  carried 
on  its  business,    amounts  to  nothing. 
(Id.) 

5.  Where  a   petroleum  company  newly 
organized    authorized    W.  their  pres- 
ident and    L.  one  of  their  trustees,  to 
sell  4.000  shares   of  stock   of  the  said 
company   for  $2.50  per  share,  the  par 
value    being     $10.  and  W.   received 
from  the   plaintiff  $1.750,  and  gave  a 
receipt  for  that  sum  from  the  plaintift'in 
full  for  700  shares  of  the  capital  stock  of 
the  company,    the    receipt    to    be    ex 
changed  for"  certificates  of  stock  oil  pre- 
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eentation  to  tbe  secretary  and  signed 
the  receipt  "  for  J.  G.  W.,  treasurer," 
— it  constitutes  a  valid  contract  on 
the  face  of  it,  binding  the  company  to 
deliver  the  stock  for  which  the  plaintiff's 
money  was  received.  ( Otter  agt.  Bre- 
voort  Petroleum  Co.,  ante,  330.) 

6.  There  is  no  rule  of  public  policy   that 
requires  a  court  to  relieve  defendants 
from  a  contract,    other  wise  without 
objection,  binding  it    to  the  delivery 
of  shares  in  its  capital  for  a  price  below 
the  par  value.  (Per  LEONARD,  J.)  (Id.) 

7.  Where    a   judgment    is  rendered  for 
damages  against  a  company    for  the 
lion-delivery  of  200  shares  of  its  capital 
stock  at  the   highest  market  rates  be- 
tween the  time  when  the  plaintiff  de- 
manded certificates  therefor  and  the  day 
of  trial,  waiving  the  specific  delivery 
of  the    shares,    the    plaintiff  claiming 
that  the  company  had  rendered  them- 
selves incapable  of  performing  the  con- 
tract sued  on,   because  the    particular 
shares  had  been  conveyed  to  another ; 
nevertheless,  the  rule  of  damages  stated 
is  correct ;  but  it  should  also  be  shown 
that  the  company  had  not  other  shares 
forwhich  they  could  lawfully  issue  cer- 
tificates to  the  plaintiff,  if  'they  were 
under  obligations  to  do  so.     (Id.) 

8.  Where  the  plaintiff  purchased  of  W. 
acting  as  aforesaid,   on  behalf  of  the 
company,  500  shares  of  its  capital  stock 
and  represented  to  W.  that  he  had  pre- 
viously purchased  of  L.,  also  acting  as 
aforesaid  on  behalf  of   the  company, 
200  shares  more,  and  W.  believing  such 
representation  as  to  the  200  shares  to 
be  true,  received  pay  for  the  700  shares 
and  gave  receipt  as  aforesaid ;  and  it 
turned  out  such  representation  was  un- 
true in  fact,  and  the  company  thereup- 
on tendered  back   to  the  plaintiff  the 
money  for  the  200  shares  and  refused 
to  iss'ue   the    certificates  for    the  200 
shares;    notwithstanding    such  receipt 
and  payment,  there  was  not  a  valid  and 
binding  contract  between  the  plaintiff 
and  defendants  as  to  the  200  shares. 
(Id.) 

9.  The  agreement  to  sell  was  signed  by 
W.  under  a  mistake  at  least,  as  to  the 
fact  of  a  sale  made  L.,  which  mistake 
occurred  by  the  erroneous  statement  of 
the  plaintiff.     (Id.) 

MARRIED  WOMEN. 

1.  A  married  woman  is  not  liable  for  the 
doctor's  or  nurse's  bill,  contracted  for 
attendance  upon  her  ;  unless  she  has 
charged  her  separate  property  there- 
with. The  husband  is  lable  for  these 
expenses,  and  in  an  action  brought 


by  him  they  will  constitute  component 

farts  of  the  damage  sustained  by  him, 
Moody  agt.  Osgood,  50  Barb.,  628.) 

2.  Hence  in  an  action  by  a  married  wo- 
man to  recover  damages  for  a  persnoal 
irijnry,   occasioned  by  the  negligence 
of  the   defendant,  she  cannot   recover 
the  physician's  and   nurse's  bill  as  an 
item  of  damages.     (Id.) 

3.  In  equity,  generally,  a  husband  may 
make  a  gift  to  his  wife,  inter  vivos; 
and   such  gift  may  be  made  with  or 
without  the   intervention  of  trustees. 
It  need  not  be   evidenced  or  made  by 
formal  deed  of  trust  or  of  gift,  or  even 
by  any  formal  writing,  but  may  be  by 
mere   acts   and   declarations ;    and  if 
necessary,  the   court  will  regard  the 
husband,  in  such  cases,  as  trustee  for 
the  wife.      (Lockwood    agt.  Collin.  4 
Bolt.,  129-) 

4.  Such  rule   in  equity  is  not  abrogated 
by  the  acts  of  the  legislature,  of  1848, 
and   1849,  "for  the  more  effctual  pro- 
tection of  the  propeny  of  married  wo- 
men," notwithstanding    they   declare 
that  "it  shall  be  lawful  for  any  mar- 
ried female    to  receive  *  *  *  *  from 
any  person  other  than  her  husband}' 
(Id.) 

5.  As  under  the  acts  of  1848,  1849,  1860, 
and   1862,  a  married  woman,  can  carry 
on  business   on   her  own  separate  ac- 
count, and  a  stranger  can  set  her  up  in 
business,  a  fortiori  her  husband  can 
set  her  up  in  business  on  such  account. 
(Id) 

6.  In    action   by  a  purchaser  for  value 
from  a  married  woman,  of  land  which 
her    husband   purchased,  but    which 
was  conveyed  to  her  in  her  own  name, 
and  which  she  afterwards  conveved  to 
plaintiff,  brought  to  recover  possession 
of  the   land,   a   parol    agreement  be- 
tween the  husband  and  the  wife,  though 
made   before   the  plaintiff's  purchase, 
that  the  land  should  be  considered  as 
belonging  to  a  child  of  the  husband 
and  wife,  and  should  be  held  by  the 
husband   in   trust  for  the    benefit  of 
such  child,  forms  no  defense.     (Gray 
agt.  Croquet,  4  All.  N.  S.,  113.). 

7.  Nor  is  the  fact  that  the  husband  pro 
cured  the  conveyance  of  such  property 
to  his  wife  for  the  purpose  of  securing 
a  home  for  himself  and  familyin  case  of 
future  misfortunes,  any  defense  to  such 
an  action.     (Id.) 

8.  Under    the   act  of    March  20,    1860 
(Law*  of  1860,  157,  §  1,)— which  ex- 
empts the  separate  property  of  a  mar- 
ried woman  from  liability  for  debts  of 
her  husband,  except  sno.h  as  mav  have 
been  contracted  for  support  of  ''herself 


602 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


or  her  children," — it  is  not  sufficient 
to  allege  in  the  complaint  in  an  action 
to  charge  her  estate,  that  the  debt 
•was  contracted  for  the  support  of  her- 
self and  her  family.  (  Valentine  agt. 
Lloyd,  4  Alb.,  N.  &,  37! .) 

9.  An  action  to  reach  the  separate  es- 
tate of  the  wife,  in  a  case  within  the 
act  should   be  special,  seeking  that  re- 
lief  only  ;    ana  it  is   not  competent 
to  join  both  husband  and  wife,  and  ask 
a  general  judgment  against  both,  as 
well  as  an  execution  against  her  sep- 
arate estate.    (Id.) 

10.  Where  a  married  woman,  being  an  in- 
fant, took  a  deed  of  land,  upon  which 
there  was  an  existing  mortgage,  which 
she  assumed  to  pay  as  a  part  of  the  con- 
sideration money  for  the  premises  con- 
veyed ;  subsequently,  and  while  an  in- 
fant, she  conveyed  the  premises  with 
warranty  of  title  and    took  the   pur 
chaser's  covenant  to  assume  the  same 
mortgage,  and  on  a  foreclosure  of  the 
mortgage  subsequently,   and  after  she 
had  become  of  full  age,  she  appeared  in 
the  foreclosure  suit  by  attorney  and  put 
in  no  answer,  and  ju'dgment  was  enter- 
ed in  foreclosure  aa  if  she  had  been  an 
adult  during    the   whole  transaction: 
(Flinn  agt.  Powers,  ante,  289.) 

*1.  Held,  that  by  her  suffering  the  fore- 
closure complaint,  in  which  she  was 
made  a  defendant,  to  be  taken  as  con- 
fessed by  her,  she  determined  that  the 
act  done  by  her  in  infancy — the  cove- 
nant to  assume  and  pay  the  mortyajre, 
should  stand,  and  rendered  her  liable 
for  a  deficiency.  (LoTT,  J.,  dissenting. 
A  ffiminq  S.  G.  at  special  term.  35  How. 
2?9.)  (Id.) 

12.  A    married  woman,   may  under  the 
statutes — 1860-'62,   confess  a  judgment 
to  obtain  and  secure  a  loan  of  money 
to  carry  on    her    separate    business 
(First  National  Bank  of  Canandaigna 
agt.  Garlinghouse,  ante,  369.) 

13.  Where  she  is  expressly  authorized  by 
the  statutes,  "to  sue  and  be  sued,  in 
the  same  manner  as  if  she  were  sole," 
she  is  impliedlv  authorized  to  use  the 
requsite  and  ordinary  agencies  of  suing 
and  being  sued  ;    that  is,  to  appoint  an 
attorney  for  that  purpose.    And  when 
she  confesses  a  judgment,  she  submits 
to  be  sued  in  that  form  and  manner. 
(Id.) 

,4.  JOHNSON,  J". ,  dissenting :  Holding  in 
effect,  that  the  courts  have  no  power  nor 
authority  to  extend  the  release  of  disabil- 
ities of  coverture  at  common  law,  beyond 
those  expressly  prescribed  by  the  statutes. 


15.  The  wife'd  separate  estate  cannot  be 
charged  with  a  debt  fraudulently  con- 
tracted, without  her  privity,  sanction, 
or  adoption,  whether  such  fraud  be  com- 
mitted by  her  husband  or  any  of  her 
relatives ;  although  the  materials  for 
which  the  debt  was  created  went  di- 
rectly for  the  benefit  of  her  separate 
estate  with  her  full  knowledge.  (Cor- 
ning agt.  Lewis,  ante,  425.) 

MORTGAGOR  AND  MORTGAGEE. 

1.  Where  one  holds  a  mortgage  on  real 
estate,  to  secure  the  payment  of  money 
owing  to  him  by  the  mortgagor,  and 
before  the    payment    of    the    money 
secured  by  the   mortgage,  the   mort- 
gagee becomes  indebted  to  the  mort- 
gagor,   on    book    account,    a   junior 
fncumbrancer,  whether  general  or  spe- 
cific, upon  the    mortgaged    premises, 
has  the  right  to  have  such  indebtedness 
due  from   the  mortgagee  to  the   mort- 
gagor, applied  in   extinguishment  of 
the  mortgage  debt.    (Prouly  agt  Price. 
50  Barb.,  344.) 

2.  The  right  of  the  junior  incumbraneer 
is  absolute,  and  in  general  is  not  sub- 
ject to  be  defeated   by  the  parties  to 
the  mortgage,  unless  there  are  equities 
in  favor  of   the    mortgagee,    which 
should  operate  to   defeat  the  applica- 
tion of  the  rule.     (Id.) 

3.  When  a  party  becomes  the  owner 
of  a  mortgage,  he  is  entitled  at  once 
to  the  possession  of  it,  and  should  re- 
quire that  the  assignment  contain  a 
precise  reference,  by  a  description  of 
the  peoperty  or  otherwise,  so  that  the 
register  can   identify   it;  and  he  will 
then  be   able,  on  the  recording  of  the 
mortgage,  to  note  the  assignment   in 
the  proper  place.    (Moore  agt.  Sloan,  50 
Barb.,  442.) 

4.  In  the  absence  of  any  direct  evidence 
of  any  express  agreement  between  a 
mortgagor  and  mortgagees  for  the  ap- 
plication of  some  indebtedness  of  the 
latter,  to  the  former,  in    satisfaction 
of  the   mortgage,  the  delivery  by  the 
mortgagor  to  the  marigagee.  of  four 
new  obligations,  pavable  with  interest, 
for  every  six  months'  interest  accrued 
on  the   bond,   to   secure   which   euch 
mortgage  was  given,  dated  on  the  day 
it  became   due,  and   a  release   by  the 
mortgagees  of  part  of  the   mortgaged 
premises   from  the  lien  of  such  mort- 
gage, with  a  recital  in  the  instrument 
of  release  that  such   mortgage  should 
remain  a  lien  on  the  residne  of  the 
premises,  if  unexplained,  are  conclu- 
sive evidence  that  both  parties  consid- 
ered  such   mortgage   unsatisfied,  and 
kept  its  lien  alive  at  the  time  of  giving 
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such  release   and    obligation.      (PecL 
agt.  Minot,  4  Robt.,  "323.) 

5.  On   trial  of  an  action  to  foreclose  a 
mortgage,  brought  under  a  clause  pro- 
viding that  when  interest  has  remained 
in  arrear  for  thirty  days,  the  whole 
principal    sum    shall,    at    the    option 
of  the  mortgagee,    &,c.,    become  due 
and    payable,    the    mere    production 
of  the  bond  and  mortgage  is  sufficient, 
— the  thirty  days  appearing  to  have 
elapsed  since  a  day  named  in  the  mort 
gag_e  for  a  payment  of   interest, — to 
entitle  the  plaintiff  to  a  decree.     (Sow- 
arby  agt.  Russell,  4  Abb.,  iY.  S.,  238.) 

6.  It  is  not  necessary  for  the  plaintiff  to 
prove  that  the  interest  has  not  been 
paid.     (Id.) 

7.  In   an  action  in  which  the  plaintiff 
sought    to    charge    the    defendant   as 
mortgagee  in  possession,  of  a  theatre, 
of  which  the  defendant  claimed  to  be 
owner,   the  defendant,  after    having 
been   adjudged  to  hold  as  such  mort- 
gagee, and  having  been  appointed  re- 
ceiver, was  permitted,  pending  his  ap- 
peal, to  lease  the  premises  in  litigation, 
for  a  terra  of  three  years.       (Bolles 
agt.  Duff,  4  Abb.,  N.  S.,  330.) 

8.  Mortgagees  in  trust,  the  mortgage  to 
whom   has  been  foreclosed  by  a  suit 
in  equity,  the   decree  in  whose  favor 
in  such  suit,  directs  the  amount  found 
due  on  such  mortgage  to  them  as  such 
trustees,  as  well  as  another   amount 
found  due,  to  them  in  their  own  right 
for  expenditures  upon  the  mortgaged 
premises,  to  be  paid  out  of  the  proceeds 
of  their  sale  in  such  suit,  indiscrimi- 
nately, without  providing  for  any  or- 
der of  payment,  are   bound  to  apply 
such  moneys  to  the  satisfaction  of  both 
claims  in  their  order  of  legal  priority. 
(Cram  agt.  Farmers'  Loan  and   Trust 
Co.,  5  Robt. ,  226.) 

9.  Whatever  may  be  the  facility  or  diffi- 
culty of  apportioning  the  profits  and 
expenditures  of  a  continuous  railroad, 
composed  ot  different  parts  owned  by 
different  persons,  among  the  holders 
of  separate  bonds  of  the   owners  of 
such  different  parts  secured  by  a  deed 
of  trust  of  the  whole  of  such  road  and 
its  appurtenances  insolido,  where  such 
bondholders  are  by  the  terms  of  such 
deed  of  trust  to  share  indiscriminately 
in  the   net  earnings  of  such   road^ro 
rata,  and  it  is  made  an  integral  enter- 
prise for    the  benefit  of  all  of  them, 
the  bondholders  who  have  ratified  or 
niajr  ratify  such  deed  of    trust    and 
claim  under  it,  are  bound  to  contrib- 
bute    to    the   iiideiuuiliciitioii    of  the 


trustee,  even  where  their  expenditures 
exceed  their  earnings.     (Id.) 

10.  At  the  time  of  the  conveyance  of 
certain  premises  to  the   plaintiff,  the 
defendant  claimed  to  hold  them  under 
proceedings  for  foreclosure  ;  a  sale  to 
a  third   person  accompanied  by  an  at- 
torument  of  the  occupants  and  tenants, 
to  him  ;  a  deed  from  such  third  person, 
conveying   the  premises    in    fee  to  a 
fourth  person ;  and  a  lease  and  deed 
from  that    person  to  the  defendant  in 
fee  simple.     Held  that  such  third  per- 
son by  the  sale  to  him  and  the   attorn- 
ment  of  the  tenants,  merely  took  the 
place  of  the  mortgagee,  unless  the  pro- 
ceedings to  foreclose  were  effectual : 
and  that  such  sale  and  attorment  did 

'  not  cut  off  the  right  of  the  owner  to 
convey.  (Chalmers  agt.  Wright,  5 
Robt.,  713.) 

11.  Attormments  may  be  made  to  mort- 
gagees,  after  forfeiture  of  the  mort- 
gage, but  only   in  such  cases,  or  else 
with  the  landlord's  consent,  or  pursuant 
to  a  judgment  or  decree.     (Id.) 

12.  Mere  possession  by  a  mortgagee,  so 
long  as  there  is  a  right  to  redeem  is 
not  adverse  to  the  mortgagor's  ri^ht. 
(Id.) 

MOTIONS. 

1.  A  motion  to  set  aside  a  proceeding  for 
irregularity  must  be  made  at  the  earl- 
iest period,  and  before  the  moving  par- 
tv  has  taken  another  step  in  the  cause. 
An  order  will  not  be  vacated  after  it 
has  been  acquiesced  in  for  eight  months, 
several  steps  have  been  taken,  in  the 
cause,  and  the  time  for  appealing  has 
expired.      (Strong  agt.  Strong,  4  Robt., 
621.) 

2.  Issues  made  by  the  pleadings  them- 
selves in  an  action  for  an  absolute  di- 
vorce, and  therefore  not  requiring  to 
be  settled,  will  not  be  expunged,  on 
motion.    (Id.) 

3.  A  notice  of  motion  served  cannot  be 
withdrawn  or  countermanded,  without 
payment  of  the   costs  of  the  motion. 
( WalkensJiaw  agt.  Per-el,  5  Robt.,  648.) 

4.  But  where    a    motion    as    originally 
noticed   was,  1st.     For  leave   to  add 
parties  defendants  ;  and.  2d.     For  an 
injunction  and  a  receiver;    Held  that 
these  motions  were  distinct,  and  that 
the  first  part  of  the  motion  might  be 
•withdrawn,    leaving  the    second  part 
still  pending,  without  payment  of  the 
costs  of  the  motion.     (Id.) 

5.  A  plaintiff  may  obtain  leave  to  amend 
the  summons  under  a  general  prayer 
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contained  in  his  notice  of  motion,  "  for 
such  other  order  or  relief  as  the  court 
shall  see  fit  to  grant."  (Id.) 

6.  The  affidavit  or  deposition  taken  on 
examination,  to  be  used  upon  a  motion, 
as  contemplated  by  the  last  subdivision 
of  section  401  of  the  Code,  was  de- 
signed as  a  substitute  for,  and  to  take 
the  place  of,  and  accomplish  the  same 
effect  as  a  voluntary  affidavit  would 
have  done  when  read  upon  a  motion, 
had  the  person  so  examined  made  such 
affidavit,  instead  of  refusing  to  do  so. 
(Brooks  agt.  Shultz,  5  Robt.,  656.) 

MUNICIPAL  CORPORATION. 

1.  The  legislature  has  power  to  relieve  a 
municipal  corporation  from  liability  for 
any  uon  feasance  or  misfeasance  of  the 
city  officer?.    The  city  of   Brooklyn 
bas  been  so  relieved  by  section  39  of 
chapter  63  of  the   Laws  of  1862,  ex- 
empting it  from  liability  in  a  class  of 
cases  arising  from  the  negligence  of  its 
officers  and  employees.      (Gray  agt. 
City  of  Brooklyn,  50  Barb.,  365.) 

2.  That  statute  is  therefore  a  defense  to 
an  action  brought  against  the  city  for 
injuries  sustained  by  the  plaintiff  in 
consequence  of  a  public  street  in  said 
city,  and  a  sewer  and  drain  therein, 
being  out  of  repair,  and  the  plaintiff's 
premises  being  flooded  with  water  by 
reason    thereof.      Also    to  an  action 
against  the  city  for  damages  for  loss 
of    service  of    the    plaintiff's    minor 
child,  who  fell  through  a  hole  in  a  pub- 
lic wharf  owned  by  the  city  and  under 
its  charge.    (Id.) 

3.  In  an  action  against  a  municipal  cor- 
poration, by  a  tenant  for  life  of  land 
having  buildings  thereon,  to  recover 
damages  for  injury  to  the  buildings  by 
a  mob,  it  is  erroneous,  to  estimate  the 
value  of  the  plaintiff's  estate  therein, 
by  taking  the  interest  upon  the  pecu- 
niary value  of   the   whole  land  and 
premises  as  income,  and  multiplying 
such  interest  by  the  number  of  years, 
which,   according  to   annuity    tables, 
would  be  the  probable  duration  of  the 
plaintiffs  life,  without  making  any  de- 
duction for  taxes,  repairs  or  insurance, 
or  any  rebate  of  interest  for  present 
value,  of  the  annual  income  thus  esti- 
mated.    (Greer  agt.  Mayor,  &c.  of  N. 
T.,  4Eobt.,  675.) 

4.  Where,  through  inadvertence,  or  ex- 
excusable  neglect  or  mistake  of  coun- 
sel, a  case  is  permitted  to  go  to  the  jury 
upon  such  an  erroneous  rule  of  dam- 
ages, the   court  will  grant  relief,  by 
giving  such  municipal  body  an  oppor- 
tunity to  procure  a  correction  of  the 


error,  even  after  the  denial  of  a  motion 
for  a  new  trial,  and  the  entry  of  judg- 
ment, if  the  neglect  to  apply  at  an 
earlier  day  is  sufficiently  excused. 
(Id.) 

5.  The  standard  of  measure  of  neglect, 
applied  to  cases  against  individuals  for 
their  own  acts  or  neglect  for  which 
they  are  themselves  responsible,  is  not 
to  be  applied  to  public  functionaries 
representing  parties  who  are  made  lia- 
ble for  acts  or  omissions,  which  they 
are,  or  may  be  wholly  ignorant  of,  and 
helpless  to  prevent.     (Id.) 

6.  The  possession  of  land,  over  which  a 
vault  is  built  under  a  street,  is  not  a 
mere  easement,  but  an  interest  in  the 
land,  and  cannot  be  rendered  such  an 
appurtenance  of  an  adjoining  piece  of 
land  as  to  pass  bv  a  deed  of  the  lat- 
ter.    (Coster  agt.  Peters.  5  Bolt.,  192. 1 

7.  The  occupation  of  such  land  under  the 
street,  by  virtue  of  a  permit  from  the 
street  commissioner  of  the  city  of  New 
York,  allowing  the  occupant  to  build 
such  vault  granted  under  an  ordinance 
of  the  corporation  of  the  city  empow- 
ering such  commissioner  to  give  such 
permits,  makes  the  occupant  a  mere 
tenant  at  will  of  the  corporation  of  the 
city  of  New  York,  if  the  land  belonged 
to  them,  or  a  trespasser,  if  it  did  not. 
(Id.) 

8.  The  plaintiff  could  not  claim  the  own- 
ership of  such  piece  of  land,  where  the 
deed  under  which  he  claimed  bounded 
the  land  conveyed  to  him  by  the  east- 
erly "  line  "  of  such  street.  "(Id.) 

9.  Sheds,  buildings,  gates  and  fences  up- 
on piers  or  bulkheads  in  the  port  of 
New    York,    whether    consisting    of 
loose    materials,    or   built   upon    and 
affixed  thereto,  are  obstructions  incum- 
bering  such  piers  or  bulkheads,  and 
interfering  with  their  free  use,  within 
the  meaning  of  the  8th  section  of  the 
statute  of  1857.    (Lam  of  N.  Y.  1857, 
p.  487,)  as  amended  by  the  5th  section 
of  the  act  of  1858.     (Lavs  of  1858,  p. 
363.)     (Board  of  Commissioners  of  Pi- 
lots agt.  Erie  Railway   Co.,  5  Robt., 
366.) 

10.  The  occupants  of  piers  or  bulkheads 
thus  incumbered,  are  liable  to  the  daily 
penalty  specified  in  the  statute,  if  they 
fail  to  remove  the    obstructions,   al- 
though they  were    originally  placed 
there  by  others.    By  such  neglect,  and 
by  using  and  occupying  the  erections 
as  there  own,  they  will  be  deemed  to 
keep  them  there,  within  the  intent  of 
the   5th   section  of   the   act  of   1858. 
McCusx,  J.  dissented.     (Id.) 
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11,  Such  incumbrances  forming  no  part 
of  the  premises  demised  to  the  lessees 
of  the  piers  or  bulkheads,  the  latter 
are  pot  bound  to  return  them  to  the 
lessors,  at  the  expiration  of  the  term  ; 
but  they  may  remove  them  as  incum- 
brancees  of  the  highway  or  as  interfer- 
ing with  their  right  of  wharfage.  (Id.) 

1'2.  A  very  serious  question  might  arise 
as  to  how  far  the  statute  of  1855  mak- 
ing cities.  &c.,  liable  for  the  value  of 
Property  destroyed  by  a  mob  or  riot, 
Laws  of  1855,  ch.  428,)  was  repealed, 
as  to  the  cities  of  New  York  and 
Brooklyn,  and  the  whole  metropolitan 
police  district,  by  the  passage  of  the 
metropolitan  police  act,  of  1857,  (Laws 
of  18o7,  ch.  569,)  if  there  were  any 
means  of  escape  from  the  binding 
authority  of  the  decision  in  Darlington 
v.  The  Mayor,  &c.of  New  York,  (31  N. 
Y.  Rep.  164.)  But  the  case  of  Bald- 
win et  al  v.  The  Mayor,  <&c.  of  New 
York,  decided  by  the  Court  of  Appeals, 
April  term  1866,  has  not  BO  disturbed 
the  fouudatiou  of  the  decision  in  the 
former  case,  as  to  the  constitutionality 
of  the  law  of  1855,  as  to  render  it  still 
an  open  question.  Per  ROBERTSON,  Ch. 
J.  JSastman  agt.  Mayor,  <tc.  of  N.  Y.,  5 
Robt.,389.) 

13.  In  an  action  by  a  tenant,  a  municipal 
corporation,   to   annul    an    executory 
agreement  for  a  lease  under  which  the 
corporation    have    occupied,    on    the 
ground  that  fraud  was  practiced  in  pro- 
curing them  to  take  it,  the  landlord 
may  set  up  a  counter-claim  for  rent 
accrued  by  such  occupancy.    The  pro- 
posed lease,  and  the  resolution  of  the 
corporation  to  accept  it,  are  to  be  re- 
garded as  "  the  transaction  "  constitut- 
ing  the   foundation  of  the  plaintiffs 
claim.      (Mayor,  &c.,  of  N.  Y.,  agt. 
Wood,  I  Abb.,  N.  S,,332.) 

14.  The  charges  of  fraud  being  unsus- 
tained,  the  defendant  may,  upon  euch 
counter-claim,  recover  rent  down  to  the 

,     time  of   the    commencement    of    the 
•     action.    (Id.) 

15.  The  defendant  may  be  allowed,  at 
his  option,  to  enter  judgment  for  a  spe- 
cific performance  of  the  agreement  to 
execute  the  lease.     (Id.) 

16.  A  municipal  corporation  authorized 
to  make  ordinances  for  the  purpose  of 
regulating  city  railroad  cars,  prohibit- 
ing nuisances,  and  preventing  and  re- 
moving obstructions  on  the  streets,  is 
not  thereby  authorized  to  interfere,  at  a 
specific  point,  with  the  tracks  or  busi- 
ness of  a  railroad  which  is  established 
and    conducted    under   a   legislative 


grant.     (Brooklyn  Citi/  If.  R.  Co.,  agt. 
Furey,  4  Abb.  XT.  S.,  364.) 

17.  The  question  whether  the  tracks  and 
arrangements    of    the    company    are 
within   the  authority  grunted   by  the 
legislature,  is  not  to    be    determined 
summarily  by  the  officers  of  the  cor- 
pori.tion,  under  ordinances  giving  them 
supervision  of  the  streets,  and  power 
to  prohibit  and   remove  obstructions, 
but  must  be  determined  by  a  legal  or 
equitable  remedy.     (Id.) 

18.  The  act  of  1868  (2  Laws  of  1868, 2022, 
ch.  853,  $  7,)— which  declares  that  the 
comptroller  of  the  city  of  New  York 
"is  authorized,  in   order  to  save  ex- 
pense of  litigation  and  interest,  to  ad- 
just any  claim  on  which  suit  is  brought 
against  the  citv,  "  and  when  adjusted, 
to  duly  provide  for  its  payment," — is 
mandatory  in  respect  to  providing  for 
payment  after  such  an  adjustment  of 
the  amount  has  been  had.     (People  ex 
rel  Raymond  agt.  Connolly.  4  Abb.  N. 
S.,  375.) 

19.  A  mandamus  may  issue  to  compel  the 
comptroller  to  provide  for  payment  of 
a  claim  which  he  has  adjusted  under 
the  act.    (Id.) 

20.  The  common  counsel  of  New  York 
may  be  enjoined,  at  the  suit  of  an  in- 
dividual owner,  from  entering  into  a 
contract  to  lay  a  pavement  which  is 
patented,  and  therefore  not  open  to 
competition,  where  the  work  is  to  be 
done  at  the  expense  of  the  individual 
owners  of  property   upon  the  street. 
(Dolan   agt.  Mayor,    &c.  of  N.  Y..  4 
Abb.  N.  £,  397.) 

21.  The  common  council  of  the  city  of 
New  York  are  authorized  to  assess  the 
costs  of  local  improvements,   upon   the 
propert  byenefited  thereby.      (Matter 
of  Frederick  D.  Tappen,  ante,  390.) 

22.  The  charge  for  making  assessments,  it 
seert.s,  is  not  illegal,  although  made  by 
the  assessors,  who  are  salaried  officers  ; 
especially  where  it  does  not  appear  that 
any  greater  sum  is  charged  than  the  ac- 
tual expense  to  the  city  in  making  the 
assessment.     (Id.) 

23.  It  is  well  settled  by  this  court  that 
an   assessment  will  not  be  set    aside 
because  the  charge  for  assessing  is  con- 
tained in  it,    (Id.) 

24.  By  chapter  308  of  the  laws  of  186 [  a 
Board  of  Revision  was  created   whose 
duty  it  is  made  to  confirm  assessments. 
Therefore,   such  assessments  need  not 
be  confirmed  by  the   common   council. 
(Id.) 
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5  This  law  of  18G1  creating  the  Board 
of  Revision,  is  not  void  as  infringing 
the  c-onstution  of  the  state.  The  sub- 
ject of  the  act  is  expressed  sufficiently 
in  its  title  It  is  an  act  relative  to  con- 
tract. (Id.) 

26.  Where  the  names  of  the  owners  and 
ocupaiits  are  the  same  in  the  assessment 
as  upon  previous  years  tax  list,  it  is  all 
the  law   requires,   in  reference  to  the 
naming  of  the  owners  and  occupants 
of  lots    affected    by    the    assessment. 

M*J 

27.  The  common  council  has  the  power, 
by  ordinance,  to  direct  the  fitting  of 
tH/Hte*  lots,  and  in  case  it  deems  nec- 
essary to  do   the  same  at  the  expense 
of  the  owner  forthwith  upon  the  pas- 
sage of  the  same.    (Id.) 

28.  It  ia  the  duty  of  the  common  council 
to  assess  the  cost  of  ike  improvement 
upon  the  property   benefited,  and  not 
cast  this   burden  upon  the   tax-payers 
at  large.    (Id.) 

NEGLIGENCE. 

1.  On  appeal  the  coun  will  assume  that 
the  circumstances  .properly  bearing  on 
the  question  of  negligence  were  sub- 
mitted to  the  jury  as  a   question  of 
fact,   and  were    duly    considered    by 
them,  and  after  a  verdict  in  favor  of 
the  plaintiff,  it  cannot  say  that  on  the 
facts  pi-wed  negligence  was  imputable 
to  him.      (Kenny  agt.  First  National 
Bank  of  Albany  50  Sari.,  112.) 

2.  Where  the  defendants,  on  refusing  to 
redeem  a  spurious  note,  did  not  put 
their  refusal  upon  the  ground  of  negli- 
gence in  the  plaintiff,  and  on  the  trial 
they  merely  stated  as  one  of  the  grounds 
of   a    motion  for  a  non-suit  that  the 
plaintiff  has  been  guilty  of  laches,  with- 
out specifying  how,  or  in  what  respect ; 
Held  that  it  was  doubtful  whether  the 
question  of  negligence  in  the  plaintiff 
was  before  the  appellate  court  for  re- 
view.   (Id.) 

3.  No  new  rules,  or  modifications  of  an 
old  one,  adopted  latterly,  as  to  negli- 
gence on  railway  tracks  or  highways, 
are  applicable  to  a  case  where  the  in- 
jury caused  by  negligence  of  servants 
was  done  upon  the  premises  of  the  de- 
fendants in  the  course  of  the  ordinary 
occupations  of  their  servants  in  such 
depot  without  any  peculiar   relations 
between  them  and  the  person  injured. 
For  such  injury  the  servants  alone  are 
liable.    Per  ROBERTSON,  Ch.  J.     (Le- 
hey  agt.  Hudson  Hirer  Kailraod  Co., 
4  Soft,  204.) 


4.  In  an  action  airainst  a  canal  company, 
to  recover  damages   for  injuries  con- 
tained bv  the  plaintiff,  by  the  falling  of 
a  rock  from  the  bank  of  their  canal, 
carelessness  or  negligence  on  the  part 
of  the   defendant,   is  essential  to  the 
plaintiffs  cause  of  action ;  the  burden 
of  proof,  therefore,  rests  on  the  plain- 
tiff to  establish  it.     If  there  is  no  evi- 
dence tending  to  show  carelessness  or 
negligence,   the  complaint  should   be 
dismissed.      ( Weitner    agt.    Delaware 
Canal  Co.,  4  Roll.,  234.) 

5.  A  canal,  or  a  railroad,  owned  by  an 
incorporated  company  or  individuals,  is 
not  such  a  public  highway  as  to  render 
an  interference  therewith  by  the  owner, 
unlawful.     Such   owners  are  not  re- 
sponsible for  accidents,  if  thev  do  not 
arise  from  a  want  ot  reasonable  care, 
or,  if  the  owner  be  an   incorporated 
company,  from  an  omission  to  comply 
with  an  express  requirement  of  the  act 
of  incorporation.     (Id.) 

6.  If  a  man  do  an  act  lawful  in  itself,  in 
BO  negligent  a  manner  as  to  cause  an 
injury  to  another,  he  must  answer  for 
the    consequences.        (Seabrook     agt. 
Hecker,  4  Robt.,  344.) 

7.  What  constitutes  negligence  is  a  result 
drawn  from   the   facts   proved ;     and 
where  the   facts  are  in    any    degree 
doubtful,   the  only  proper  rule  is  to 
submit  them  to  the  jury  with  proper 
instructions  as  to  the  rule   by  which 
they  are  to  be  governed.     (Id.) 

8.  The  want  of  a  flagman  at  a  crossing 
of  a  railway  by  a  highway,  where  a 
train  of  cars  was  approaching  a  neigh- 
boring station,  after  its  speed  had  been 
greatly  reduced,  the  brakes  applied,  the 
engine  reversed,  the  bell  rung,  a  whis- 
tle blown,  and  every  thing  done  which 
could  be  done  to  stop  the  train,  is  not 
negligence,  or  proof  of  it,  in  respect  to 
travelers  on  such  highway.     (Schwartz 
agt.  Hudson  River  R.  R.  Co.,  4  Robt., 
347.) 

9.  The  use  of  flags  on  a  railway,  which 
are  merely  signals  to  the  engineers  and 
other  employees  of  a  railway , company, 
not  being  required  as  regards  travelers 
on  a  highway  crossing  such  railway, 
by  any  rule  of  law  or  istatute,  the  ab- 
sence of  them  is  not  negligence  as  re- 
gards such  travellers.     (Id.) 

10.  Although  it  is  the  duty  of  the  driver 
of  a  street  car  to  stop  it,  when  request- 
ed by  a  passenger,  to  enabie  him  to  get 
off,  yet  if  he  fails  to  do  so,  this  will  .iot 
authorize   a   passenger  to   negligently 
expose  himself  to  injury  by  jumping 
from  the  car  when  it  is  in  rapid  motion, 
so  as  to  be  dangerous  to  life  or  limb. 
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(Mettlestartt  agt.  Ninth  Aw.  R.  B.  Co., 
4  Rolt.,  377.) 

11.  It  is  a  question  for  the  jury  to  decide 
whether  a  passenger  is  guilty  of  a  want 
of  ordinary   care  in  descending  from 
the  top  of  a  city  car  to  the  street,  while 
such   car  is  in  motion,  though  the  car 
be  moving  at  a  slow  rate  of  speed. 
(Id.) 

12.  In  an   action  for  damages  from  the' 
collision  of  a  vessel  of  the  defendants 
with  that  of  the  plaintiffs,  where  the 
question  of  the  negligence  of  the  former 
depended  upon  the  fact  whether  it  was 
so   light  at  [the  time  that  the  crew  of 
the  former  could  see  the   latter,  and 
there  was  conflicting  evidence   upon 
that  point,  such  question  of  fact  ought 
to  be  submitted  to  the  jury.   McCUNN, 
J.  dissented.      (Delqfield    agt.    Union 
Ferry  Co.,  5  Holt.,  2()7.) 

13.  In  such  case,  if  it  were  light  enough 
at  the  time  of  the  collision  for  the  crew 
of  the  vessel  of  the  defendants  to  see 
the  vessel  of  the  plaintiffs'  although  it 
was  after  sunset,  it  was  not  such  neg- 
ligence on  the  part  of  the  latter  not  to 
have  signal  lights  hoisted,  as  to  de- 
prive them  of  their  right  of   action. 

NN,  J.  dissented.     (Id.) 


12.  Where  negligence  is  charged  affirma- 
tively, it  must  be  proved.  (  Watson  agt. 
BaueriAbl.N.  £,  273.) 

13.  Proof  that  a  horse  loaned  to  defend- 
ant by  plaintiff,  was,  at  the  time  of  the 
loan,  'in  good   condition,  but  was  sub- 
sequently returned    damaged,   is    not 
sufficient  to  cast  the  burden  of  disap- 
proving  negligence   upon  the  bailee. 
\Id.) 

14.  Slight  proof  of  negligence,  however, 
is  sufficient  in  such  case.     (Id.) 

15.  Any  witness    acquainted   with    the 
value  of  a  chattel,  is  competent  to 
state  his  opinion  thereof.    (Id.) 

16.  Negligence,    though    gross,    is    not 
enough  of    itself  to  charge   the    pur- 
chasers of  stolen  paper  which  is  nego- 
tiable by  delivery.     There  must  be  a 
•want    of    good   faith.      (Seybell   agt. 
National  Currency  Bank.  4  Abb.  N.  S., 
352.) 

17.  A  defendant  is  liable  in  damages  to  the 
plaintiff  for  negligence  in  leaving  post- 
noles  open  and  unprotected,  which  he 
had  dug  for  a  fence  along  the  line  of 
and  contiguous  to  the  street  opposite  his 
premises,  whereby  the  plaintiff,  in  the 
night  time  in  passing  along  the  street, 
stepped  into  one  of  the  holes  and  was 
seriously  injured.    (  Wright  agt.  Saun- 
ders,  ante, 


18.  Where  this  court  ca-n  see  no  merits  in 
an  appeal  which  comes  before  it,  they 
will  add  ten  per  cent  damages  to  the 
judgment.  (Id.) 

NEW  TRIAL. 

1.  When  on  the  trial  of  an  action,  a  fact 
is  assumed  by  the  court  and   counsel 
to  exist,  and  the   case  is  disposed  of 
upon  such   assumption,  the   non-exist- 
ence of  the  fact  m  the  case  presented 
to  the   court,  on  a  motion  for  a  new 
trial,  cannot  be  urged  in  opposition  to 
the  application  for  a  new  trial.     (Sip- 
perly  agt.  Stewart,  50  Barb.,  62.) 

2.  Where  no  exception  is  taken,   spe- 
cially, to  the  allowance  of  interest  in 
the  report  of  a  referee,  the  party  can- 
not avail  himself  of  the  objectio'n  on  a 
motion  for  a  new  trial,     (id. ) 

3.  Where  judgment  for  the  plaintiff,  in 
an  action  of  ejectment,  is  reversed,  and 
a  new  trial  ordered,  restitution  to  the 
plaintiff  of  the   premises  in   question 
will   be  ordered,  as  of   course;    but 
without  predjudice  to  the  rights,   if 
any,  of  a  purchaser  pendente  lite.  (Cot- 
ter agt.  Peters,  4.  Abb.,  N.  S.,  53. 

4.  A  motion  for  a  new  trral   cannot  be 
made    after  judgment    entered  abso- 
lutely.    But  the  motion  maybe  made 
by  leave  of  the  court,  when  a  sufficient 
exeuse  is  offered  for  not  making  it  be- 
fore judgment ;  and  if  necessary,  the 
court  can  convert  the  absolute  judg- 
ment into  one  to  stand  merely  as  se- 
curity.    (Stilwell  agt.  Staples,  4  liobt., 
639.) 

5.  In  an  action  to  recover  the  rent  of  a 
store,  where  the  defendants,  who  were 
the  tenants,  had  set  up  as  a   counter 
claim,   damage  to  their  goods  during 
their  occupation,  by  smoke  and  soot  of 
a  furnace  erected  by  the  plaintiff,  his 
servant  or  agents,  in  the  basement  of 
such   premises,  the  exclusion  of  evi- 
dence  offered  to  prove  the    items  of 
such  damage,  and  the  nature  and  ex- 
tent of  the  injury  done  to  such   goods 
was  held  to  be  erroneous,     (Ayers  agt. 
O'Farrell,  4  Sobt.,  668.) 

6.  The  case  having  been  senf  back  for  a 
new  trial,  on  a  former  appeal,  because 
of  the  exclusion  of  similar  evidence; 
Held,  that  the  case  was  resjicdicata  on 
that  question.     (Id.) 

7.  A   charge   to  the  jury  that  the  credi- 
bility of  a  witness  was  a  matter  resting 
with  themselves,   irrespective  of  any 
contradictions  that  might  appear  in  his 
testimony  on  the  trial,  and  his  allidavii 
on  a  former  occasion : 
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8.  Held,  erroneong     (People  agt.  Payne, 
ante,  94.) 

9.  Where  hearsay    testimony,  which  is 
clearly  incompetent  and  irrelevant,  is 
admited  on  the  trial,  it  cannot  be  re 
garded  as  an  error   that  could  have 
worked  no  injury,  where  a  collateral 
issue  of  credibility  was  raised  in  the 
cam  between  the  plaintiff  and  defen- 
dant, and  the  determination  of  the  main 
issue  depended  upon  which  of  the  par- 
ties was  believed  by  the  jury,  such  tes- 
timony having  a  tendency  to  contra- 
dict one  of  the  parties.      (Button  agt. 
Heaky,  ante,  346.) 

NONSUIT. 

1.  After  the  defendant  has,  by  an  objec- 
tion excluded    positive  testimony  of 
negligence,  offered   bv  the  plaintiffs, 
he  should  be  estopped"  from  moving  to 
dismiss  the  complaint  for  want  of  that 
proof,     (Schwenn  agt  McKie.  5  Holt.. 
401. 

2.  Where  the  proof  introduced,  after  a 
motion  to  dismiss  the  complaint,  sus- 
tains the   verdict,  this  will  cure  any 
error  in  the  refusal  to  grant  the  motion. 
(Id.) 

3.  Where  circumstantial  evidence,  how- 
ever slight,  so  brings  the  case  within 
such  principle  of  law  as  to  require  its 
submission  to  a  jury,  a  non-suit  should 
not  be  granted.     (Boss  agt.  Mayor,  4 
Bobt.,  49.) 

4.  The  mere  denial  of  a  motion  for  a 
non-suit  does    not    necessarily  imply 
that  the  plaintiff  is  entitled  to  a  verdict, 
upon  the  proof  as  it  stands ;  but  may 
and  most  frequently  does,   establish, 
simply,  that  the  evidence  adduced  is  of 
such  a  character  as  to  require  the  de- 
cision of  the  questions  of  fact  involved 
by  a  jury.    Per  JONES,  J.    (Id.) 

NUISANCE. 

1.  An  opening  in  the  sidewalk  in  a  pnb- 
lic  street,  communicating  with  a  cellar 
or  vault  underneath,  for  whatever  pur- 
pose used,  made  without  proper  author- 
ity. is,whetber  covered  or  uncovered,  a 
public  nuisance.    Being  so,  the  nersons 
who  made,  and  those  who  continue,  it 
are  liable  for  all  injuries  to  individuals 
resulting  from  the  street  being  rendered 
thereby  less  safe  for  its  appropriate  use, 
without  regard  to  negligence  on  the 
part  of  such  individuals.     (Irvin  agt 
Wood,  I  Bobt.,  138.) 

2.  Those  making  or  continuing  a  public 
nuisance  in  a  highway  are  oound  at 
their  peril  to  keep  such  highway  as  sate 


as  it  would  have  been  if  the  nuisance 
were  not  there.  Neither  want  of  no- 
tice of  the  condition  of  the  nuisance, 
nor  the  fact  that  they  had  entered  into 
no  obligation  with  any  one  to  repair, 
will  relieve  them  from  responsibility. 
(Id.) 

3.  The  liability  for  personal  injury  occa- 
sioned by  a  nuisance  which  is  contin- 
ued by  several  persons,  is  joint  as  well 
as  several,  ana    one   action    mav  be 
brought  against  all  of  them  toge'ther. 
\Id.) 

4.  A  nuisance  may  consist  in  the  applica- 
tion of  steam  as  a  motive  power  to  an 
engine  already  upon  the  defendant's 
own  premises,  and  using  the  same  for 
sawing  and  cutting  stone  and  marble 
by  means  of  machinery,  thereby  pro- 
ducing a  vibration  and.  shaking  of  the 
plaintiff's  buildings  and  injury  thereto, 
and  causing  an  offensive  noise,  inten 
fering  with  the  quiet  use  of  such  build- 
ings, alarming  the  tenants  and  dimm- 
ing the  rent,  f McKeon  agt.  See,  4  Bolt., 
44S.1.) 

5.  An  injunction  may  be  granted,  in  snch 
a  case,  notwithstanding  the   plaintiff 
has  a  remedy,  as  respects  future  injur- 
ies, by  an  action  for  damages.    (Id.) 

6.  An    individual  citizen    cannot    main- 
tain an  action  to  restrain  another  in- 
dividual by  injunction  from  an  act  al- 
leged to  be  a  public  nuisance  where  he 
Buffers  injury  only  in   common  with 
other  citizens.     (Manhattan   Gaslight 
Co.,  agt.  Barker,  ante,  233.) 

7.  _If  a  public  nuisance  work  a  private 
injury  to  a  person,  that  person  may 
have  a  remedy  by  private  action  fo'r 
damages,  and  in  a  proper  case,  may 
have  an  injunction.    (Id.) 

OFFICE. 

1.  The  question  of  right  and  title  to  an 
office,  as  between  the  former  commis- 
sioners of  taxes  in  the  city  of  New  York 
and  their  appointees,  and  the  commis- 
sioners appointed  by  the  governor  un- 
der the  authority  given  by  the  act  of 
April  17, 1867  (Laws  o/,1867,  ch.  410,  $ 
1),  and  theii^  appointees,  can  only   be 
determined  in  an  action  brought  by  the 
attorney  general   in   the  name  of  the 
people,  upon  his   own  information,  or 
upon  the  complaint  of  a  private  party. 
(Mott  agt.  Connolly,  50  Barb.,  516.)  * 

2.  Nor  can  an  injunction  be  granted,  in 
such  an  action,  to  restrain  the  compt- 
roller from  paying  to  the  newlv  ap- 
pointed deputies  their  salaries,  (id.) 
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ORDERS. 

1.  An  order  to   show  cause  within  less 
than  eight  days,  cannot,  properly,  be 
made,  unless   the  papers  upon   which 
the  same  is  founded  show  some  reason 
for  shortening  the   regular  and  usual 
time  for  notices.  (Sprinasteen  agt  Pow- 
ers, 4  Bolt.,  6!2'4.) 

2.  But  where  the  affidavits,  on  which  an 
order  to   show    cause    was    granted, 
proved    that  the   plaintiff    not    only 
threatened  to  take  possession  of  prem- 
ises claimed  by  tJie  defendant,  but  had 
actually  begun  to  dispossess  him,  and 
was  continuing  to  disturb  and  annoy 
him  in  such  possession  ;  Held,  that  this 
was  an   injury  which   the  defendant 
was  entitled  to  stop,  if  ever,  at  once  by 
means  of  an  injunction.    And  that  the 
reason  for  making  the  order  returnable 
in  legs  than   eiy;ht  days  was  therefore 
sufficiently,  apparent  upon  the  moving 
papers.     (Id.) 

PARTIES. 

"1.  The  defect  of  parties  for  which  a  de- 
murrer is  allowed  under  section  144  of 
the  Code  of  Proceednre,  i-s  a  deficiency 
of,  and  not  too  many,  parties.  A  de- 
murrer will  not  lie  for  a  misjoinder  of 
parties.  (Richtmyer  agt.  JRichtmyer, 
50  Barb.,  55.) 

2.  The  joinder  of  too  many  parties  as 
defendants,  when  there  is  no  mis- 
joinder  of  subjects,  is  not  a  ground  of 
demurrer  by  any  one  of  them  against 
whom  the  plaintiff  states  a  good  cause 
of  action.  (Id.) 

3.  If  there  is  a  misjoinder  of  parties, 
that  is,  if  the  facts  stated  in  the  corn- 
plaint  show  no  cause  of  action  against 
the  defendants,  in  favor  of  one  of  the 
plaintiffs,  the  defendants  may  demur, 
under  the  6th  subdivision  of  section 
144  of  the  Code  as  to  su*;h  plaintiff, 
upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  Mid  a*  to  such 
flaintiff  the  complaint  will  be  dismissed. 
Id.) 

4.  When  a  defenda/.it    demurs,    under 
the   6th   subdivision  he  must  specify 
the  plaintiff  to  whom  he  objects  as  a 
party.     (Id.) 

5.  The  proceeding  under  section  391  of 
the  Code  of  Proceednre  is  exclusively 
a  statutory  one,  in   derogation   of  the 
common  law,  and  section  394   should 
be   looked  upon  as  a  statutory  defini- 
tion  and  limitation  of  what  may  be 
done,  or  of  what  order  or  orders  may 
be  made,  in  case  a  party  refuses  to  at- 


tend and  testify  as  in  the  four  preceed- 
ing  sections  provided,  when  regularly 
notified  and  required  to  do  so  under 
•such  sections.  (Appleton  agt.  Apple 
ton,,  50  JBarb.,  48C.) 

6.  Section  394,  does  not  give  the  court 
the  power  to  stay  the  party's  proceed- 
ings in  the  action,  where  he  refuses  or 
neglects  to  attend  for  examination  be- 
fore the  trial.     CLERKE,  J.  dissented. 
(Id.) 

7.  The  power  of  the  Supreme  Court  is 
limited  to  the  territory  of  the  state, 
and  in  the  absence  of  any  statute  au- 
thorizing a  service  out  of  the  state, 
the  service  of  a  judge's  summons  and 
of  notice  to  attend  for  examination,  in 
another  state,  must  be  deemed  to  be 
utterly   void  and  ineffectual  for  any 
purpose.    Per  SUTHERLAND,  J.    (Id. ) 

8.  As  a  general  rule,  an  issue  must  have 
been  joined  before  a  party  to  an  ac- 
tion can   procure   an   examination  of 
an  adverse   party.     (Sell   agt.  Hick- 
mond,4:  Abb.  N.  S.,  44.) 

9.  The  case  of  McVickar  agt.  Ketcham 
(1  ante  452,) — disapproved.     (Id.) 

10.  Where  a  defendant  is  known  as  well 
by  one  name  as  another,  he  may  be 
sued  and  arrested   by  either,  and  it  is 
immaterial    by   what    name   he   was 
known  to  the  plaintiffs  in  the   action. 
(Egleston  agt.  Son,  5  fiobt.,  640.) 

PARTNERS  AND  PARTNERSHIPS. 

1.  Upon  an  'execution  issued  on  a  judg- 
ment against  one  of  several  partners 
in   form   for  his  individual   debt,  the 
sheriff  can  only  levy  upon  and  sell  the 
judgment   debtor's  interest  in  the  part- 
nership  goods,     tiarry  agt.  Kelley,  4 
Bolt.,  106.) 

2.  Whatever  the  state  of  the  partnership 
accounts  may  be,  or  the  condition  of  a 
firm  as  to  its  solvency,  each  partner 
has  a  property  and  interest  in  the  part- 
nership assets  coequal  with  his  inter- 
est in  the  firm,  and  retains  such  pro- 
perty and  interest  until   divested  by 
due  process  of  law,  executed  adversely 
to  him,  or  by  Kome  voluntary  aot  of 
his  copartners  within  the  scope  of  the 
partnership  duties  and  powers.     (Id.) 

3.  The  death  of  a  partner  invests  his  sur- 
vivor wtih  the  exclusive  right  of  pos- 
session and  management  of  the  whole 
partnership  property  and  business,  for 
the  purpose  of  settleing  and  eloping  it 
up.    He   becomes  trustee  for  all  con- 
cerned in  the  partnership ;  for  the  rep- 
resentatives of  his   deceased   partner ; 
and  for  the  creditors  of  the  firm ;  and 
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having  the  right  to  collect  and  dispose 
of  the  properly,  he  has  the  power,  for 
that  purpose,  of  assigning  any  chose 
in  action  or  property  belonging  to 
the  estate,  in  payment  of  a  debt. 
(Loetckiyk  agt.  Haljield,  5  Bobt.,  26.) 

4.  He  has  power  to  make  a  preferential 
transfer  of  the  partnership  property  to 
n  particular  creditor ;   and  the  title  ac- 
quired by  such  favored  creditor  cannot, 
in  the  absence  of  actual  fraud,  be  dis- 
turbed by  the  other  creditors  of  the 
firm.    (Id.) 

5.  A  partnership  between  the  survivor 
of  a  prior  firm  and  a  third  person  can- 
not be  established  by  mere  proof  of  the 
death  of   the  other  member  of  such 
firm,  and  an  agreement  between  him 
and  his  partner  therein,  that,  upon  his 
death,  such  third  person  should  become 
a  partner  in  such  concern,  where  no 
new   partnership  agreement  was  en- 
tered  into  with  such  third  person,  and 
the  capital  and  every  thing  belonging 
to  the  old  firm  remained    the  same. 
Neither  of  the  supposed  members  of 
such  new  partnership  could  be  made 
liable,  as  partners,  to  each  other,  or  to 
third  persons,  on  such  evidence  alone. 
(Brink  agt.  New  Amsterdam  Fire  Ins. 
Co.,  5  Bolt.,  104.) 

C.  A  compromise  by  one  partner  of  a 
firm  of  a  debt  due  to  it  after  withdraw- 
ing from  it,  having  either  relinquished 
his  interest  in  the  claim  to  his  partners 
on  such  withdrawal,  or  being  so  much 
indebted  to  them  that  he  would  not  be 
entitled  to  any  share  of  the  residue  of 
the  assets  of  the  firm,  will  render 
such  compromise  void  for  bad  faith  to 
the  remaining  partners,  if  the  debtor 
has  either  received  actual  notice  of 
such  want  of  interest  in  the  partner 
making  the  settlement,  or  the  mode  of 
conducting  the  negotiation  and  closing 
the  settlement  is  such  as  should  raise 
a  suspicion  in  the  mind  of  a  person  of 
ordinary  prudence  and  intelligence  that 
.feiich  partner  was  acting  in  oad  faith 
towards  his  co-partners.  Per  ROBERT- 
SON, Ch.  J.  (Fettretch  agt.  Armstrong, 
SBvbt.,  339.) 

7.  A  written  notice,  signed  by  two  mem 
•bers  of  a  firm,  to  n  debtor  of  the  firm, 
merely  aot  to  pay  any  more  money  to 
any  other  members  thereof,  otherwise 
.he  will  be  responsible  for  it  over  again, 
•without  furnishing  any  reason  for  such 
prohibition,  or  giving  any  other  in- 
formation, does  not  require  the  debtor 
to  make  any  inquiry  as  to  the  grounds 
of  each  prohibition ;  as  it  does  not 
communicate  the  fact  ot  any  relin- 
quishment,  by  the  partners  named  in 
uie  notice  of  any  right  (Id.) 


8.  The  apparent  withdrawal  of  a  mem- 
ber of  a  solvent  linn  therefrom,  and 
his  nominal  sale  of  his  interest  in  its 
assets  to  a  new  firm  of  the  same  name, 
composed  of  the  remaining  partners, 
will  not  relieve  such  retiring  member 
from  liability  for  the  debts  of  the  new 
firm,  where  he  secretly  retains  his  in- 
terest in  the  partnership,  and  shares  in 
its  profits,  and   is  only  to  claim  such 
transaction  as  a  sale,  in  case  of  the  in- 
solvency of  the  new  firm.    An  assign- 
ment   b'y   the  latter,    for  the  benefit 
of  their  creditors,  preferring  such  re- 
tiring partner  for  the  amount  of  the  sup- 
posed price  of  »uch,sale,  would  be  void 
for  preferring  the  claim  of  a  partner 
and  a  ficticious  debt.    Per  JONES.  J. 
(Mattlson  agt  Demarest,  4  Bobt.,  164.) 

9.  The    acceptances    of    a    new    firm, 
given  in  payment  of  the  interest  of  a 
retiring  partner  in  a  previous  firm  of 
the  same  name,  in  the  assets  of  the 
latter,  sold    bona    fide  to  the  former, 
constitute  a  valid  legal  claim  against 
such  new  firm,  and  may  be  legally  pre- 
ferred  by  them  afterwards   in  an  as- 
signment for  the  benefit  of  the  cred- 
itors,  notwithstanding  such  new  firm 
is  composed  of  the  remaining  members 
of  the  old  firm  only.    (Id.) 

PAYMENT. 

1.  Where  a  person  receives  from  a  bank 
a  spurious   note,  upon  a  valid  claim 
which  he   holds  against  the  bank,  it 
does  not  amount  to  a  payment,  and 
such  person  is  entitled  to  recover  the 
amount  from   the  bank,    unless  he  is 
guilty  of  negligence  in  returning  the 
note.  (Kenny  agt.  First  National  jiank 
of  Albany,  50  Barb.,  112. 

2.  On  appeal  the  court  will  assume  tnat 
tne  circumstances  properly  bearing  on 
the  question  of  negligence  were  sub 
mitted  to  the  jurv  as  a  question  of 
fact,   and    were    duly   considered    by 
them,  and  after  a  verdict  in  favor  of 
the  plaintiff,  it  cannot  say  that  on  the 
facts  proved  negligence  was  impntable 
to  him.    (Id.) 

3.  Although  a   mere    agreement,   by  a 
creditor,  to  accept  a  less  sum  of  money, 
in   satisfaction  of    a   larger    amount 
claimed,  is  not  a  bar  to  the  recovery  of 
the  remainder,   yet,    where  a   debtor 
agreed  to  delive'r,  and  the  creditor  to 
receive,  a  certain  quantity  of  goods,  of 
a  certain  value,  ($400,}  as  payment  of 
bis  claim,  and  did  receive  tliem,  it  was 
held  to  be  a  satisfaction  of  the  claim. 
(Ga/ney  agt.  Chapman,  4  Bolt.,  275.) 

4.  The  payment  and  acceptance  of  a  Ien9 
sum  m  satisfaction   on  a  greater  on* 
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due  does  not  discharge  the  debt,  even 
when  made  under  a  parol  agreement 
by  the  creditor  to  accept  such  sum  in 
satisfaction,  if  the  debtor  would  pro- 
cure the  loan  of  it  from  his  friends, 
and  they  lent  it  to  him  on  the  faith  of 
such  agreement.  BARBOUR,  J.  dis- 
sented. (Bunge  agt.  Koop,  5  Robt.,  I.) 

5.  A  plea  of  accord  and  satisfaction  is 
not  supported  by  proof   of  a  tender 
made  to   the  plaintiffs  attorney,  who 
declined  to  accept  it  as  satisfaction. 
(Hammond  agt.  Christie,  5  Robt.,  160.) 

6.  A  payment,  by  a  debtor,  of  a  less  sum 
than  the  amount  of  his  indebtedness, 
in  satisfaction  of  a  debt  due  his  creditor, 
although  such  less  sum  be  expressly 
received  by  the  creditor  in  full  satis- 
faction, does  not  constitute  an  accord 
and   satisfaction,  and  does  not  extin- 
guish the  creditor's  right  to  recover 
the  balance  of  the  indebtedness ;  un- 
less, perhaps,  the  transaction  is  of  such 
a  character  as  to    constitute  a  com- 
promise of  an  honestly  disputed  claim. 
Per  J  ONES,  J.    (Id.) 

7.  Where  one  of  the  defendants  origin- 
ally received  $1000  from  the  plaintiff 
to  pay  his  subscription  for  stock  of  an 
oil  company,  which  such  defendant  did 
pay,  and  the  plaintiff  subsequently  de- 
livered the  certificate  of  stock  obtained 
by   him  on  such  subscription  to  the 
defendants  jointly,  to  be  by  them  ap- 
plied to  his  subscription  for  the  pur- 
chase of  certain  silver  mines  in  Mexico, 
and  took  from  them  their  receipt  for 
$700  in  gold  as  received  from  him  for 
his  subscription    to  such  mines,   and 
such  certificate  was  so  applied,  but  the 
enterprise  was  abandoned.    Held  that 
the  plaintiff  could  not  recover  the  $1000 
originally  deposited  by  him  with  one 
defendant,   no'r  the  certificate  of   oil 
company  stock,  nor  its  value,  nor  the 
value  of  $700  in  gold.      (Tweddle  agt. 
Hoffman,  5  Robt.,  183.) 

8.  Upon  an  attachment  being  levied  on  a 
debt  due  from  the  present  plaintiffs  to 
the   debtors    in    the    attachment,   the 
plaintiffs  paid    to   the   sheriff  a  sum 
which  they  supposed  to  be  the  balance 
due  from  them  to  the  debtors.  They  af- 
terwards discovered  a  mistake  in  their 
accounts,  showing  that  the  true  bal- 
ance was  less  than  they  supposed  and 
had   paid. — Held,  that  they  could  not 
maintain  an  action  to  recover  back  the 
excess  from  the  attaching  creditors ;  to 
whom  in  the  mean  time  the  amount, 
less  fees,  had  been  paid  by  the  sheriff. 
The   plaintiiTs  must    bear  the  conse- 
quences of  their  own  mistake  ;  the  at- 
taching   creditors  being   in    no  way 


chargeable  with  it.  (Duncan  agt.  Ber" 


9.  It  is  no  defense  to  an  action  brought  on 
a  promissory  note,-  payable  at  a  partic- 
ular place,  against  the  maker  thereof, 
that  on  the  last  day  of  grace  sufficient 
money  to  pay  it  was  deposited  and  kept 
on  deposit  at  that  place.    (Hill  agt. 
Place,  ante,  26.) 

10.  Such  deposit  is  available,  in  an  action 
against  the  maker,  only  as  a  tender,  and 
must    be    properly    pleaded   as  such. 
(Id.) 

11.  Where  the    plaintiff  and  defendant 
agreed  in  writing,   that  the  defendant 
should  receive,  in  full  payment,  of  a 
note  which  the  plaintiff  had  given  to 
the  defendant  for  lumber,   and  which 
had  not  then  become  due,   a  certain 
draft,  which  was  then  due  to  the  plain- 
tiff, for  apart  of  the  amount  of  the  note, 
and  another  note  of  the   plaintiff  pay- 
able after  the  first  note  for  the  balance  ; 
the  defendant  became  liable  to  take  up 
and  pay  the  amount  of  the  first  note 
which  he  had  negotiated.     (Freeland 
agt.  Van  Campen,  ante,  29.) 

12.  And  a  snbseqiient  arrangement  made 
between  them,  after  the  first  note  and 
draft  had  become  due,  that  for  the  pres- 
ent the  plaintiff  should  take  care  of  so 
much  of  the  first  note  as   eaqualed  the 
amount  of  the  draft,  and  the  defendant 
should  take  care  of  the  balance,  did  not 
change  in  any  respect  the  position  of 
the  parties  or  the  liability  of  the  defen- 
dant  under   the    written    agreement. 
(Id.) 

PENAL  STATUTE.' 

1.  The  rule  that  a  'plaintiff  is  in  any 
event  entitled  to  recover  the  amount 
tendered  and  brought  into  court  by  the 
.defendant,  does  not  apply  to  an  action 
brought  to  recover  a  penalty,  of  a 
fixed  amount,  and  that  alone.  In  such 
an  action,  unless  the  plaintiff  recovers 
the  amount  of  the  penalty,  he  i?  not 
entitled  to  any  judgment.  (Canastota 
&c.  Plank  Rord  Co.,  agt.  Parkill,  50 
Barb;  601.) 

PRINCIPAL  AND  AGENT. 

1.  A  principal  must,  within  a  reason- 
ale  time,  dissent  to  the  act  of  bis 
agent,  if  the  latter  has  acted  contrary 
to  instructions.  He  cannot  wait  to 
see  whether  such  action  shall  result 
advantageously,  or  disadvantageously, 
and  then  determine  what  he  will  do. 
(Hope  agt.  Lawrence,  50  Barb., 
258.) 
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2-  Where,  in  an  action  to  recover 
the  price  of  a  quantity  of  barley  sold 
and  delivered  by  the  plaintiff'  to  the  de- 
fendants, the  question  at  issue  was 
whether  the  contract  as  made  was  for 
merchantable  barlev,  or  for  good  bar- 
ley badly  stained ;  "Held,  that  the  ques- 
tion put  to  a  witness,  whether  the 
plaintiff  intended  to  sell  the  barley  as 
merchantable  barley,  was  properly 
overruled ;  there  being  in  the  case  no 
question  of  fraud  or  deceipt  in  the  sale, 
and  the  question  of  intention  being  in 
no  respect  material.  (Lefler  agt.  Field. 
50  Barb.,  407.) 

3.  Any   private  or  specific  instructions 
given  by  principals  to  their  agent  for 
the  purchase  of  barley,    in  regard   to 
particular  kinds,  or  qualities,  of  barley 
to  be  purchased  by  him,  cannot  affect 
third  persons  dealing  with  the  agent ; 
unless  such  instructions  are  brought  to 
the  knowledge  of  such  persons.     (Id.) 

4.  If  the  agent,  in  such  a  case,  exceeds 
his  authority,  he  is  liable  to  his  princi- 
pal, and  they  must  seek  their  redress 
against  him,  and  not  against  persons 
with  whom  he  has  dealt,  if  such  deal- 
ing is  within  the  general  scope  of  the 
authority.     (Id.) 

5.  Where,  in  consequence  of  the  extent 
and  nature  of  a  business,  a  large  num- 
ber of  clerks  are  employed  therein,  and 
from  necessity  the  duties  assigned  to  a 
particular  clerk,  to  be   discharged  by 
him,  devolves  upon   another,   any  act 
done  by  the  latter,  if  within  the  gene- 
ral scope  of  his  employment  as  a  clerk, 
will  be  the  act  of  the  principal.  (Good- 
rich agt.  Thompson,  4  Robt.,  75.) 

6.  The  officers  and  agents  of  a  corpora- 
tion, may,  in  consideration  of  the  final 
settlement  of  an  account  by  an  agent, 
make  a  valid  agreement  to  allow  him 
interest  on   the  items  of  it,   although 
wot  strictly  chargeable  by  law.     (Far- 
mers Loan  and  Trust  Co.  agt.  Mann,  4 
Robt,,  356.) 

7.  The  creation    of  the  president  of  a 
company,  member  of  all  standing  com- 
mittees   thereof,  "including    such    fi- 
nance committe.  and   conferring  upon 
him  the  general  direction  and  superin- 
tendence "  of  its  affairs,   by  one  of  iis 
by-laws,  sanctioned  the  assumption  by 
him  of  duties  so  conferred  upon  the  in- 
vestment and  finance  committee   and 
he  acted  under  the  general  powers  thus 
confered  upon  him.     (Id.) 

8.  An  authoiity  simply  to  buy  stock,  will 
not  entitle  the  agent  to  make  the  prin- 
cipal responsible  for  the   value  of  the 
stock  to  any  one  but  the  seller  or  him- 
self.   It  will  not  authorize  him  to  bor- 


row money  to  pay  for  it,  on  the  respon- 
sibility of  the  principal.  (Martin  agt. 
Peters,  1  Robt.,  434.) 

9.  Where  one  employs  another  as  his 
agent  to  collect  a  claim,  the  latter 
agreeing  to  pay  the  same  to  his  princi- 
pal when  collected,  in  an  action  to  re- 
cover a  balance  remaining  in  the  agent's 
hands  from  collections  made  bv  him  on 
such  claim,  the  doctrine  applies,  that 
an  agent  receiving  money  for  his  prin- 
cipal is  bound  to  pay  it  over  to  him,  and 
cannot  be  converted  into  a  trustee  for 
a  third  person,  bv  a  mere  notice  of  his 
claim  ;  nor  can  ne  dispute  the  title  of 
his  principal.  (Hammond  agt.  Christie, 
5  Robt.,  160.) 

PRINCIPAL  AND  SURETY. 

1.  Where  the  plaintiff  sold  out  his  inter- 
est in  a  co-partnership  firm  to  other 
members  of  the  firm,  constituting  a  new 
firm,  and  took  a  bond  of   indemnity 
from  one  of  the  members  of  the  new 
firm  and  a  third  person  as  surety,  to 
save  him,    plaintiff,   indemnified   and 
harmless,  from  the   payment  of  any 
debts  of  the  old  firm  ;    and  it  appeared 
that  after  the  execution  of  the  bond, 
an  indebtedness  of   the  old  firm  had 
been  changed  without  the  assent  of  the 
surety,  from  an  account  and  put  into  a 
note  signed  by  one  of  the  defendants 
on  the   bond — a  member  of  the  new 
firm — who  had  no  authority  to  give 
notes  in  the  name  of   the  old  firm : 

2.  Held,  that  this  note  having  been  by 
an  action,  merged  in  a  judgment,  and 
paid  by  the  plaintiff,  without  any  no- 
tice to  the  surety  on  the  bond  of  the 
defense  to  it,  the  surety  was  discharged 
and  the  plaintiff  could  not  recover  the 
amount  of   the  judgment    from  him. 
(Tkurber  agt.  Jenkins,  ante,  66.) 

PROVISIONAL  REMEDY. 

1.  In  an  action  of  claim,  and  delivery  of 
persona)  property,  where  the  property 
is  restored  to  the  plaintiff    ana    ac- 
cepted  by   him,  although  he    claims 
costs  of  the  action,  before  the  actual 
commencement  of   the  action   by  the 
service  of  process,  although  the  same 
with  an  undertaking  were  in  the  hands 
of  the  sheriff  for  service  at  the  time, 
the    action    cannot    be    maintained. 
(Following  the  decision  in  the  case  of 
Christie  agt.  Corbett,  34  Hoie.,  Pr.  R., 
19.)    (Nasser  agt.  Corwin,  ante,  540.) 

2.  The  approval  of  the  undertaking  by  the 
sheriff  is  not  the  allowance  of  -Aprovis- 
ional  remedy,  so  as  to  give  the  court 
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jurisdiction  of  the  action  under  §  139 
of  the  Code.    (Id.) 


1.  No  individual  or  public  officer  can 
sell,  and  convey  a  good  tittle  to,  the 
land  of  another,  unless  authorized  to 
do  so  by  express  law  ;  and  the  person 
invested  with  such  power  must  pursue 
with  precision  the  course  prescribed  by 
law,  or  his  act  will  be  invalid.     (Bun- 
ner  agt.  Eastman,  50  Barb,,  639 .) 

2.  Such  a  .oase  is  not  one  for  presuming 
that  public  officers  have  done    their 
duty,  but  for  inquiring  what  they  have 
in  fact  done ;  and   it  must  be  shown 
that  it  is  in  conformity  with  the  stat- 
utory requirements.    (Id.) 

3.  This  principle  applied  to  the  acts  of  the 
comptroller  of  the  state  when  he  is 
engaged  in  the  attempt,  through  the 
medium  of  a  tax  sale,  to  subvert  the 
title  of  an  individual  and  to  transfer  it 
to  another.     (Id.) 

4.  Notwithstanding  the  "custody  "  given 
to  the  United   States  officers,  by  stat- 
utes, the  warehouse  keeper  is  the  guar- 
dian of  the  interests  of  the  owners  ; 
that  is,  of  the  goods  subject  to  the  lien 
for  duties,  and  is  responsible  for  their 
eafe  keeping,  like  any  other  bailee.  If 
he  neglects  to  exercfse  due  diligence, 
he  is  liable  to  the  owners  of  the  goods. 
(Schwenn  agt  McKie,  5  Molt.,  404.) 

RAIL  ROADS. 

1.  Railroad  companies  have  no  right  to 
run  their  trains  upon  the  assumption 
that  travelers  on  a  highway  which  the 
railroad  crosses,  will  always  be  pru- 
dent and  careful.      On  the  contrary, 
such  companies  may,  very  properly, 
presume  that  persons  crossing  the  high- 
way will  frequently  be  negligent,  and, 
therefore,  they  should,  in  view  of  such 
well  know  fact,  observe  the  greater 
precaution.  (Card  agt.  JV.  Y.  and,  Har- 
lem B.  R.  Co.,  50  Barb.,  39.) 

2.  Although  an  injury  upon  a  railroad 
may  have  occurred  by  the  negligence 
or  carelessness  of  the  owner  of  cattle. 
who  has  suffered  them  to  stray  upon 
the  track,  it  does  not  follow  that  the 
railroad  company  are  exempt  from  re- 
sponsibility, unless  they  are  also  free 
from   negligence  contributing   to  the 
injury.     (Id.) 

3.  The  admission  of  an  engineer,  as  to  an 
act  of  his  while  in  the  employ  of  the 
railroad  company,  made  after  t fie  trans- 
action, and  after  he  had  ceased  to  be 


the  servant  or  agent  of  the  company,  is 
not  binding  on  them.     (Id.) 

4.  Railroad  bonds,  though  nominally  se- 
cured bv  mortgage  on  track  and  rolling 
stock,  eliould  not  be  regarded  as  real 
security,  within  any  rule  adopted  or  to 
be    adopted.     Per   SUTHERLAND,   J. 
(King  agt.  Talbot,  50  Barb.,  453.) 

5.  The  44th  section  of  the  general  rail- 
road act,    (Laws  of  1850,  p.  233,)  re- 
quiring railway  companies  to  fence  in 
tneir  roads,  is  inapplicable  to  depots  in 
cities.  (Lekeu  agt.  Hudson  River  R.  It. 
Co.,  4  Robt.,  204.) 

6.  A  possibility,  or  even  a  probabiliiy,  of 
injury  to  any  one  who  may  happen  to 
be  behind  stationary  cars  in 'a  railroad 
depot,  does  not  make  it  incumbent  on 
the  railroad  company,  as  a  duty,  to  as- 
certain that  no  one  is  there,  before  they 
move  any  of  those  cars.     (Id.) 

7.  No  new  rules,  or  modifications  of  an 
old  one,  adopted  latterly,  as  to  negli- 
gence on  railway  tracks  or  highways, 
are  applicable  to  a  case  where  the  'in- 
jury caused  by  negligence  of  servants 
was  done  upon  the  premises  of  the  de- 
fendants in  the  course  of  the  ordinary 
occupations  of  their  servants  in  such, 
depot  without  any  peculiar  relations 
between  them  and  the  person  injured. 
For  such  injury  the  servants  alone  are 
liable.    Per  ROBERTSON,  Ch.  J.  (Id.) 

8.  In    an    action    to    recover    damages 
against  a  railway  corporation,  for  in- 
juries to  property  of  the  plaintiffs  by  a 
train  of  the  cars  of  the  former,  where 
the  latter  while  driving  in  a  wagon  up- 
on the  highway,  attempted  to  cross  the 
railway  track  in  the  day  time,  and  see- 
ing at  a  distance  of  forty  feet,  a  train 
of    cars    approaching,    turned     their 
horse's  head  towards  the   locomotive 
and  attempted  to   back  hini  from  the 
train,  but  he  being  frightened,  they 
turned  his  head  away  towards  a  neigh- 
boring fence,  in  a  narrow  space  where 
the  passage  was  obstructed,  and   the 
wheel  of  their  wagon  was   struck  by 
the  train ;  Held  to  be  a  case  of  contrl 
buting  negligence  on  the  paM,  of  the 
plaintiffs,  or  of  unavoidable  accident 
on  the  part  of  the  defendants,  unless 
there  were  other  proof  of  their  negli- 
gence.     (Schwartz  agt  Hudson  River 
&.  R.  Co.,  4  Robt.,  347.) 

9.  When  a  person  commits  himself  to  the 
care  of  the  employees  of  a  carrier  of 
passengers,    to    be    transported    any 
where,  he  makes  them  his  agents,  so 
far  aa  the  use  of  care  to  avoid  the  con- 
sequences to  him  of  the  negligence  of 
the  conductors  of  any  other  vehicles  on 
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the  road  ia  concerned.    (Moone*/  agt. 
Hudson  River  R.  R.  Co.,  5  Robt'.,  548.) 

10.  Negligence  in  the  managers  of  a  rail- 
road car  in  which  a  passenger  is  car- 
ried, contributing  to  a  collision  with  a 
train  upon  another  road,  by  which  such 
passenger  is  injured,  will  defeat  any 
recovery  by  him  for  such  injury.  (Id.) 

11.  In  an  action  against  a  city  railroad 
company,  to  recover  damages  for  a  per- 
sonal injury,   occasioned  by   the    ira- 

E  roper  conduct  of  the  driver  of  the  de- 
sndants'  car,  any  expression  .of  such 
driver,  either  before,  during  or  imme- 
diately after,  and  in  the  heat  of  the 
occurence,  showing  his  then  design  to 
do  an  injury,  and  not  being  a  declara- 
tion predicated  upon  an  after  though  t,is 
admisible  in  evidence.  (  Whittaker  agt. 
Eighth  Ave.  R.  B.  Co.,  5  Hobt.,  650.) 

12.  An    action    cannot    be    maintained 
against  a  corporation  by  one  of  its 
stockholders,  to  compel  it  to  declare 
and  pay  a  dividend,    from  funds  on 
hand.  (Karnes  agt.  Rochester  &  Genesee 
Valley  R.  R.,  4  Abb.  N.  #,107.) 

13.  A  corporation  stands  in  no  fiduciary 
relation  to  its  stockholders.    The  di- 
rectors, not  the  corporate  body,  are  the 
trustees,  and  should  be  parties  to  any 
action    for    the    enforcement    of    the 
trust.     (Id.) 

14.  Neither  a  railroad   corporation  nor 
its  directors  have  the  right  to  make 
certificates  purporting  to  represent  cap- 
ital stock  of  the  corporation,  which  has 
not  in  fact  been  subscribed  and  paid  for, 
and  put  them  on  the  market  for  sale  as 
stock.     Such   issues  are    ultra    vires. 
(Fiske  agt.    Chicago,  Rock  Island  and 
Pacific  Railroad  Co.,  ante,  20.) 

15.  A  subsequent  statute  passed  by  the 
state  of  Iowa  alone,  ratifying  such  false 
certificates  of  stock  canu'ot  aid  the  cor- 
poration ;  for  the  state  of  Illinois  has 
as  much  control  of  the  matter  as  the 
state  ot  Iowa,  the  stock  being  the  is- 
sue of  a  consolidated  corporation  of 
both  states.     (Id.) 

16.  Where  a  foreign  railroad  corporation ' 
issue  new  and  additional  certificates  of 
stock  and  sell  the  same  in  the  market,' 
which  stock,  under  our  laws,  would  be 
considered  spurious,  and  the  certificates 
thereof  void,  as  issued  ultra  vires,  and 
the  sales  of  which  this  court,  in  an  ac- 
tion by  a  citizen  of  this  state  as  a  stock- 
bolder  of  said  corporation,  would  re- 
strain by  injunction,  will  nevertheless 
be  controlled  by  the  laws  of  the  states 
under  which  such  corporation  is  crea- 
ted; and  where  such  states  by  their  laws 

.    ratify  and  decide  such  stock  to  be  le- 


gal and  valid,  this  court  will  refuse  to 
interfere  by  injunction.  (O'Brien  agt. 
Chicago  Rock  Island  and  Pacific  Rail- 
road Co.,  ante,  24.) 

17.  A    traveler  approaching    a    railroad 
track  it  bound  to  use  his  eyes  and  his 
ears,  so  far  as   there  is  opportunity. 
(Ernst  agt,  Hudson  R.  R.  Co.,  ante,  84.) 

18.  Negligence  iu  a  railroad  company  in 
the  giving  of  signals,   or  in  omiuiug 
precautions  of  any  kind,   will  not  ex- 
cuse his  omission  to  be  diligent  in  sucn. 
use  of  his  own  means  of  avoiding  dan- 
ger; and   where,   by  such  use  of  his 
senses,  the  traveler  might  avoid  dan- 
ger,   notwithstanding    the  neglect  to 
give  signals  or  warning,  his  omission  is 
concurring  negligence,  and  should  be  so 
peremptorily  declared  by  the  court ;  and 
where  proof  of  this  is  clear,  the  plain- 
tiff thus  negligent  should  be  non-suited. 
(Id.) 

19.  Where  the  question,  whether  the  trav- 
eler used  .ordinary  care  and  prudence, 
in  a  given  case,  becomes  so  complicated 
and  involves  so  many  details,  that  hon- 
est and  intelligent  men,  acting  without 
bias  or  partiality,   in  a  single  and  sin- 
cere desire  to  determine  according  to 
the  truth,  may  reasonably  dirtier  in  their 
conclusions,  then  the  question  should 
be  left  to  the  jury.    (Id.) 

20.  There  is  no  statute  or  rule  of  law  re- 
quiring a  railroad   company  to_  keep  a 
flag-man  at  the  crossing  of 'a  highway, 
to  give  notice  of  the  approach  of  a  train, 
consequently,  their  omission  to  do  so  is 
not  negligence.    (Id.) 

21  It  is  the  duty  of  the  attorney  general, 
under  $  405  of  the  Code,  whenever  he 
shall  have  reason  to  believe  that  any 
of  the  acts  or  omissions  specified  iu 
that  section  can  be  established  by  proof, 
to  apply  to  the  court  for  leave,  and  up- 
on leave  granted,  to  hi  ing  an  action  in 
the  name  of  the  people  of  the  state,  for 
the  purpose  of  vacating  or  annulling 
the  existence  of  a  corporation  (other 
than  municipal),  in  every  case  of  pub- 
lic interest.  (People  agt.  Erie  Railway 
Co.,  ante,  129.; 

22.  An  action  cannot  be  maintained  under 
the  Revised  Statutes,   relative  to  pro- 
ceedings against  corporations  in  equity, 
by  a  stockholder  against  the  corporation 
and  its  trustees,  to  restrain  the  trustees 
from  exercising  any  powers  as  trustees, 
and  for  the  appointment  of  a  receiver  of 
the  property  and  effects  of  the  corpor- 
ation.    (Id.) 

23.  No  mere  creditor  of  a  corporation  can 
have  a  receiver  appointed  until  he  has 


615 


Digest. 


a  judgment  and  execution  returned  un- 
satixfied.     (Id.) 

24.  In  this  action  the  court  enjoin  the  de- 
fendant, its  directors,  officers,  trustees 
and  agents  from  delivering  to  any  re- 
ceiver heretofore  appointed  in  other  ac- 
tions against  the  defendant   by  stock- 
holders, possession  of  the  Erie  Railway 
Company,  but  they  are  required  to  de- 
liver possession   to  any  receiver  who 
shall  be  appointed  in  this  action.     (Id.) 

25.  A  referee  is  also  appointed  to  thorough- 
ly examine  into  the  transactions,  affairs 
and  condition  of  all  actions  affecting 
the  Erie  Railway  Company  and  the  di- 
rectors thereof,  with  instructions  to  re- 
port to  this  court  with  all  convenient 
speed.    The  directors  of  the  defendant, 
in  the  meantime,  being  forbidden  from 
exercising  any  doubtful  powers  or  au- 
thority without  the  sanction  of   this 
court,  and  from  issuing  any  new  con- 
vertible bonds  of  the  Railway  Company 
and  from  converting  any  bonds  of  the 
company  into  stock  thereof.    (Id.) 

26.  A  corporation  (railroad)  can  act  only 
by  and  through  its  officers  and  agents. 
Hence  the   acts  of  snch  officers  and  a- 
gents,  performed  within  the  scope  of 
their  general  official   duties,  are  bind- 
ing upon  the  corporation.     (East.  New 
York  and  Jamaica  Raitroad  Co.  agt. 
Lighthall,  ante,  481.) 

27.  Receiving  pavment  of  subscriptions  to 
its  capital  stock,  is  no  more  out  oT  the 
line  of  the  president's  duty,  than  receiv- 
ing payment  for  any  other  debt.     (Id.) 

28.  Therefore,  where  the  president  of  the 
corporation  receives  payment  of   the 
subscriptions,  to  its  capital  stock  in  any- 
thing other  than  money,  his  act  is  bind 
ing  upon   the  corporation,   unless  the 
corporation   itself  is    incapable  of   re- 
ceiving payment  in  that  way  ;  and  this 
is  so,   notwithstanding    the  authority 
given  to  the  president  may  have  been 
limited  in  terms,  to  collections  in  mon- 
ey only.     (Id.) 

29.  Every    corporation  has,  besides  the 
powers  expressly  conferred  by  its  char- 
ter, curtain  common  law  powers,  which 

•  may  be  exercised  in  furtherance  of  the 
purposes  of  the  corporation.     (Id.) 

30.  The  plaintiff  in  this  case  having  no 
limitation  in  its  charter  to  the  ordina- 
ry implied  powers  of  all  corporations, 
nor  any  provision  which,  either  in  ex- 
press terms  or  by  necessary  implica- 
tion, defines  the  thing  which  the  plain- 
tiff shall  receive   in  payment  for  debts 
due  to  the  corporation,  the  receipt  by 
their  president  of  coal  stock  of   another 
corporation,  in  payment  for  the  defen- 


dant's subscription  to  the  capital  stock 
of  the  plaintiff,  was  the  receipt  thereof 
by  the  plaintiff,  and  cannot  now  be  re- 
jected for  want  of  authority.  (  Id.) 

RAPE. 


1.  Having  carnal  connection  with 

niAn  intoxicated  to  the  point  of  insensi- 
bility, forcibly,  is  not  a  rape,  but  is 
merely  a  crime  under  the  23d  section 
of  the  act  respecting  offenses  against 
the  person.  (2  R.  8.  663,  §  23.  (Peo- 
ple agt.  Quin,  50  Barb.,  128.) 

2.  To  constitute  the  crime  of  rape,  since 
the  Revised  Statutes,  the  connection 
must  be  absolutely  against  the  will  of 
the  female,  and  there  should  be  the  uu 
most  reluctance  and  the  utmost  resist- 
ance by  her.     (Id.) 

3.  Where  a  physician  had   sexual  con- 
nection witn  a  female  patient,  a  single 
•woman  thirty  years  of  age,  on  two  oc- 
casions, while  "attending  her  in  a  pro- 
fessional capacity  ;  she  testifying  that 
he  told  her  she  had  a  disease  of  the 
womb,  and  that  a  physical  examination 
was  necessary  ;  that  he  professed  to  be 
making  such  examination,  while  doing 
the  acts,  which  she  believed  to  be  true  ; 
that  this  occurred  in  the  parlor  of  her 
brother's  house,  in  the  day  time,  while 
the  wife  of  her  brother  was  in  an  ad- 
joining room;    but  that,   though  she 
submitted  with  much  relunctance,  she 
made  no  outcry,  and  made  no  revela- 
tion of  the  occurrences  until  after  she 
had  been  told  that  she  was  pregnant  ; 
Held  that  such  a  statement,  made  by  a 
female  of  mature  age  and  possessing 
any  intellectual  capacity,  ought  not  to 
be  allowed  to  become  the  basis  of  judi- 
cial action.      (  Walter   agt.  People,  50 
Barb.,  145.) 

4.  The  prisoner's  counsel  requested  the 
court  to  charge  that   "  even  if  the  de- 
fendant had  accomplished  his  alleged 
purpose  by  fraud,  without  intending  to 
use  force,  then  such  fraud   does  not 
constitute  rape,   unless  the  evidence 
shows  that  the  defendant  intended  to 
use  force,  if  the  fraud  failed."     The 
court  refused  so  to  charge.    Held,  that 
the  proposition  was,  in  several  aspects 
of  the  case,  correct,  and  that  the  jury 
should   have  been  instructed  accord- 
ingly.  (Id.) 

REAL  PROPERTY. 

1.  Standing  trees  form  a  part  of  the  land, 
and  as  such  are  real  property,  and  a 
contract  for  the  sale  of  them  is  a  con- 
tract for  the  sale  of  an  interest  in  the 
land,  and  must  be  in  writing,  and  falls 
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within  the  intent  and  meaning  of  the 
recording  act.  (  Vorebeck  agt.Jfo*,  50 
Barb.,  30:2.) 

RE-ARGMUENT. 

1.  The  nsiial   mode  allowed  by  law  for 
correcting  the  errors  of  inferior  courts 
is  bv  appeal ;  and  it  is  only  in  courts 
of    last    resort,    where    there    is    no 
other  remedy  for  an  oversight  or  mis- 
take, that  re'-argnments  are  permitted, 
unless  in  extraordinary  cases,  and  then 
only  upon  the  failure  to  present  or  no- 
tice an  important  legal  question,  or  a 
recent  statute  or  decision.  (Newell  agt. 
Wheeler,  4  Robt.,  190.) 

2.  A  motion  for  the  re-argnment  of  a  mo- 
tion for  a  new  trial  on  exceptions  will 
not  be  entertained  where  such  motion 
is  made  not  upon  the  ground  of  any 
oversight  or  mistake  upon  a  question 
of  law,  but  of  a  misunderstanding  by 
the  court  of  facts  in  evidence  in  the 
case,  which   has  inclined  it  to  think 
that  certain  questions  of  fact  ought  to 
have  been  sub.nitted  to  the  jury,  and 
with  their  submission  the  question  of 
damages    also ;    and    also    upon    the 
ground  that  if  there  was  any  error  in 
the  damages,  the  court  could  and  should 
have  corrected  it  by  the  evidence,  by 
giving  the   plaintiff  an   opportunity  of 
remitting  the  excess.    (Id. ) 

3.  A  re-argument  of  a  cause  will  not  Ic 
ordered,  merely  upon  the  grounds  that 
the  court  overlooked  authorities  tend- 
ing to  establish  the  right  of  lessors  to 
recover  the  full  amount  of  an  assess- 
ment as  damages  for  non-payment  of  it 
by  the  lessee,  according  to  a  covenant 
by  him  contained  in  the  lease,  and  also 
erred  in  supposing  that  it  could  not  de- 
cree a  specific  performance   of  such 
covenant,  under  the  particular  form  of 
the  pleadings  in  the  case.    (Rector,  &c. 
of  Trinty  Chnrch  agt.  Higginis,  4  Roll., 


REFERENCE. 

1.  The  court  has  no  authority  to  grant  an 
order  of  reference  in  an  action  for  the 
value  of  personal  property  sold,  consis- 
ting of  twenty  items  or  more  in  the  ac- 
count, where  the  defendant  denies  that 
the  property  was  sold  to  him ;  and  offers 
to  stipulate  that  at  the  trial,  he  will  not 
dispute  or  question  the  items  of  said 
claim,  either  as  to  their  number,  their 
character,  their  value  or  their  price, 
and  asks  a  trial  by  jury.  (Seiyel  agt. 
Heid,  ante,  506.; 


REFEREES  AND  REPORTS. 

1.  A  referee,  after  having  made  his  re- 
report  in  an  action,  cannot,  on  the  set- 
tlement of  the  case,  make  any  new  or 
other  findings  of  factor  law,  to  sustain 
or  overthrow   mich    report.     { Voorhis 
agt.  Voorkii,  50  liarb.,  119.) 

2.  The  provision,  in  subdivision  52  of  sec- 
tion 268  of  the  Code,  was  not  intended 
to  enlarge,  and  does  not  enlarge,  the 
power  of  a  judge  or  referee  in  settling 
a  case  so  as  to  authorize  him  to  make 
any  new  findings  of  law  or  fact.    It 
requires  him  simply  to  specify  and  in- 
sert in  the  case  the  findings  made  on 
the  decision  of  the  cause,  and  such  as 
he  is  required  by  section  267  to  em- 
brace and  insert  in  his  report.     (Id.) 

3.  The  Supreme  Court,  in  reviewing  judg- 
ments rendered  by  referees  and  single 
judges,  acts  simply  as  a  court  of  ap- 
peals, and  can  draw  no  original  infer- 
ences from  the  evidence.     The  facts 
found  must  be  sufficient  to  support  the 
judgment ;  and  if  they  are  not  sufficient, 
the  court  cannot  supply  the  defficiency 
by  drawing  such  conclusion  from  the 
evidence  as  ic  may  think  the  referee 
was  authorized   to  draw   and  should 
have  drawn.     (Id.) 

4.  But  in  construing  and  reviewing  the 
reports  of  judges  and  referees.the  whole 
report  should  betaken  together;  and 
if  jill  parts  of  it,  thus  considered  and 
construed,  do  cover  the  case  and  show 
that  it  was  in  fact  decided   upon  cor- 
rect principles,  courts  of  review  ought 
to  sustain  the  judgment.     (Id.  \ 

5.  A  second  report  by  a  referee  npon  sub- 
stantially the  same  evidence  and  con- 
taining the  same  findings  ns  a  former 
report  which  has  been  set  aside  as  erro- 
neous; an  appeal   from  the  judgment 
entered  thereon,  when  it  is  in  favor  of 
the  same  party,  will  be  set  aside  sum- 
marily.    (Beiloics  agt.  Folsom,  4  Robt., 
43.) 

6.  The  finding  of  a  referee,  npon  conflict- 
ing evidence,  on  a  question  of  fact,  is 
conclusive,  and  cannot  be  disturbed. 
( Goodrich  agt.  Thompson,  4  Robt.,  75.) 

7.  The  grant  of  authority  to  courts,  by 
section  271  of  the  Code,  to  refer  actions 
involving  the  examination  of  a  long  ac- 
count, is  at  most  permissive,  not  per- 
emptory, and  is  intended  more  for  the 
benefit'of  the  court,  than  as  a  right  of 
the   parties.      (Goodyear  agt.  Brooks, 
4  Robt.,  682.) 

8.  The  questions  of  law  which  may  so  be 
required  to  be  decided  are  not  confined 
to  those  arising  out  of  the  facts  pro- 
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Sented  by  the  issues  in  the  case.  They 
may  grow  out  of  their  very  character, 
and  the  evidence  necessary  to  their  in- 
vestigatioa.  (Id.) 

9.  An  action  for  the  foreclosure  of   a 
mortgage  is  not  in  a  condition  to  have 
all  the  issues  therein  referred,  while 
any    defendants,    against    whom    the 
plaintiff  seeks  a  judgment  over  for  a 
deficiency,  have  not  been  served  with 
a  summons,  or  have  been  served  with 
a  notice  that  no  personal  claim  is  made 
against  them,  and  have  not  appeared. 
(Id.) 

10.  It  ia  the   duty  of  a  referee  before 
whom  all  the  issues  of  an  action  are 
tried,  to  insert  in  his  report,  when  re- 
quired, his  findings  of  facts  and  con- 
clusions of  law,  The  facts  so  required 
to  be  found,  should  be  those  forming 
part  of  the   issues  presented  by  the 
pleadings,  and  not  those   merely  evi- 
dentiary of  them.     (Lane  agt.  Borst, 
5  Bolt.,  609.) 

RELIGIOUS  CORPORATIONS. 

1.  Subscriptions  and  donations,  made  for 
the  erection  of  a  parish  school-house, 
paid  to  an  individual,  who  is_  the  treas- 
urer of  a  religious  corporation  at  the 
time,   do  not  necesarily  become    the 
property  of  such  corporation.   (Hector, 
&c.  Church  of  the.  Redeemer  agt.  Craw- 
ford, 5  Bobt.,  too.) 

2.  To  constitute  a  corporation  meeting, 
•   whose  acts  and   resolutions    shall  be 

binding,  there  need  not  be  present  a 
majority  of  all  the  corporators.  Where 
the  corporators  are  indefinite,  such  of 
them  as  assemble  pursuant  to  a  regular 
call  tor  a  meeting,  will  constitute  a 
quorum  for  the  transaction  of  business, 
and  a  majority  of  that  quorum  can  pass 
resolutions  binding  on  the  body  itself. 
(Madison  Ave.,  Baptist  Church  agt. 
Baptist  Church  in  Oliver  St.,  5  Bobt., 
649. 

3.  The  fact  that  some  persons  were  pres- 
ent at  a  corporate  meeting  who  were 
not  corporators,  will  not  vitiate  the  pro- 
ceedings of  the  meeting,  unless  it  ap- 
pear that  such  persons  vo);ed,  and  that 
their  votes  were  necessary  to  carry 
the  resolutions  which  were  claimed  to 
•e  passed.     (Id.) 

Whether  the  pew  hirers  of  a  religous 
body  were  more  or  less  numerous  than 
was  stated  in  such  a  petition  is  imma- 
terial :  since  any  allegation  as  to  the 
consent  of  the  pew  hirers  might  have 
been  stricken  out  of  the  petition  with- 
out affecting  the  jurisdiction  of  the 
court,  lid.) 


RES  ADJUDICATA. 

1.  Where  a  court,  in  a  former  action  be- 
tween the  same  parties,  had  jurisdiction 
over  both  the  subject  and  the  parties, 
and  the  question  of  fact  upon  which 
the  plaintiff's  title  to  the  subject  matter 
of  the  adtion  depended  were  the  same 
in  both  actions,  and  either  were,  or 
might  have  been,  litigated  in  such 
former  action,  and  were  necessary  to 
its  decision ;  and  the  "final  hearing 
therein  was  upon  the  merits ;  the  ad- 
judication therein  is  res  judicata  as  to 
every  thing  which  was,  or  under  the 
pleadings  might  have  been,  controver- 
ted in  that  action,  whose  determination 
was  necessary  for  the  final  disposition 
of  the  case.  (Keene  agt.  Clarke,  5  Bobt., 
38.) 

RIOT. 

I.  It  is  not  necessary,  in  an  action  against 
one  of  the  cities  of  this  state,  to  recov- 
er damages  for  the  destruction  of  prop- 
erty therein  by  fire,  during  the  exist- 
ence of  a  riot,  in  order  to  make  such 
city  liable  therefor,  to  establish  the 
absoluteimpossibility  of  the  occurrence 
of  the  fire  unless  by  the  agency  of  the 
rioters.  It  is  enough  to  establish,  by 
circumstantial  evidence,  the  probability 
of  the  origination  of  such  nre  by  the 
rioters,  so  great  as  to  render  that  of  its 
having  originated  in  any  other  way,  on 
any  ordinary  principles  of  experience 
and  reasoning,  so  remote  and  improba- 
ble as  to  make  it  morrally,  even  if  not 
physically,  impossible.  (Boss  agt. 
Mayor,  dx.  of  N.  T.,4  Bobt.,  49.) 

2.  Although,  in  such  an  action,  there  may 
be  no  direct  evidence  that  the  premises 
were  set  on   fire  by  a  mob,  and  the 
plaintiff  seeks  to  maintain  his  action 
solely  by  force  of  circumstantial  evi- 
dence, yet  inasmuch  as  the  tendency  of 
the  facts  proved,  to  raise  the  presump- 
tion that  the  fire  was  the  act  of  the 
rioters,  depends  entirely  upon  natural 
presumptions  to  be  derived  from  the 
circumstances  of  the  case,  by  the  ap- 
plication of  the  common  experience  of 
mankind,  based  upon  the  natural  capa- 
bility of  such  facts  to  generate  convic- 
tion in  the  mind,  it  is  proper  that  the 
case  should  be  submitted  to  the  iury. 
(Id.) 

3.  Under  the  statute  of  1855,  it  is  not  a 
question  of  diligence  on  the  part  of  the 
city  authorities.    If  the  party  damni 
fied  has  not  been  guilty  of  any  want  of 
dHigence  on  his  part  it  is  imperative. 
No  failure  of  a  mere  bailee  of  goods 
to  notify  the  mayor  or  sheriff  can  be 
imputed  against  the  owner  of  the  goods 
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as  an  omission.     (Eastman  agt  Mayor 
dx.  of  New  York,  5  RobL,  389. 

4.  The  exclusion  by  the  act  of  1855  (§  3,] 
of  a  party  damnified  by  a  riot  from 
recovering  any  thing  unless  he  "shah 
have  used  all  reasonable  diligence  to  pre- 
vent such  damage,"  does  not  confine  the 
requisite  diligence  to  exertions  during 
a  riot ;  but  the  words  "  shall  have 
psed  "  refer  to  a  time  anterior  to  the 
injury  done  by  the  mob,  and  to  previous 
precautions  and  care  used  to  prevent 
destruction  by  a  mob.  (Id.) 

SEDUCTION. 

1.  A  mother,  in  case  of  father's  death, 
has  the  same  right  to  the  services  of  a 
minor  child  that  the  father  would  have, 
if  living.      Hence  she  may  maintain 
an   action    for  the   seduction    of  her 
daughter,  who  is  a  minor.  HOGEBOOM, 
J.  dissented.     (Gray  agt  Durland,  50 
Barb.,  100.; 

2.  The  fact  that  at  the  time  of  the  seduc- 
tion the  daughter  happened  to  be  tem- 
porarily in  the  employ  of  another  per- 
son, with  the  assent  of  the  mother  and 
as  a  means  provided  by    her  for  the 
support  of  the  minor,  will  not  consti- 
tute a  bar  to  an  action  by  the  mother. 
(Id.) 

SERVICE. 

1.  As  a  general  rule,  when  an   attorney 
is  employed,  all   papers  in   the   cause 
must  be  served  upon   him,   instead  of 
the  party.    The  only  exception  to  this 
rule  is  where  the  object  is  to  bring  the 
partv  into  contempt.  (Fhtnn  atft  Bail- 
ey, 50  Barb.,  73.) 

2.  Where  an  order  required  vhat,  if  the 
defendant    refused    to  refund  certain 
money  within  twenty  days  after  ser- 
vice of  a  copy,  a  judgment  should  be 
set  aside  and"  vacated,  but  did  not  re- 
quire a  personal  service  upon  the  de- 
fendant ;   Held,  that  a  service  upon  his 
attorney  was  sufficient.     (Id.) 

3.  Service  of  process  upon  a  convict  in 
the  State  prisdn  is  valid,  and  gives  the 
court  jurisdiction.     (Davis  agt.  Duffie, 
4  Abb.  N.  S.,  478.) 

4.  The  suspension  of  civil  rights  which 
the  statute  (2  Rev.  Stat.,  701,  $  19)  de- 
clares to  be  the  effect  of  a  sentence  to 
State  prison,  does  not  give  him  any  im- 
munity from  actions,  nor  suspend  the 
rights  of  others.     (Id.) 

5.  The  statute  allowing  such  prisoners  to 
be  preceded  against  as  absent  debtors, 
is  not  exclusive  of  the  ordinary  remedy 
by  action.     (Id.) 


C.  A  notice  of  appeal  from  a  justice's  judg" 
ment  may  properly  be  served  on  the  re- 
spondent personally,  although  such  ser- 
vice is  made  at  the  residence  of  the  lat- 
ter, which  is  in  another  county  from 
that  in  which  the  justice,  the  appellant 
and  the  attorneys  for  both  parties  re- 
side, and  where  the  judgment  was  ren- 
dered. (Daniel*  agt.  Rogers,  ante,  230.) 

7.  Service  personally  in  such  cases,  may 
be  made  upon  the  party  any  where, 
either  in  or  out  of  the  county  where  the 
justice  resides.  (Id.) 

SERVICE  BY  PUBLICATION. 

1.  The  defendants  being  non-residents, 
the  service  of'the  summons  was  by 
publication.  Before  the  time  for  an- 
swering expired,  the  defendants  ap- 
peared by  attorney,  and  demand- 
ed a  copy  of  the  complaint,  which 
the  plaintiffs'  attorneys  declined  to 
serve.  Subsequently  and  after  the 
time  to  answer  had  expired,  on  the 
theory  of  service  by  publication  but 
before  the  expiration  of  twenty  daya 
from  the  appearance  bv  attorney,  judg- 
ment in  favor  of  the  plaintiffs  was  en- 
tered by  the  clerk,  without  notice,  and 
without  any  application  to  the  court, 
under  subdivision  3  of  section  246  of 
the  Code  of  Proceedure,  or  proof  of 
the  demand  sued  on.  or  inquiry  as  to 
payments  thereon  ;  Held  that  the  judg- 
ment was  irregularly  entered.  (Down- 
er agt.  Mellen,  50  Barb  ,  232.) 

2.  Held,  also,  that  if  the  plaintiffs  in- 
tended to  treat  the  appearance  by  at- 
torney as  a  waiver  of  the  service  by 
publication,  and  as  equivalent  to  per-, 
sonal  service,  they  should  have  waited' 
twenty  days  after  the  appearance  by 
attorney,  before  entering  judgment. 
(Id.) 

SHERIFF. 

1.  It  is  a  general  principle  that  a  sheriff 
must  act  on  his  own  responsibility,  in 
the    execution  of   process ;    and    the 
court  will  not  direct  or  advise  him  as 
to  the  manner  of  executing  it.     (In  the 
matter   of  the    Steamship    Circassian, 
50  Barb.,  490.) 

2.  Where  a  defendant  is  in  close  cnstody 
at  the  time  of  entering  up  judgment 
against  him,  but  admitted  to  the  jail 
liberties  within   three  months  there- 
after, and  is  again   surrendered  into 
close  custody  by  his  bondsmen,  he  is 
not  entitled  to  be  discharged  from  cus-  • 
tody  upon  the   ground  of  a  failure  of 
the   plaintiff  to  charge  him  in  execu- 
tion,  (2  It.  S.  556,  $  38,)  until  three 
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months  after  hia  surrender, 
agt.  Barnes,  5  Mobt.,  640.) 


(Booth 


3.  Excepting  to  bail,  tat  en  by  the  sher- 
iff, is  an  "act  to  be  done,"  within  the 
meaning  of  section  174  of  the  Code, 
permitting  the  court,  in  its  discretion, 
"  to  allow  an  answer  or  reply  to  be 
made,   or  any  other  act  to  be  done," 
after  the  time  limited  by  the  Code  for 
doing  it.      (Zimm  agt.   JRilterman,   5 
Molt.,  618.) 

4.  If  the  sheriff  has  been  predjudiced  by 
the  neglect  to  except,  tnat  is  a  matter 
to  be  shown  in  opposition   to  the  mo- 
tion to  influence  the  discretion  of  the 
court.    (Id.) 

5.  When  leave  to  except  is  given,  after 
the  time  for  excepting    has  expired, 
it  will  be  on  terms,  and  reserving  any 
right  of  the  sheriff  to  set  up  the  neg- 
lect to  except  in  time  in  any  action 
against  him.    (Id.) 

6.  A  sheriff's   certificate  of  sale  of  real 
estate  is  by  statute  made  presumptive 
evidence   *'  of  the  facts  therein  con- 
tained," but  it  is  not  evidence,  pre- 
sumptive or  otherwise,  of   any  other 
fact.     (Anderson  agt.  James,  \  Mobt., 
35.) 

7.  The  mere  recital  in  a  sheriff's  certfi- 
cate,  of  an  execution,  is  not  evidence 
of  its  existence,  because  such  recital  is 
not  a  necessary  part  of  the  certificate, 
which  is  made  evidence  of  those  facts, 
only,  which  the  statute  requires  should 
be  stated  in  it.     (Id.) 

SLANDER. 

1.  Words  imputing  to  a  mechanic  want  of 
skill  or  knowledge  in  his  craft  are  ac- 
tionable per  se.      (Fitzgerald  agt.  Red- 
field,  ante,  97.) 

2.  Thus,  where  the  defendant  publicly 
uttered  the  following  words  of  and  con- 
cerning the  plaintiff,  who  was  a  mason 
by  trade,  to  wit :    that  be  "  could  not 
make  a  good  wall  or  do  a  good  job  of 
plastering ;   that  he  was  no  workman 
and  was  no  mechanic,  but  only  a  botch ; 
that  he  did  not  want  plaintiff  to  impose 
himself  upon  the  people  of  Hornellsville 
as  a  mason,  when  he  was  not,  but  only 
a  botch  ":  Held,  actionable  per  se.   (Id.) 

3.  Words  spoken  or  written  in  a  judicial 
proceeding  by  any  person,  attorney  or 
party,  having  a  duty  to  discharge,   or 
an  interest  to  protect,  in  respect  to  such 
proceedings,   are  absolutely  privileged. 
(Marsh  agt.  JElsworth,  ante,M2.) 

4.  No  action  will  lie  for  such  speaking 
or  writing,  however  false,  defamatory, 


or  malicious  may  be  the  words,  provi- 
ded the  matter  was  material  to  the  is- 
sue or  inquiry  before  the  court.  (Id.) 

5.  Where  the  speaking  and  writing  of 
slanderous  or  libelous  matter  by  one 
person  of  another,  is  not  material  or 
pertinent  to  the  inquiry,   he  shall   be 
neld  to  answer  in  damages,  unless  he 
can  satisfactorily  show  that  he  spoke 
or  wrote  the  words  in  good  faith,  with- 
out malice,  and  having  reasonable  and 
probable  cause  to  believe  they  were 
Doth  true  and  material.     (Id.) 

6.  Therefore  where  words  eoncededly  de- 
fa_matory,  are  spoken  or  written  in  ju- 
dicial proceedings,  and  the  speaker  or 
writer  claims  them  to  be  absolutely 
privileged,   the  onus  is  upon  him   fib 
show,    clearly   that  such   defamatory 
matter  was  material  to  the  issue  or  in- 
quiry before  the  court.     (Id.) 

7.  A  demurrer  to  a  complaint,  which  al- 
leges and  charges  libelous  matter,  on 
the  ground  that  the  complaint  does  not 
siate  facts  sufficient  to  constitute  a  cause 
of  action,  admits  the  words  of  the  libel 
to  be  wholly  false  and  untrue  ;  and  if 
the  defendant  relies  upon  the  libelous 
matter  being  privileged,  as  material  to 
the  issue  pending  in  judicial  procee- 
dings stated  in  the  complaint,  the  de- 
murrer must  fall,  unless  the  defendant 
can  show  the  materiality  of  the  libel- 
ous words  from  the  complaint,   outside 
of,   and  irrespective   of   such  libelous 
words  alleged  therein,  as  such  words 
are  admitted  by  the    demurrer  to  be 
false.    (Id.) 

SPECIFIC  PERFORMANCE. 

1.  Although   in  many  cases,  a  court  of 
equity  will   not  decree  a  specific  per- 
formance, for  the  reason  that  it  cannot 
compel  obedience  to  its  decree,  yet,  in 
such  cases  where  there  is  great  hard- 
ship, equity  will  forbid  any  conduct 
hostile  to  the   contract.     (Marsh  agt. 
Blackman,  50  Barb.,  329.) 

2.  If  a  case  be  a  proper  one  for  a  specific 
performance,  either  party,  having  the 
power  to   perform,  is  at  liberty  to  do 
so,  and  may  recover  at  law  the  com- 
pensation hxed  in  the  contract;  and 
the   other  parry  cannot,  by  notice  or 
otherwise,   abrogate,  annul  or  recind 
the  contract,  without  the  consent  of 
the  former.     (Id.) 

3.  Although  the  granting  of  a  decree  for 
a  specific  performance  rests  in  the  dis- 
cretion of  the  court,  this  means  a  sound 
and  reasonable  discretion  ,-  and  where 
a  contract  respecting  real  property  is 
in  its  nature  and  circumstances  uuobl 
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jectionable,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  de- 
decree  a  specific  performance  of  it  as 
it  is  for  a  court  of  law  to  give  dama- 
ajres  for  the  breach  of  it  (Cuff  agt. 
Dorland.  50  Barb.,  438.) 

4.  Where  the  party  against  whom  a  de- 
cree for  a  specific  performance  is  sought 
shows  to  the  satisfaction  of  the  court 
that  he  entered  into  the  contract  under  a 
boiwjide  misapprehension  in  a  material 
point,  the  contract  will  not  be  carried 
into  effect.     (Id.) 

5.  That  the  clause  in  the  agreement  eeem- 
iug  to  make  the  giving  of  the  lease  de- 
pendent only   upon  the  fact  that  the 
explorers  were  to  be  satisfied,  was  not 
in  any  sense  a  condition  subsequent, 
but  was  designed  as  i  protection  to  the 
defendant,  ana   wat    to  be  performed 
before  he  parted  with  his  land.  (Mad- 
denliall  agt.  Klinck,  50  Barb.,  634.) 

6.  And   that  neither  the  plaintiff,  nor  T. 
and  T.  his  assignors,  have  performed 
that  condition,  they  were  not  entitled 
to  a  specific  performance.    (Id.) 

"  The  enforcement  in  equity  of  the 
specific  performance  of  mutual  agree- 
ments between  owners  of  different 
parcels  of  land,  whose  value  or  use 
may  be  increased  or  benefited  by  such 
performance,  does  not  arise  from  their 
being  covenants  running  v%- ith  the  land, 
nor  is  it  confined  to  caees,  where  alone 
an  action  at  law  would  lie  for  its  vio- 
lation, (as  being  an  interruption  of 
an  easment  in  lands.)  if  it  were  a  sub- 
ject of  grant..  (Perkins  agt.  Codding- 
ton,  4  Robt.,  647.) 

3.  Where  each  of  two  parties  to  an 
action  {derive  their  title  to  one  of  two 
adjoining  lots  of  land  fronting  on  a  city 
avenue,  by  conveyances  from  the  same 
grantor,  which,  by  such  conveyances, 
are  expressly  subjected  to  covenants 
previously  entered  into  by  such  grantor 
and  those  under  whom  he  derived  title 
and  the  owners  of  adjacent  and  oppo- 
site pieces  of  land  on  the.same  avenue, 
mutually,  for  leaving  a  space  in  front 
of  such  lots  unbuilt  upon,  the  plaintiff 
can  enforce  such  covenant  against  the 
defendant,  although  his  lot  was  first 
conveyed  to  him  by  their  common 
grantor.  (Id.) 

STATUTE  OP  LIMITATION. 

1.  Upon  a  promissory  note  payable  on 
demand,  the  statute  of  limitation  be- 
gins to  run  from  the  date,  and  not 
from  the  time  of  the  demand  of  pay- 
ment. (Hirst  agt.  Brouks,  50  Barb,, 
334.) 


2.  No  actual  demand  of  payment  of  such 
a  note,  of  the   maker, is  necessary,  be- 
fore bringing  an  action  upon  it.    The 
bringing  of  the   action  is  a  sufficient 
demand   to  entitle   the  plaintiff  to  re- 
cover.   And  the   statute  of  limitations 
properly  begins  to   run   from  the  day 
the  holder  may  sue  upon  the  note. 
(Id.) 

3.  The  decisions  in  Herrick  Woolverton, 
(42  Barb.  50;)  Scovil  agt.   Scnvil,  (45 
id.  517,)  and  the   remarks  of  BROWN, 
J.  in  Payne  agt.  Slate,  (39  Barb.  634,) 
so  far  as  they  are  applicable  to  the 
question    in  this    Case,  disapproved. 
(Id.) 

4.  Statutes  of  limitation  effect  only  the 
remedy,   not  the    right,    and    except 
as  defenses  in  actions  against  the  per- 
son, only  create  a  presumption  of  pay- 
ment of  a  money  demand,  and  may  be 
rebutted    like     any    other    evidence 
thereof.     (Jone»  agt.  Merchants'  Bank 
of  Albany,  4  Robt.,  221.) 

5.  So  held  in  an  action  for  the  conver- 
sion of  stocks  pledged  to  secure  a  loan, 
begun  more  than  six  years  after  such 
loan  became  due,  wherein  it  was  ad- 
mitted that  it  had  not  been  paid  in  fact. 
(Id.) 

6.  A  payment,  by  a  debtor,  made  and  re- 
ceived by  the  express  terms  of   the 
written    acknowledgment    of  it,    "in 
full  of  all  demands,''  operates  as  a  di- 
rect repudiation  and  denial  of  any  fur- 
ther liability,  and   cannot  operate  to 
take  the  res'idue  of  a  demand  out  of 
the   statute  of  limitations.     (Berrian 
agt.     Mayor,  &c.,  of  N.  Y.,  4  Robt.. 
538.) 

7.  The  question  of  the  operation  of  tlie 
acceptance  of  a  payment  of  a  less  sum 
in  satisfaction  of  a  larger  demand  as  a 
discharge,   is  entirely    different  from 
that  of  its  effect  in  taking  the  residue 
of  such  demand  out  of  the  operation  of 
the  statute  of  limitations.     (Id.) 

8.  Neither  the  promises  of  the  financial 
oflicer  of  a  city  to  pay  a  demand,  nor 
the  report  of  th'e  financial  committee  of 
the  common  council,  in  favor  of  pay- 
ment, made  preparatory  to  collecting 
the  tax  levy,  are  such  an  admission  in 
writing  as  to  bind  the  city,  so  as  to 
take  the  case  out  of  the  statute  of  lim- 
itations.   (Id.) 

9  During  the  pendency  of  an  action  npon 
a  promissory  note,  against  the  maker, 
a  promise  by  the  defendant,  that  if  the 
plaintiffs  will  suspend  bringing  an  ac- 
tion upon  another  note  given  by  him 
at  the  same  time,  he,  the  defendant, 
will  abide  the  decision  in  the  pending 
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action,  even  if  it  amounted  to  a  prom- 
ise to  pay,  would  not  be  sufficient  to 
take  the  note  out  of  the  operation  of 
the  statute  of  limitations  if  then  out- 
lawed. The  Code  requires  such  a 
a  promise  to  be  in  writing,  and  signed 
by  the  party  to  be  charged.  (Brook- 
man  agt.  Metcalf,  4  Bolt.,  568,) 

10.  The  delivery  at  one  time,  of  a  quan- 
tity of  merchandise  sold,  but  not  fur- 
nished under  or  in  pursuance  of,  any 
express  agreement,  creates  a  contract 
by  implication  ;  and  a  right  of  action 
accrues  to  the  vendors  immediately  on 
the  delivery  of  the  merchandise.    The 
statute  of  limitations,  therefore,  begins 
to  run  from  that  time.     ( Turner  agt. 
Martin,  4  Bolt.,  661.) 

11.  An  acknowledgment,  to  take  a'case 
out  of  the  statute  of  limitations,  must 
contain  an  unqualified  admission  of  the 
debt  and  show  a  willingness  to  pay  it. 
It  must  be  such  that  an  action  could 
be  sustained  upon  it,  though  the  orig- 
inal  contract    alone    constituted    the 
cause  of  action.     (Id.) 

12.  A  foreign  corporation  cannot  avail  it- 
self of  the  statute  of  limitations  in  a  suit 
against  it  here.     (Mallory  agt.   Tioga 
Railroab  Co.,  ante,  202.) 

SUBTERRANEAN  WATERS. 

1.  The  law  controlling  the  rights  to  sub- 
terranean waters  is  very  different  from 
that    affecting    the  rights    to   surface 
streams.     In  the  former  case  the  water 
belongs  to  the  soil,   is  part  of   it,    is 
owned  and  possessed  as  the  earth  is, 
and  may  be  used,   removed   and  con- 
trolled   to  the    same    extent    by  the 
owner.     (Trustees,  &c.,  of  the  Village 
of  Delhi  agt.  Ybumans,  50  Barb.,  316.) 

2.  No  action  will  lie  for  injuries  caused 
by  cutting  off  subterranean  waters  per- 
colating the  soil   or  running  through 
unknown  channels,  and  without  a  dis- 
tinct or  defined  course,     lid.) 

SUMMARY  PROCEEDINGS. 

1.  The  demand  of  rent,  mentioned  in  the 
statutes  relating  to  summary  proceed- 
ings to  recover  the  possession  of  land, 
(3  R,  S.  5tk  ed,  836,  §  28,  suld  2,)  as 
distinguished  from  the  notice  in  writing 
means  a  personal  demand.    (People  agt. 
Grots,  bOBarb.,  231.) 

2.  The  notice  in  writing,  required  by  the 
statute  when  there  is  no  personal  de- 
mand, should  be  in  the  alternative,  and 
should  require  the  payment  of  the  rent, 
"  or  [in  the  words  of  the  statute]  the 
possession  of  the'  premises."    (Id.) 


3.  Wherea  tenant  was  allowed  to  occupy 
premises  without  being  limited  to  any 
term,  and  without  any  fixed  rent  being 
reserved,  but  only  snch   rent  as  the 
premises,   or  the  occupation    thereof 
was  worth ;  it  was  held  that  this  was  a 
tenancy  at  will,  amd  therefore  within 
the  provisions  of  the  statute  relating 
to  summary  proceedings  to  recover  the 
possession    of   land.       (Sarsfield    agt. 
Healy,50  Barb.,  245.) 

4.  An  injunction  to  restrain  the  prosecu- 
tion ol  summary  proceedings  to  dispos- 
sess a  tenant,  can  only  be  grantea  in 
favor  of  the  tenant,  or  of  some  one 
who  is  a  party  to  the  proceedings  to  be 
enjoined.      (Aaron  agt,  Baum,  4  Abb. 
N.  S.,  65.) 

5.  Such  injunction  will  not  be  granted  to 
one  not  a  party  to  the  summary  pro- 
ceedings, merely  because  his  rightful 
possession  is  to  'be  disturbed.     (Id.) 

SUMMONS. 

1.  Where  there  is  an  incongruity  between 
the  summons  and  the  complaint,  served 
at  the  same  time,  the  former  containing 
a  notice  that  in  default  of  an  answer 
the  plaintiff  will  take  judgment  for  a 
specified  sum  mentioned  in  the  com- 
plaint, whereas  the  latteris  for  a  tort, 
the  proper  remedy  to  rectify  such  a 
variance  is  a  motion  to  set  aside  the 
complaint,  and  not  a  motion  to  set  aside 
the  summons.  (Bender  agt.  Comstock  4 
RoU.,  644.) 

2.  Want  of  service  of  the  summons,  in 
an  action,  is  not  a  mej-e  irregularity, 
but  affects  the  jurisdiction,  and  is  not 
affected  by  the  statutory  limitation  of 
two  jears,  against  motions  to  set  aside 
for  irregularity.     (  Weeks  agt.  Merrit, 
5  RoU.,  610.) 

3.  The  court  is  bound  to  consider  the 
service  as  made  at  the  time  stated  iu 
the  proof  of  it,  after  a  motion  to  set  a 
judgment  aside,  founded  on  it  for  want 
of  service,  has  been  denied ;    and  if 
such  service  appears  therein  to  have 
been  more  than  ten  years  ago,  and  no 
excuse  is  offered  for  the  laches  in  not 
applying  before,  a  motion  to  open  the 
judgment  and  let  the  defendant  in  to 
defend  will  be  denied.   (Id.) 

4.  New  parties  cannot  be  added  to  the 
action  without  amendment  of  the  sum- 
mons ;  and   the  summons    cannot    be 
amended  of  course,  under  section  17'2  of 
the  Code,  but  leave  of  the  court  must 
be  obtained  under  section  173.    ( Walk- 
enshaw  agt.  Penel,  5  RoU.,  648.) 

5.  A  plaintiff  may  obtain  leave  to  amend 
the  summons  under  a  general  prayer 
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contained  in  his  notice  of  motion,  "for 
such  other  order  or  relief  as  the  court 
shall  Bee  fit  to  grant"  (Id.) 

SUPERVISORS. 

1.  When  the  legislature  has  "  authorized 
and  empowered  "  a  board  of   supervi- 
sors to  cause  taxes  illegally  assessed  and 
paid  in  their  county  to  be  repaid,  the 
act  is  imperative,  and  it  becomes  their 
duty  to  do  so,  when  truthful  claims  for 
such  taxes  are  duly  presented  to  them. 
(People    agt.    Supervisor*    of    Oneida, 
ante,  I.) 

2.  When  the  board  of  supervisors  omits 
to  perform  its  duty  when  such  claims 
are  presented,  bnt  determines  that  the 
county  and   the  towns  against  which 
such  claims  are  made  cannot  in  justice 
refund  such  taxes,  that  the  claims  are 
invalid,  and  that  the  same  be  not  al- 
lowed, such  board  will  be  compelled 
by  mandamus  to  proceed  and  perform 
the  duty  enjoined  upon  it  by  tne  stat- 
ute.   (Id.) 

SUPPLEMENTARY  PROCEED- 
INGS. 

1.  Where  an  action  is  commenced  to  re- 
cover of  the  defendant  a  specified  sum 
of  money  the  defendant  cannot  set  up 
as  a  defense,  that  he  has  paid  such  sum 
to  a  creditor  of  the  plaintiff,  under  and 
in  pursuance  of  orders  in  supplement- 
ary proceedings  against   the  plaintiff, 
\vnere  such  proceedings  were  institu- 
ted after  the  service  of  the  summons 
upon  the  defendant,  and  without  any 
notice  to  the  plaintiff.     (  Waldkeim  agt- 
Bender,  ante,  181 .) 

2.  /( seems,  that  such  a  defense  can  be  in- 
terposed  only  on  special   application 
to  the  court    (Id. ) 

TAXES  AND  ASSESSMENTS. 

1.  The  equity  powers  of  the  Supreme 
Court  cannot  be  successfully  invoked  to 
stay  or  prevent  the  assessment  or  col- 
lection of  a  tax.     (Messed:  agt.  Board 
of  Supervisors,  50  Barb.,  190.) 

2.  Although  upon  the  breach  of  a  cove- 
nant by  a  lessee  to  pay  all  taxes  and 
assessments  which  shall  be  imposed  on 
the  premises  during  the  term,  a  right 
of  action  may  accrue  to  the  lessor  at 
once  ;  unless  he  has  actually  paid  the 
assessment,  he  can  recover  only  nom- 
inal damages.     (Rector,  Ac.  of  Trinity 
Church  agt.  Higyins,  4  Roll.,  1.) 

3.  Tax  assessors  having  jurisdiction  of 
the  person  and  of  the  subject-matter — 


that  is,  taxation  of  property — and  in- 
vested by  the  statute  with  authority 
to  decide  what  property  is  taxable  aud 
what  exempt,  act  judicially  in  eo  de- 
ciding; and  an  assessment,  though 
clearly  erroneous  in  overruling  a  claim 
of  exemption,  is  not  void.  (Foster  act 
Van  Wyck,  4  Abb.  IT.  S.,  469.) 

4.  It  makes  no    difference  whether  the 
claim  of  exemption  arises  from  State  or 
national  law.    (Id.) 

5.  The  determination  of  the  assessors  to 
impose  a  tax  is  a  judicial  determina- 
tion;   and  an  error  therein,  although 
it  may  be  corrected  by  an  appropriate 
proceeding,  does  not  lay  the  foundation 
for  an  action  at  law  by  the  person  as 
sessed  to  redress  the  alleged  injury. 
(Id.) 

6.  When  claims  of  assessments  for  taxee 
upon  United  States  bonds,  stocks,  &.C., 
exempt  from  taxation,  are  presented  to 
the  board  of  supervisors,  nnder  chap- 
ter 938  of  the  laws  of  1867  ( p.  2323),  it 
is  the  duty  of  the  board  to  determine 
whether  such  taxes  have  been  paid; 
and  if  they  have  been  paid,  then  to  de- 
termine the  amount  thereof,  and  to  levy 
and  repay  such  amount  as  prescribed 
by  that  act     (People  agt.  Supervisors 
of  Oneida,  ante,  I.) 

7.  When  the  legislature  has  "  authorized 
and  empowered"  a  board  of  supervi- 
sors to  cause  taxes  illegally  assessed  and 
paid  in  their  county  to  be.  repaid,  the 
act  is  imperative,  and  it  becomes  their 
duty  to  do  so,  when  truthful  claims  for 
such  taxes  are  duly  presented  to  them. 
(Id.) 

8.  When  the  board  of  supervisors  omits 
to  perform  its  duty  when  such   claims 
are  presented,  but  determines  that  the 
county  and  the  towns  against  which 
such  claims  are  made  cannot  in    justice 
refund  such  taxes,  that  the  claims  are 
invalid,  and  that    the  same   be  not  al- 
lowed, euch  board  will   be  compelled 
by  mandamus  to  proceed  and  perform 
the  duty  enjoined  upon  it  by  the  statute. 
(Id-) 

9.  Although  it  is  made  the  duty  of  the 
comptroller  of  the  state,  from  time  to 
time,  to  give  any  person  requiring  the 
same,  a  certificate  of  the  amount  of  any 
lax,  interest  and  charges  due  on  any  tract 
of  land,  yet  the  omission  to  do  so  may 
be  nnder  circumstances  which  would 
preclude  the  effect  of  preventing  a  re- 
demption.   As  where  the  owner  of  the 
lana  has   received  one  such  certificate 
from  the  comptroller,  and  on  a  second 
applkation  for  the  same,  without  pro- 
ducing or  accounting  for  the  first,  the 
comptroller  lefuses,  tke  owner  is  uot 
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thereby  prevented    from  redemption. 

Van  aenthuysen  agt.  Sawyer,  ante,  1245.  ] 

10.  Certificates  of  indebtedness — issued  by 
the  United  States  government  undei 
the  acts  of  March  1  and  19,  1862,  and 
treasury  notes  issued  by  said  govern- 
ment, are  exempted  from  state  taxation 
(People,  &c.  agt.  Donnelly,  ante,  258.) 

1.  The  principle  of  exemption  is  that 
states  cannot  control  the  national  gov 
ernment  within  the  sphere  of  its  con- 
stitutional power,  for  there  it  is  su- 
preme; and  cannot  tax  its  obligations 
for  payment  of  money  issued,  for  pur- 
poses within  that  range  of  powers,  be- 
cause such  taxation  necessarily  implies 
the  assertion  of  the  right  of  exercise 
of  such  control.  ( This  decision  reverses 
tlie  judgment  of  the  court  of  appeals  of 
the  state  of  New  York  in  these  cases. ) 
(Id.) 

12.  The   common  council  of  the  city  of 
New  York  are  authorized  to  assess  the 
costs  of  local  improvements,   upon   the 
propert  benefited  thereby.        (Matter 
of  Frederick  D.  Tappen,  ante,  390.) 

13.  The  charge  for  making  assessments,  it 
seert.s,  is  not  illegal,  although  made  by 
the  assessors,  who  are  salaried  officers ; 
especially  where  it  does  not  appear  that 
any  greater  sum  is  charged  than  the  ac- 
tual expense  to  the  city  in  making  the 
assessment.    (Id.) 

14.  It  is, well  settled  by  this  court  that 
an   assessment  will  not  be  set    aside 
because  the  charge  for  assessing  is  con- 
tained in  it.     (Id.) 

15.  By  chapter  308  of  the  laws  of  1861  a 
Board  ef  Revision  was  created  whose 
duty  it  is  made  to  confirm  assessments. 
Therefore,   such  assessments  need  not 
be  confirmed  by  the  common  council. 
(/*) 

16  This  law  of  1861  creating  the  Board 
of  Revision,  is  not  void  as  infringing 
the  constntion  of  the  state.  The  sub- 
ject of  the  act  is  expressed  sufficiently 
in  its  title  It  is  an  act  relative  to  con- 
tract. (Id.) 

17.  Where  the  names  of  the  owners  and 
ocupants  are  the  same  in  the  assessment 
as  upon  previous  years  tax-list,  it  is  all 
the  law  requires,   in  reference  to  the 
naming  of  the  owners  and  occupants 
of   lots    affected    by    the    assessment. 
(Id.) 

18.  The  common  council  has  the  power, 
by  ordinance,  to  direct  the  filling  of 
tnnken  lots,  and  in  case  it  deems  nec- 
essary to  do  the  same  at  the  expense 
of  the  owner  forthwith  npon  the  pas- 
sage of  the  same.     (Id.) 


19.  It  is  the  duty  of  the  common  council 
to  assess  the  cost  of  the  improvement 
upon  the  property  benefited,  and  not 
cast  this   burden  upon  the  tax-payers 
at  large.    (Id.) 

20.  A  tax  payer,  who  is  also  supervisor 
of  a  town,  is  a  proper  person  to  make 
application  on  behalf  of  the  people,  as 
relator,  for  a  mandamus  to  compel  the 
county  treasurer  of  the  county  to  issue 
his  warrant  to  the  sheriff  of  the  county, 
commanding  him  to  make  the  amount 
of  tax  assessed  upon  debts  owing  to 

non-  residents  of  the  town.     (People 
agt.  Halsey,  ante,  487. 

21.  After  the  collector  of  K  town  has  made 
his  return  in  due  form,  as  to  the  taxes 
imposed  in  that  town  upon  debts  owing 
to  non-resident    creditors    remaining 
unpaid,  the    Statute  (Laics  of  1851,  Ch. 
371  $  6)  makes  it  the  duty  of  the  county 
treasurer,  after  the  expiration  of  twen- 
ty days  from  the  return,  to  issue  his 
warrant  to  the  sheriff'  of  the  county, 
where  the  debtors  reside,  commanding 
him  to  make  of  the  goods  and  chattels 
and  real  estate  of  such    non-residents, 
the  amount  of  such  tax,  &c.      (Id.) 

22.  This  is  a  mere  ministerial  duty  which 
the  statute   imposes  upon  the  county 
treasurer,   and   peremptorily  requires 
him  to  perform  upon  the  return  of  the 
collector  being  duly  made  containing 
the  necessary  facts.      He  has  no  dis- 
cretion to  exercise  in  the  matter,  and  is 
invested  with    no   judicial    functions 
whatever  in  regard  to  it.     (Id.) 

23.  But  as  want  of  jurisdiction  may  be 
alleged  by  way  of  answer,  to  any  and 
all   judicial    proceedings,   the  county 
treasurer  may  challenge  the  jurisdic- 
tion of  any  or  all  of  the  officers  and      \ 
tribunals,   to  make  the  assessment  or 
impose  the  tax  thereon,  and  show,  if  he 
can,  that  the  assessment  and  the  tax 
are  both,  or  either,  contrary  to  the  stat- 
ute and  void.     (Id ) 

24.  The  assessors  are  not  concluded   by 
the  verified  statement  of  the  agents  of  the 
non-resident  creditors,  of  the  amount 
due  such  creditors,  but  they  may,  in 
the  exercise  of  their  general  powers 
and  duties,   go  further  and  make  in- 
quiry for  themselves  from  the  debtors 
and  other  sources,  and  thus  ascertain 
and  determine  to  their  own  satisfac- 
tion the  amount  of  such  indebtedness 
from  solvent  debtors  of  the  town,  due 
to  such   non-resident  creditors ;     and 
whatever  mistakes  or  errors  the  asses- 
sors may  make  in  ascertaining  such 
debts,  they  cannot  be  reviewed  in  this 
proceeding.    (Id.) 
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TRADE  MARK. 


1.  That  the  plaintiff  had  a  right  to  adopt 
and  appropriate  liis  surname  as  a  trade 
mark ;  ami  that  Elms  Howe,  Jr.  though 
his  surname  -was  the  same,   had  no 
right  to  use  his  own  surname  in  such  a 
way  as  to  deceive  the  public,  and  de- 
prive the  plaintiff   of   the  benefit    of 
the   notoriety   and   market  which   his 
machines  had  pained.  (Howe  agt.  Howe 
Machine  Co.,  50  Barb.,  23fi.) 

2.  That  the  question  as  to  what  was  the 
nature  and  effect  of  an  arrangement 
made  between  the  plaintiff  and  Elias 
Howe,  Jr.  and  whether  it  vested  in  the 
latter  the  right  to  use  the  trade-mark, 
and  to  transfer  such  right  to  others  be- 
ing not  entirely  free  from  doubt,  an  in- 
junction to  restrain  his  grantees  from 
using  the  same  should  not  be  granted, 
untiithe  trial  of  the  cause  ;  it  appear- 
ing that  they  were  of  sufficient  ability 
to  respond  to  any  damages  the  plaintiff 
might  recover.   "(Id.) 

3.  The  principle  of  all  the  cases  of  trade- 
marks is,  thai  if  persons  of  ordinary 
understanding  purchasing  the  article 
would  be  placed  on  their  guard,  and 
would  be  led  to  inquire,  whether  they 
were  being  deceived  by  the  article  they 
were  purchasing,  that  fact  is  sufficient 
for  the  court  to  refuse  its  interference. 
(Swift  &gt*Dey,  4  Bolt.,  611.) 

4.  For  the  purpose  of  sustaining  a  motion 
to  punish  for  a  contempt  in  violating 
an    injunction    as  to    trade-marks,   it 
should  appear  clearly  that  the  ordinary 
mass  of  customers,  paying  that  atten- 
tion, which  such  persons  usually  do  in 
purchasing,  would  be  easily  deceived, 
by  the  label  used  by  the   defendant. 
(Id.) 

5.  The  principles  upon  which  equity  en- 
joins a  defendant  from   imitating  the 
plaintift's  trade-marks,  do  not  apply  to 
the  publication  of  newspapers,  except 
so  far  as  to  protect  the  proprietors  of  a 

Eaper  in  the  use  of  the  name  adopted 
V  him  for  such  paper.     (Stephens  agt. 
tieConto,  4  Alb.,  N.  S.,  47.) 

6.  If,  in  an  action  brought  to  restrain  the 
publication  of  defendant's  newspaper, 
upon  the  ground  he  is  infringing  trade- 
marks adopted  by  the  plaintiff  in  the 
publication  of  a  newspaper  previously 
established,  itappearsthatthe  names  of 
the  two  papers  are  so  far  different,  that, 
considering  the    dissimilarity  of  type 
and  general  apperance,  one  is  not  lia- 
ble to  be   mistaken  for  the  other,  no 
injunction  can  be  granted.     (Id.) 

7.  Whenever    a  trade   mark  is  first  em- 
ployed to  designate  a  particular  man- 


ufacture whether  the  term  used  is  a  pop- 
ular one,  formed  of  words  or  symbols 
.  common  to  the  world,  or  one  express- 
ly created  for  the  purpose  to  \\hicli  it 
is  applied,  and  the  manufacture  acquires 
reputation  and  becomes  valuable  as  an 
article  of  merchandise,  it  will  be  pro- 
tected from  infringement  by  injunction. 
(Merserole  agt.  Tynberg,  anlt,  14.) 

8.  Therefore,  where  it  appeared  that  the 
plaintiffs  were  the  first  to  use  the  word 
*'  Sitmarct,"  although  a  popular  term 
and  one  in  general  use,  as  a  designation 
of  a  particular  style  of  paper  collars 
made  by  them,  and  have  acquired  by 
its  manufacture  and  sale  under  that 
name  a  valuable  interest  in  such  des- 
ignation, the  defendant  must  be  estop- 
ped from  using  it  for  the  same  purpose. 
(Id.) 

9.  An  injunction  will  issue  to  restrain  a 
person    from    fraudulently    using  the 
trade  mari  of  another  person,  or  from 
imposing  his  goods  on  the  pnblic  as 
those  of  the  owner  of  the  trade  mark. 
( Curtis  agt.  Bryan,  ante,  33) 

10.  A   person  who  in  and  by  his  trade 
mark  makes  representations  which  de- 
ceive the  pnblic,  cannot  appeal  to  the 
equitable  interposition  of  the  court  to 
restrain  others  from  using  such  decep- 
tive mark.     (Id.) 

11.  A  false  statement  in  an  advertisement 
of  the   manufactured  article,  when  ex- 
posed for  sale,  by  the  owner  of  the  trade 
mark,   does  not,   however,    affect  the 
trade  mark  itself,  or  prove  it  to  be  false, 
unless    the  deception    appears    in  the 
trade  mark  itself.     (Id.) 

12.  A  person  who  has  fraudulently  imita- 
ted the  trade    mark    of  another,   and 
manufactured  and  offered  for  sale  his 
own  goods  as  those  of  the  owner  of  the 
trade  mark  cannot  be  heard  to  raise  the 
objection  that  the  goods  manufactured 
by  the  owner  of  the  trade  mark  are  in- 
jurious to  health.    The  acts  of  the  party 
conclude  him.     (Id.) 

TRESPASS. 

1.  All  who  are  present  and  aiding  or 
participating  in  a  trespass  are  liable 
for  the  injury.     (Smith    agt.  Felt.  50 
Barb.,  612.) 

2.  For  an  injury  done-  to  the  inheritance, 
by  a  stranger,  and  one  in  which  the 
actual  possessor  has  no  interest  beyond 
the  mere  entry,  the  action  should  be 
brought  by  the  reversioner.     (Id.) 

3.  $250  is  not  an  unreasonable  gum  to 
csmpensate  the  owner  of  property  for 
an  injury  thereto  which  lessened  the 
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yearly  rental  of   the    property  $100. 
'(Id)' 

TRIAL. 

1.  A  trial  by  jury  is  not  waived  by  the 
mere  failure  of  one  of  the  parties  to 
appear  on  the  trial,  under  section  266 
of  the  Code,  subd.  1.     (Hendricks  agt. 
Carpenter,  4  Robt.,  665.) 

2.  That  section  provides  for  a  waiver; 
which  does  not  enforce  a  right,  but  im- 
plies  a  voluntary  relinquishmaut  of 
oneand  by  all  the  parties,not  by  any  one 
alone,  unless  the  other  seeks  to  avail 
himself  of  it.     Neither  party  is  bound 
to  accept  any  apparent  waiver  by  the 
other,  by  his  failing  to  appear  on  the 
trial.     (Id.) 

3.  The   court  has  such    entire  control 
over  its  calendar,  and  right  to  regulate 
the  order  of  trying  causes,  that  it  may 
order  a  second  action    between  two 
parties,  to  be  placed  on  the  calendar, 
next  to  a  prior  action  for  a  similar 
cause,  between  the  same  parties,  and 
that  they  may  both  be  tried  before  the 
same  judge  at  the  same  term.    (Maret- 
zek  agt.  Cauldwell,  4  Bolt.,  666.) 

4.  But  it  will  not  control  the  discretion 
of  the  justice  before  whom  the  same 
m.\y  be  triable,  as  to  deciding  which 
Bhall  be  first  tried,  or  whether  either 
shall  be  postponed.     (Id.) 

5.  When  a  counter-claim  is  proved,  with- 
out   contradiction,   the    court  should 
direct  the  jury  to  assess  the  defendants' 
damages,  if  requested  to  do  so,  instead 
of  leaving  any  discretion  with  them, 
on  the  subject.     (Ayers  agt.  O'Farrell, 
4  Bolt.,  668.) 

6.  Where  the  judge  instructed  the  jury 
that  as  to  the  question  of  the  defend- 
ants' damages,  the  testimony  fixed  it 
beyond  peradventure ;   and   the  jury, 
notwithstanding,  rejected  the  counter- 
claim and  gave  the  plaintiff  a  verdict 
for  the  amount  claimed ;    Held  that 
sneh  verdict  was  not  only  against  the 
evidence,    but    directly    against    the 
charge  of  the  judge,  and  for  that  rea- 
son alone  the  judgment  should  be  re- 
versed.    (Id.) 

7.  Proof  on  a  trial  of  issues  in  an  action, 
that  a  portion  of  goods  shipped  by  the 
defendants    for  the   plaintiff    arrived 
at  their  place  of   destination,  where 
their  delivery  was  refused  to  an  agent 
of  the  latter,  does  not  sustain  a  com- 
plaint for  neglecting  to  forward  all  of 
guch  goods  from   such  place  of  desti- 
nation to  another,  to  which  the  defend- 
ants were  directed  to  forward  them, 
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and  for  losing  and  destroying  such 
goods  by  their  negligence,  where  there 
is  no  evidence  offered  of  such  direction 
to  change  the  destination.  (Ituge- 
brooks  agt.  Dinsmore,  4  Rijlt.,  17:.'.) 

8.  Such  a  variance  between  the  cause 
of  action  and  that  of  which  the  evi- 
dence ottered  might  be  proof,  does  not 
permit  the  court  to  conform  the  plead- 
ings to  the  proofs,  as  the  two  causes  of 
action  differ  in  their  whole  scope ;  and 
the  failure  of  proof  is  complete  under 
section  170  of  the  Code  of  Procedure. 
(Id.) 

9.  A  cause  not  upon  the  calendar  cannot 
be  moved  on  for  trial,  and  a  party  not 
finding  the  cause  on  the  calendar  of 
the  term  for  which  he  has  received  no- 
tice of  trial,  is  not  bound  to  examine, 
from  term  to  term,  thereafter,  to  as- 
certain if  the  cause  is  in  a  condition  to 
be   called   up  for    trial.     (Culver  agt. 
Felt,  4  Hobt.,  681.) 

10  Formerly  a  notice  of  trial  and  anote  of 
issue  were  both  required  for  each  term 
of  the  court;  the  alteration  in  that  re- 
spect, in  the  first  judicial  district, 
merely  requires  one  notice  and  one 
note  of  issue,  but  does  not  relieve  par- 
ties from  the  necessity  of  placing  their 
causes  upon  the  calendar  for  the  same 
term  forjwhich  the  trials  are  noticed. 
(Id.) 

11.  If  the  cause  is  not  placed  upon  the 
calendar  at  the  term  for  which  notice 
of  trial  is  given,  an  inquest  cannot  be 
taken  at  a  subsequent  term  upon  that 
notice.    (Id.). 

12.  Delays  in  bringing  on  the  trial  of 
issues,  caused  by  frequent  promises  of 
the  defendant  to  settle,  are  not  a  good 
ground  for  dismissing  the  complaint 
for  want  of  prosecution.    Doyle  agt. 
O'Farrell,  5  Kobt,  640.) 

13.  Where  there  is  evidence  that  the  plain- 
tiff performed  the  services  claimed,  and 
also  evidence  as  to  its  value ;  the  ex- 
tent of  the  services  and  the  amount  to 
be  allowed  therefor,   are  subjects  for 
the  consideration  of  the  jury.     In  such 
case  the  court  can  neither  non-suit  the 
plaintiff  nor  direct  a  verdict  for  the  de- 
fendant, on  the  ground  that  the  evi- 
dence is   insufficient.       (Mallory  agt. 
Tioga  B.  B.  Co.,  ante,  202.) 

14.  If  a  party  is  dissatisfied  with  the  con- 
clusion of  a  fact  stated  by  the  judge  at 
the  trial,   he  should  ask  to  have  the 
question  submitted  to  the  jury.    With- 
out such  request,  an  exception  to  the 
ruling  of  the  court  only  brings  up  the 
question  of  law  based  on  his  assump 
tion  of  fact.    (Id.) 

40 
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TRUST  AND  TRUSTEES. 

'  Trusts  were  created  in  real  and  per- 
sonal estate  belonging  to  the  cestuique 
trust,  by  three  different  instrument*, 
by  the  lirst  and  second  of  which  the 
trustee  wag  to  receive  the  rents  and 
profits  of  the  property,  and  wai  to 
furnish  the  cestui  que  trust  with  neces- 
sary board  and  maintenance,  and  by_ 
the  third,  he  was  to  secure  to  the  cestui 
que  trust  a  good  and  comfortable  living 
and  maintenance.  Held  that  these  in 
Btrnmeuts  being  between  the  same  par- 
ties and  relating  to  the  same  subject 
matter,  embraced  one  transaction,  and 
could  not  well  be  effectually  closed  up 
by  a  separate  suit  in  reference  to  the 
personal,  and  an  other  embracing  only 
the  real  estate.  (Ritchtmeyer  agt. 
Ritchtmeyer,  50  Barb.,  55,) 

2.  Where  a  trustee  fails  te  execute    a 
trust,  and  invest  money  for  the  main- 
tenance of  an  infant  during  minority, 
and  to  accumulate  the  surplus  income 
of  the  investments,  equity  will  charge 
interest  against  him  with  rests,  though 
he  may  not  have  used  the  trust  money, 
and   independent  of  any  question  of 
intention.    (King  agt.  Talbot,  50  Barb., 
453.) 

3.  The  general  rule  is  that  when  a  pa- 
rent bequeaths  a  sum  of  money  to  a 
child,  and  provides  for  its  maintenance 
out  of  the  interest  of  such  leg_acy,  and 
makes  no  other  provision  for  its  main- 
tenance, such  legacy  will  carv  inter- 
est from  the  testator's  death.     (Id.) 

4.  In  an  action  by  trustees,  if  the  com- 
plaint alleges  a  contract  made  with  the 
plaintiffs  as  trustees,  for  the  benefit 
of  the  trust,  the  designation  of    the 
plaintiffs  as  such  is  not  to  be  regarded 
as  merely  matter  of  description,  but 
as  showing  that  they  sue  in' their  rep- 
resentative capacity.  (Slocum  agt,  Bar- 
ry,  4Abb.,N.  S.,  399.) 

5.  In  order  to  charge  trustees  of  an  ex- 
press trust  with  costs  of  an  action, 
prosecuted  by  them  as  such,  a  special 
order  of  the  court  is  necessary.    The 
ordinary  judgment  is  notenougn,  with- 
out something  to  show  that  misman- 
agement or  bad  faith  on  the  part  of 
the  plaintiffs  •  was  made  to  appear  to 
the  court.    (Id.) 

6.  The  proper  practice  in  such  a  case  is 
to  make  a  specific  application  to  the 
court,  founded  on  notice  to  the  other 
party.    (Id. ) 

7.  A  corporation  chartered  for  the  pur- 
pose of  receiving  and  holding  in  trust 
property  committed  to  them  by  be- 
quest, &c.,  in  trust  for  an  unincorpo- 


rated association,  with  power  to  exe- 
cute any  trusts  confided  in  them  by 
such  association,  may  take  a  fund  be- 
queathed to  them  to  be  expended  un- 
der the  discretion  and  for  the  appropri- 
ate uses  of  a  committee  of  such  asso- 
ciation. FULLERTON,  J.  (Harris  agt 
American  Bible  Society,  4  Abb.,  JV.  S., 
421.) 

8.  Cestuis  que  trust  who  claim  the  bene- 
fit of  any  act  done  by  their  trustee  be- 
yond the  line  of  his  duty  as  such,  are 
bound  to  ratify  it  as  a  whole  and  ac- 
cept it  cum  onere,  so  that  where  he  ac 
quires  the  possession  of  trust  property 
or  other  advantages,  not  directly  ar- 
idsing  from  his  situation  as  trustee, 
upon  condition  of  assuming  certain 
burdens  and  duties  not  imposed  upon 
him  by  his  duty  as  trustee,  such  cestuis 
que  trust  are  not  entitled  to  avail  them- 
selves of  such  advantages  so  as  to  de- 
prive their  trustee  of  all  claim  for  ex- 
penditures, and  lien  on  the  trust  pro- 
perty therefor,  where  the  making  of 
them  was  the  consideration  for  the  ac- 
quisition of  such  advantages.  (Cram 
agt.  Farmers?  Loan  and  Trust  Co.,  5 
Robt.,  226.) 

IU.  S.  STAMPS. 

1.  The  omission  to  affix  a  revenue  stamp 
to  an  instrument  requiring  a  stamp, 
will  not  invalidate  the  instrument,  un- 
less such  omission  be  with  intent  to  de- 
fraud the  goverment  of  the  stamp  duty. 
(  Vorebeck  agt.  Roe,  50  Barb.,  30-2.) 

2.  A  U.  S.  Revenue  Stamp  must  be  affixed 
to  a  promissory  note,  or  other  written 
instrument,  at  the  time  it  is  issued,  in 
accordance  with  the  act  of  congress  of 
1864,  or  a  certificate  produced  under  the 
amendatorv  act  of  March  3, 1865.  (Platt 
agt  Broacfi,  ante,  188.) 

3.  Where  it  was   in    evidence   that   no 
stamp  was  on  the  note,  at  the  time  of 
the  issuing  thereof,  as  required  by  the 
act  of  1884,  and  the  plaintiff  did  not 
produce  the  certificate  required  by  the 
act  of  March  3,    1865,  before  it  was 
offered  in  evidence ;  although  the  note 
was  produced  at  the  trial  with  a  stamp 
affixed,  and  canceled  but  no  proof  was 
produced  as  to  when  or    by  whom  it 
was  stamped.    (Id.) 

4.  Held,  that  the  defendant  was  entitled 
to  go  to  the  jury  upon  the  question  of 
fact  raised  in  regard  to  the  stamp.    A 
new  trial  granted.    (Id.) 

VENDOR  AND  VENDEE. 

1.  Where,  by  the  terms  of  a  contract  be- 
tween the  owmer  of  property  and  an- 
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other,  the  latter  is  not  a  purchaser  of 
the  property,  but  is  to  sell  it,  and  ac- 
count .to  the  owner  for  the  avails  of 
the  sales,  at  a  certain  rate,  the  rule  of 
damages,  as  between  vendor  and  ven- 
dee, does  not  apply.  (Giles  agt.  Mor- 
rison, 50  Barb.,  50. 

2.  Where  a  vendor  is  unable  to  perform 
his  agreement  to  convey  the  premises 
free  from  all  incuinbrancez.  for  the  rea- 
son that  they  are  mcumbered  by  mort- 
gage, the  purchaser  is  excused  from 
offering  to  execute  and  deliver  a  bond 
and  mortgage  for  the  purchase  money. 
(Karker  agt.  Haverly,  50  Barb-,  79.) 

3.  A  tender  of  performance  need  not  be 
made  when  it  would  be  wholly  nuga- 
tory ;  and   the  existence  of  an  incum- 
brance  at  the  time  fixed  in  the  agree- 
ment for  the  execution  of  a  deed,  is  a 
breach  of  the  vendor's  covenant  which 
puts  it  out.  of  his  power  to  perform,  and 
excuses  the  purchaser  from  tendering 
performance.    (Id.) 

4.  On  a  sale  of  provisions  for  domestic 
use,  the  vendor  is  bound  to  know  that 
they  are  sound  and  wholesome,  at  his 
peril.  (Divine  agt.  McCormick  50  Barb., 
116.) 

.5.  To  render  a  vendor  liable  on  an  im- 
plied warranty  upon  a  sale  of  provis- 
ions, they  must  be  sold  for  domestic 
use,  or  immediate  consumption.  (Id.) 

6.  If  one  selling  an  animal  to  another, 
knowing  that  the  latter  buys  it  for  im- 
mediate    consumption,    intending    to 
slaughter  the  same  very  soon,  is  aware 
or  has  reason  to  suspect  that  the  ani- 
mal is  in  a  diseased  and  unwholesome 
condition,  but  the  disease  is  not  visible 
externally,  he  is  bound  to  disclose  the 
fact,  to  the  purchaser.    (Id) 

7.  Where  a  bill  of  sale  of  goods  is  ob- 
tained by  fraud,  one  purchasing  from 
the  fraudulent  vendee  will  acquire  no 
title,  even  if  the  jury  should  find  that 
he  purchased  in  good  faith.   The  fraud 
vitiates  the  title  of  the  fraudulent  ven- 
dee, and  he  can  transfer  none  to  anoth- 
er; certainly  not  without  an  actual  de- 
livery of  the  goods  to  him.    (Spauld- 
ing  agt.  Brewster,  50  Barb,  142.) 

8.  The  original    owner    having,  under 
Bnch  circumstances,  the  legal  title  to 
the  goods,'  and  the  actual  possession, 
notwithstanding  his  bill  of  sale  to  the 
fraudulent  vendee,  such  title  must  pre- 
vail  over  the  claim  of   one  deriving 
title  from  the  latter.  The  maxim  caveat 
»mpt»r  applies.     (Id.) 

9.  Usually  the  fact  that  a  purchaser  sells 
for  less  than  he  pays,  almost  immedi- 


ately after  he  obtains  possession  of  the 
purchased  article,  is  considered  a 
strong  badge  of  fraud,  and  pretty  con- 
clusive evidence  that  the  purchaser 
intended  not  to  pay  the  price.  Per 
LEONARD,  P.  J.  (Manning  agt.  Solis, 
50  Barb.,  224.) 

10.  When  a  vendee  of  land  has  either 
failed  to  complete  the  erection  of  a  house 
thereoH,  by  a  day  designated  in  the 
contract  of  sale  thereof  to  him,  or  sus- 
pended work  thereon  for  over  ten  days, 
contrary  to  an  agreemenf  by  him  in 
such  contract,  a  sale  by  the  vendor  to 
a  third  person  of  all  the  right,  title 
and  interest  of  the  vendee  in  such  con- 
tract and  in  such  land,  pursuant  to  an 
authority  reserved  to  him  to  that  effect 
in  case  of  such  failure  or  suspension,  is 
valid  and  binding  on  such  vendee ;  and 
passes  all  such  right  and  interest  to  the 
purchaser.     (Chase  agt.  Hatch,  4  fiobt., 
89.) 

11.  Where,  in  the  course  of  a  negotiation 
by  the  plaintiff  for  the,  purchase  of  a 
horse  from  the  defendant,  the  plaintiff 
had  no  means  of  detecting  an  existing 
defect  in  the  animal  upon  mere  inspec- 
tion, or  except  after  a  thorough  trial 
and  testing  of  its  qualities,  but  offered 
to  give  a  certain  price,  on  condition 
that  the  horse  was  sound,  and  the  defen- 
dant unqualifiedly  declared  him  to  be 
sound,  and  received  the  price  thus  of- 
fered ;  Held  that  this  was  sufficient  to 
establish  a  warranty,  or,  at  least,  to 
have  gone  to  the  jury  as  evidence  of 
one.  (BARBOUR,  J.  dissented.)  (Qttin- 
tard  agt.  Newton,  5  Bobt.,  72.) 

12.  Merchandise  is  delivered,  within  the 
meaning  of  the  statute  of  frauds,  if  sold 
by  samples  while  on  board  of  a  vessel 
and  stored  by  the  vendors  with  a  third 
person,  by  whom  it  is  compared  with 
such  samples,  if  such  acts  are  done  at 
the  request  of  the  vendee.    (Dows  agt. 
Montgomery,  5  JRobt.,  445.) 

13.  It  is  sufficient  evidence  of  the  accept- 
ance by  a  vendee  of  the  title  to  goods 
sold  to  him  by  sample,  if  he  receive 
and  retain  for  five  days  without  objec- 
tion measurer's  returns  in  favor  of  the 
vendors,  and  indorsed  by  them  to  him, 
of  the  quantity  of  such  goods,  at  his  re- 
quest, stored  in  the  warehouse  of  a 
third  person,  and  there  compared  with 
such  sample,  after  the  vendors  had  ac- 
cepted an  offer  of  such  vendee  to  buy 
them  on  a  credit  of  ten  days,  provided 
the  latter  would  pay  the  storage  during 
that  time,  and  also  direct  such  ware- 
houseman to  deposit,  for  his  benefit, 
with  the  vendors  the  receipts  for  such 
merchandise  given  by  such  warehouse- 
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man  in  favor  of  the  latter  and  indorsed 
by  them  to  the  vendee.    (Id.) 

VESSELS. 

J.  The  phrase  that  "  freight  is  the  mother 
of  wages"  is  not  universally  true,  even 
in  regard  to  seaman's  wages.^  Still  less 
does  it  effect  the  compensation  of  the 
matter  of  a  vessel,  which  is  not. prop- 
erly wages.  His  rights  rest  solely  up- 
on the  terms  of  his  contract,  with  which 
the  earning  of  freight  has  nothing  to 
do.  (Jenkint  agt.  Wheeler.  4  Robt., 
575.) 

2.  Neither  by  the  common  or  maritime 
law  can  any  act  of  misconduct  of  the 
master,  which  does  not  go  to  the  whole 
consideration  for  the  promise  to  pay 
him — such  as  breaking  up  the  voyage, 
or  rendering  it  entirely  unprofitable — 
deprive  him  entirely  of  his  pay.     (Id.) 

3.  Where  the  efforts  of  a  master  of  a 
vessel  to  raise  money  for  repairs  at  an 
intermediate  .port  were  proved ;  Held 
that  for  that  reason,  as  well  as  on  ac- 
count of  the  difficulty  of  procuring  re- 
pairs at  such  port,  and  their  exceeding, 
if  made,  one  half  of  the  value  of  the 
ship,  the  captain  was  justified  in  aban- 
doning her  to  the  underwriters,  and 
acknowledging,  in  an  action  for  the 
wages  of  the  crew,  that  they  were  due. 

(id.); 

4.  No  action  will  lie  against  the  owner 
of  a  vessel  or  pleasure  yacht,  for  a  per- 
sonal injury  sustained  by  the  plaintiff 
from  the  wadding  of  a  cannon  negli- 
gently discharged  on  board  of  the  ves 
eel  by  one  of  its  crew,  during  the  ab- 
sence of  the  owner ;  where  it  appears 
that  such  owner  had  previously  given 
strict  general  orders  to  all  the  crew, 
not  to  fire  any  guns  unless  he  was  on 
board.  McCuNN.  J.  dissented.    (Haack 
agL  Fearing,  5  Robt.,  528.) 

VICIOUS  ANIMALS. 

1.  The  owner  of  a  vicious  animal,  know- 
ing it  to  be  vicious,   is  liable  in  dam- 
ages for  the  injuries   committed  by  it 
through  such  vice.     (Koney  agt.  Ward, 
ante,  255.) 

2.  Where  the  defendant's  horse  was  ac- 
customed to  bite,  and  by  reason  there- 
of the  defendant  kept  him  muzzled ;  and 
while  the  horse  was   temporarily  un- 
mnzzled,  standing  on  the   sidewalk  in 
front  of  defendant's  premises,  the  plain- 
tiff in  passing  around  the  horse  was 
bitten  upon  the  shoulder  by  him :  held, 
that  the  defendant  was  liable  in  dam- 
ages ;  although  the  plaintiff  also  knew 


that  the  horse  was  vicious,  but  did  not 
discover,  when  passing  around  him 
that  his  muzzle  was  of}'.  (Id.) 

WARRANTY. 

1.  In  an   action  for  a  deceit  in  the  sale 
of  a  horse,  where  the  fraud  is  the  gist 
of  the  action,  if  there  is  no  evidence 
of  a  scienter,  the  action   cannot  be  sus- 
tained.   And  it  has  been  held  that  an 
averment  that  the  defendant  "  falsely 
and   frauduently  represented,"  &c.,  i* 
a  sufficient  statement  of  the  scienler. 
(Moore  agt.  Noble,  ante,  385  ) 

2.  It  is  otherwise  in  an  action  for  a  breach 
of  warranty  of  a  horse ;  there  it  is  un- 
necessary to  allege  a  scienter ;   as  upon 
the  representation  of  a  warranty  the 
party  is  bound  to  accountability  for  an 
unsoundness,  whether  he  knew  it  or 
not.    (Id.) 

3.  The  complaint  in  this  case  decided 
to  be  one  for  deceit  in  the  sale  of  a 
horse,  instead  of  one  for  breach  of  war- 
ranty of  the   soundness   of  the  horse," 
as  claimed  by  the  plaintiff-    (Id.) 

WILL. 

1.  Neither  the  court  of  chancery  of  this 
state,  nor  the  Supreme  Court,  has  de- 
cided that  a  will  made  by  an  habitual 
drunkard,  while  subject  to  a  commis- 
sion,  ia,  for    that    reason,    absolutely 
void  ;  but  the   law  is.  and  should  be, 
that  such  a   person,  if  of  sufficient 
mental  capacity,  may  make  a  valid 
will,  notwithstanding  the  commission. 
The  existence  of   the  commission  is 
only  prima  facie  evidence  of  incapac- 
ity, a_nd  may  be  rebutted  bv  proof. 
(Lewis  agt.  Jones,  50  Barb.,  645.) 

2.  A  legatee  and  devisee  named  in  a  will, 
though  not  a  party  to  the  proceedings 
before  the  surrogate  for  the  probate  of 
the  will,  may  appeal  from  the  decree 
of  the  surrogate  refusing  to  admit  the 
will  to  probate,  without  first  obtaining 
leave  from  the  court,  to  do  so.    (Id.) 

3.  A  legacy  to  a  subscribing  witness  to  a 
will  is  not  void,  under  2  Rev.  Slat.,  G5, 
$  50,   where  the  will  can   be  proved 
without  the  testimony  of  the  witness ; 
as,  where  such  witness  is  a  non-resi- 
dent of  the  State,  and  the  testimony 
of  the  other  subscribing  witness  can 
be  obtained.     So  held,  notwithstanding 
the    legatee  witness    was    examined 
(though  unnecessarily),  to  prove  the 
execution  of  the  will.     (OonuMll  agt. 

Wooley,  4  Alb.  N.  S.,  40.) 

4.  The  provision    of  the  Laics  of  1860, 
607, — that  a  testator  leaving  husband^ 
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•wife,  child,  or  parent,  shall  not  devise 
to  benevolent,  &c.,  societies  more  than 
one-half  his  estate,  &c., — is  perempto- 
ry, and  may  be  insisted  on  by  any 
person  who  would  derive  a  benefit 
therefrom,  although  not  one  of.  the 
relatives  designated  in  the  statute. 
And  the  one-half  is  to  be  computed 
with  reference  to  the  estate  at  the  time 
of  the  testator's  death.  FULLERTON,  J. 
(Harris  agt.  American  Bible  Society  4 
Abb.  N.  S.,  421.) 

5.  Where  an  advancement  by  verbal  a- 

freemeut  has  been  made  by  a  father  to 
is  son  of  a  portion  of  the  real  estate 
of  the  father,  in  full  for  the  son's  share 
as  heir  of  the  estate  of  his  father,  and 
such  verbal  agreement  having  been  car- 
ried into  execution  (without  any  writ- 
ii'gs  between  them),  by  the  son's  going 
into  possession  of  the  premises  ad- 
vanced, and  continuing  in  possession 
until  his  death,  the  heirs  of  the  son 
cannot  claim  any  portion  of  their  grand 
father's  estate,  where  it  appears  that 
the  shares  which  they  would  be  enti- 
tled to — being  the  share  which  their 
father  would  have  claimed,  if  living,  is 
not  more  than  equal  in  value  to  the  ad- 
vancement mwle  to  their  father.  (Park- 
er agt.  McC'luer  ante,  301.) 

WITNESSES. 

1.  The  testimony  of  parties  who  appear 
as  witnesscs_  on   the   trial  of  a  cause 
must  be  weighed  by  the  same  rules, 
substantially,  which  apply  to  the  tes- 
timony of  other  witnesses.     (Burnett 
agt.  Harris,  50  Barb.,  379.) 

2.  There  are  no  exceptional  rules  which 
apply  to  such  a  case.     If  there  can  be 
any  difference,  it  is  only  that  the  testi- 
mony of    parties  in  their  own  favor 
Bnould  be  more  carefully  scruitnized, 
and  cautiously  received  by  jurors,  than 
that  of  other  witnesses.    (Id.) 

3.  But  this  applies  to  both  parties  ;  and  in 
all    cases   where    they  are  witnesses 
and  contradict  each   other,   the  jury 
must  necessarily  decide  between  them. 
(Id.) 

4.  A  witness  cannot  read  from  a  memo- 
randum  as  testimony,  even  when  made 
by  himself.    He  can  refresh  his  recol- 
lection by  looking  at  the  writing,  but 
he  must  then  testify  from  his  recol- 
lection. (  Wilder  agt.  Hexter,  50  Barb., 
448.) 

5.  The  proceeding  under  section  391  of 
the  Code  of  Procedure  is  exclusively 
a  statutory  one,  in  [derogation  of  the 
common  law.  and  section  39-J  should 
be  looked  upon  as  a  statutory  defini- 


tion and  limitation  of  what  may  be 
done,  or  of  what  order  or  orders  may 
be  made,  in  case  a  party  refuses  to  at- 
tend and  testify  as  in  the  four  preced- 
ing sections  provided,  when  regularly 
notified  and  required  to  do  so,  under 
such  sections.  (Appleton  agt.  Apple- 
ton,  50  Barb.,  486.) 

6.  Section  394  does  not  give  the  court 
the  power  to  stay  the  partie's  proceed- 
ings in  the  action,  where  he  refuses  or 
neglects  to  attend  for  examination  be- 
fore the  trial.    CLERKE.  J.  dissented. 
(Id.) 

7.  The  power  of  the   Supreme  Court  is 
limited  to   the  territory  of  the  state, 

.  and  in  the  absence  of  any  statute  au- 
thorizing a  service  out  of  the  state,  the 
service  of  a  judge's  summons  and  of 
notice  to  attend  for  examination,  in 
another  state,  must  be  deemed  to  be 
utterly  void  and  ineffectual  for  any 
purpose.  Per  SUTHERLAND,  J.  (Id.) 

8.  A  party  cannot  be  examined  as  a  wit- 
ness under  secion  391  of  the  Code,  be- 
fore issue   joined ;    unless   a  case  is 
made  justifying  an  order  for  the  tak- 
ing   of   the    testimony    de    bene   esse. 
Bell  agt.  Richmond,  50  Barb.,  571.) 

9.  The  change  made  in  1863,  in  the  395th 
section  of  the  Code,  does  not  affect  this 
question.    (Id.) 

10.  On  an  application,under  the  provisions 
of  the  Code,  by  a  party,  for  the  exam- 
ination of  the  adverse  party  as  a  wit- 
ness in  the  action,  he  must  present  an 
affidavit  stating,   1st.    The  nature  of 
the  action  and  the  plaintiff's  demand. 
2d.  If  the  application  be  made  by  the 
defendant,  then  the  nature  of  his  de- 
fense ;  and,  3d.   The  name  and  resi- 
dence of  the  proposed  witness.  (Green 
agt.  Herder,  4  Robt.,  655.) 

11.  Upon  that  affidavit  the  party  may 
apply  for  such  an  order  as  is  mentioned 
in  section  3  of  the  statute,  in  relation, 
to  the  conditional  examination  of  wit 
nesses  within  this  state,  (2  JR.  S.  392,) 
and  also  for  the  summons  provided  for 
in  section  10  of  the  same  statute.  (Id.) 

12.  The;order  so  obtained  should  be  served 
upon  the  attorneys  of  all  the  parties 
who  have  appeared,   or,  if  the   time 
for  appearance  has  not  yet  expired, 
then  upon  the  adverse  parties  them- 
selves, who  have   not  appeared  ;  and 
the  summons  should  also  be  served 
upon  the  proposed  witness.     (Id.) 

13.  In  case  the  proposed  witness  fails  to 
appear,  the  party  who  has   procured 
the  order  and  summons  may,  upon  a 
proper  affidavit,  obtain  a  warrant  di- 
recting the  sheriff  to  apprehend  such 
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witness  and  bring  him  before  the  judge 
(2  R.  S.  401,  §  60) ;  or,  at  his  option.1 
he  may  on  a  proper  affidavit  and  no- 
tice, have  an  order  directing  the  plead- 
ing of  the  recusant  witness  to  be 
stricken  out.  (Code  $  394.)  (7d.) 

14.  The  right  of  a  party  to  examine  the 
adverse  party  as  a  witness  arises  im- 
mediately on  the  commencement  of  the 
action,   and  may  be   enforced  before 
issue  joined.    (McVickar  agt.  Green- 
leaf,  4  Holt.,  657.) 

15.  The  cases  holding  that  the  examina- 
tion could  be    had   only  after  issue 
joined,  were  all  cases  decided  prior  to 
the  amendment  of  section  349  of  the 
Code,  in  1863.    (Id.) 

16.  Where  hearsay  testimony,  which   is 
clearly  incompetent  and  irrelevant,  is 
admited  on  the  trial,  it  cannot  be  re- 
garded as  an  error  that  could  have 
worked  no  injury,  where  a  collateral 
issue  of  credibility  was  raised  in  the 


case  between  the  plaintiff  and  defen- 
dant, and  the  determination  of  the  main 
issue  depended  upon  which  of  the  par- 
ties was  believed  by  the  jury,  such  tes- 
timony having  a  tendency  to  contra- 
dict one  of  the  parties.  (Battin  agt. 
Healey,  ante,  346.) 

17.  This  court  will  allow  the  examina- 
tion of  a  party  as  a  witness  at  the  in- 
stance of  the  adverse  party,  before  issue 
joined,  and  before  a  complaint  is  tensed. 

(Duffy  agt.  t/ynch,  ante,  509.) 

18.  Where  such  examination  is  sought 
by  the  plaintiff  before  he  serves  his 
complaint,  he  must  set  forth  in  his  affi- 
davit with  particularity,  the  facts  and 
circumstances  out  of  wliich  he  supposes 
a  cause  of  action  to  have  arisen,  the  re- 
lief which  he  suppposes  he  is  entitled 
to,  the  defenses  which  he  anticipates 
will  be  interposed,  and  the  subjects  in 
relation  to  wnich  he  desires  to  interro- 
gate the  defendant.    (Id.) 
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When  a  conveyance  of  the  premises, 
made  in  fraud  of  a  mechanic's  lien, 
will  not  affect  the  lien 73 


N. 


NEGLIGENCE. 

When  a  defendant  liable  in  damages  for 
injuries  resulting  from  leaving  open 
fence  post  holes 136 

NOTICE  OF  APPEAL. 

From  a  justices'  judgment,  when  insuffi- 
cient to  carry  costs 61 

From  a  justices'  judgment  may  be  served 
personally  on  the  respondent,  either  in 
or  out  of  the  county 230 

NON-RESIDENTS. 

How  taxes  assessed  upon  debts  owing  to 
non-residents  of  a  town  are  to  be  col- 
lected   487 


NUISANCE. 

When  an  individual  citizen  cannot  sus- 
tain an  action  to  enjoin  a  public  nui- 
sance  233 


o. 


OPINIONS. 

Of  the  U.  S.  Supreme  Court,  in  the  case 
of  Bronnon  agt.  Rodes — gold  contract 
case 444 
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P. 

PAROL  PROOF. 

Not  allowed  to  contradict  a  written  con- 
tract, or  to  modify  or  discharge  it,202-275 

Is  admissable  to  prove  that  an  absolute 
deed  was  given  as  a  mortgage 286 

PARTIES. 

When  the  corporation  a  necessary  party, 
in  proceedings  to  set  aside  an  election 
of  its  trustees 102-111 

PAYMENT. 

A  deposit  in  bank,  on  the  last  day  of 
grace,  of  the  full  amount  of  a  promis- 
sory note  is  not  a  payment 26 

When  a  draft  received  by  the  payee,  in 
full  payment  of  a  note  of  the  maker, 
operates  as  a  discharge  of  the  maker 
of  payment  of  the  note  to  the  payee.  29 

When  on  the  sale  of  goods  for  cash,  the 
check  or  note  of  a  third  person  for  the 
price,  received  from  the  vendee  by  the 
vendor,  will  not  be  considered  as  re- 
ceived in  satisfaction  of  the  price,  or  in 
payment 511 


PRINCIPAL  AND  SURETY. 

When  surety  discharged  by  laches  of  the 
principal 66 

PRIVILEGED  COMMUNICATIONS. 

When  words  spoken  or  written  are  abso- 
lutely privileged — the  onus  is  upon  the 
speaker  or  writer  claiming  them  to  by 
privileged  to  show  that  they  are  so-  532 

PROMISSORY  NOTES. 

A  deposit  in  bank,  on  the  last  day  of 
grace,  is  not  a  payment  or  a  tender  of 
payment 26 

PROVISIONAL  REMEDY. 

In  an  action  of  claim  and  delivery,  the 
approval  of  the  undertaking  by  the 
sheriff,  is  not  the  allowance  of  a  pro- 
visional remedy,  so  as  to  give  the  court 
jurisdiction  of  the  action  under  $  139  of 
the  Code 510 


R. 

KAIL  ROADS. 

Their  liability  for  negligence,  under  the 
statute-the  duty  of  travellers  in  cross- 
ing &c 84 

When  an  injunction  will  issue  at  the 
suit  of  the  Attorney  Gf-eneral,  to  re- 
strain a  railroad  corporation,  its  direc- 
tors officers  &c.  from  delivering  pos- 
session of  their  road,  to  any  receiver 
in  any  other  action  &c.  - 129 

REFERENCE. 

When  the  court  has  no  authority  to  grant 
an  order  of  reference,  in  an  action  for 
the  value  of  personal  property  sold, 
consisting  of  twenty  items  or  more  in 
the  account 506 

REVERSAL. 

By  the  conrt  of  appeals  of  Wright  agt 
jRtwland,  ante,  115 248 

s. 

SERVICE. 

Of  notice  of  appeal,  may  be  made  upon 
the  respondent  personally,  either  in  or 
out  of  the  county 230 

SLANDER. 

Of  and  'concerning  a  mechanic,  what 
words  are  actionable  per  se 97 

STOCK. 

When  a  stock  company  will  be  bound 
by  its  contract  to  deliver  shares  of 
stock  which  they  have  sold  by  their 
president  for  less  than  its  par  value.  330 

When  the  act  of  a  president  of  a  rail- 
road company,  who  receives  Coal  Slock 
of  another,  corporation,  in  payment  for 
subscriptions  to  the  capital  stock  of  the 
railroad  company,  will  be  binding  up- 
on the  company 4&L 

SUPERVISORS. 

The  duty  of  boards  of  supervisors  on 
claims  of  taxes  and  assessments  on  U. 
S.  stocks,  bonds  &c 1 
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SUPPLEMENTARY   PROCEED- 
INGS. 

When  payment  of  a  sum  of  money  to  a 
creditor  of  the  defendant  under  these 
proceedings,  cannot  be  set  up  as  a  de- 
fense to  an  action  to  recover  such  sum 
by  each  defendant 181 

T. 

TAXATION. 

D.  S.  certificates  of  indebtedness,  and 
treasury  notes,  are  exempt  from  state 
taxation 258 

TAXES  AND  ASSESSMENTS. 

Upon  U.  S.  stocks,  bonds  &c.,  duty 
of  boards  of  supervisors  in  reference 
thereto 1 

How  assessments  for  local  improvements 
and  the  expenses  thereof,  are  made  in 
the  City  of  New  York 390 

Who  is  the  proper  person  to  make  ap- 
plication on  oehalf  of  the  people, 
for  a  mandamus  to  compel  the  treas- 
urer of  the  county,  to  issue  his  war- 
rant to  the  sheriff  of  the  county,  com- 
manding him  to  make  the  amount  of 
tax  assessed  upon  debts  owing  to  non- 
residents of  the  town 487 

TAX  SALES. 

Duty  of  comptroller  to  give  certificates 
— redemption  of  the  lands  sold, &.c..  245 

TITLE. 

To  land  may  be  pleaded  by  a  defendant 
in  a  justice's  court,  after  the  joining  of 
issue 123 


TRADEMARK. 

When  will  be  protected  by  injunc- 
tion....  — 14-33 

TRUSTEES. 

Of  a  manufacturing  corporation,  when 
application  may  be  made  to  the  court, 
to  establish  or  to  set  aside  their  elec- 
tion  Ill 

U. 

UNPUBLISHED  MANUSCRIPT. 

Author  has  exclusive  property  therein, 
which  may  be  protected  by  injunc- 
tion  2252 

U.  S.  REVENUE  STAMP 

Must  be  affixed  to  commercial  paper, 
in  pursuance  of  the  acts  of  congress 
of  1864  or  18G5,  to  be  valid 188 

V. 

VICIOUS  ANIMAL. 

When  owner  liable  in  damages  for  inju- 
ries   255 

w. 

WITNESS. 

When,  and  at  what  time,  parties  to  a 
cause  mav  be  examined  at  the  instance 
of  the  adverse  party — what  must  be 
set  forth  in  the  affidavit  to  entitle  the 
plaintiff  to  such  examination 509 


COTJET  OF  APPEALS. 


DECISIONS  RENDERED  DECEMBER,  1868. 

Judgments  affirmed  with  costs. 

Craig  agt.  The  Rochester  City  and  Brighton  R.  R.  Co. 
Loeschigh  et  al.  agt.  Baldwin  et  al. 
Voorhees  agt.  Voorhees  et  al. 
The  Hope  Mutual  Insurance  Co.  agt.  Taylor. 
The  Hope  Mutual  Insurance  Co.  agt.  Perkins. 
In  the  matter  of  the  estate  of  Butler. 
Marvin  and  wife  agt.  Marvin  et  al. 
Morrow  agt.  Richardson. 
Carmichael  agt.  Cannichael. 
Brewster  and  another  agt.  Silliman  et  aL 
Tracy  agt.  Troy  and  Boston  R.  R.  Co. 
O'Mara  agt.  Hudson  River  R.  R.  Co. 
Preeborn  and  another  agt.  Wagner. 
Osgood  and  another  agt.  Ogdon. 
The  People  ex  rel.  Metcalf  and  another  agt  Stryker. 
Hackley  agt.  Hope. 

Tallman  agt.  The  Syracuse,  Binghamton  and  N.  Y.  R.  R.  Co. 
Simmons  agt.  Sines. 

Hotchkiss  et  al.  agt.  The  Clifton  Air  Core. 
Merritt  agt.  Millard. 

Hornet-  and  another  agt.  Lyman  and  another. 
Wendell  agt.  The  Mayor,  &c. 
Sweet  agt.  Lamoreaux. 
Kellogg  agt.  Childa. 
Ford  agt.  James  et  al. 
Levy  agt.  Nicholas,  impl'd,  &c. 
Kleunder  agt.  Lynch,  Sheriff. 
The  Park  Bank  agt.  Tilton. 
Voorhis  agt.  Howard  and  another. 
Like  agt.  McKinstery. 
Briggs  and  another  agt.  Rowe, 
Knapp  and  another  agt.  Champlain  and  another. 
Duane  agt.  GoocJspeed. 

The  Mayor,  &c.  agt.  The  Brooklyn  Insurance  Co. 
Warner  and  another  agt.  Blakeman  et  al. 
Matthews  agt.  Duryee. 
Thorp  et  al.  agt.  Ross. 
Cram  agt.  The  Union  Bank,  Rochester. 
Hazard  et.  al.  agt.  Spears. 
The  Like  with  5  per  cent  damages. 
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Cummins  agt.  Barkalow. 
Kclso  agt.  Cummings  et  al. 

Judgment  reversed  and,  new  trial  ordered,  costs  to  abide  event. 
Sonle  et  al.  agt.  Chase. 
Wilson  agt.  The  People. 
Warner  agt.  The  Erie  Railway  Co. 
Wheelock  agt.  Tanner. 

Gonzales  agt.  The  New  York  and  Harlem  Railroad. 
French  et  al.  agt.  The  Buffalo  and  New  York  and  Erie  Railroad  Co. 
Smith  agt.  N.  Y.  Central  Railroad  Co. 
Chapman  agt.  Thomas  and  another. 
Murray  agt.  The  N.  Y.  Central  Railroad  Co. 
Armstrong  agt.  Dubois. 
Taylor  et  al.  agt.  Root  et  al. 
Wilson  agt.  Wilson. 

Judgment  affirmed. 
Osgood  agt.  The  People,  &c. 
Hitchings  agt.  The  People,  &c. 
The  People,  &.c.  agt.  Morgan. 

Order  of  General  Term  and  of  County  Judge  reversed  without  cottt. 
The  People  ex  rel.  Crouse  et  al.  agt.  Cowles. 

Proceedings  reversed  with  costs. 
The  People  ex  rel.  Clute  et  al.  agt.  Boardman  and  another. 

Order  affirmed  with  costs,  and  Judgment  absolute  for  plaintiff . 
Crommelin  agt.  N.  Y.  and  Harlem  Railroad  Co. 
East  River  Bank  agt.  Kennedy. 

Judgment  affirmed  with  costs  to  be  paid  from  the  estate. 
Bundy  and  another  agt.  Bundy. 

Judgment  affirmed  with  costs,  but  without  restitution  ofpremiset. 
The  People  ex  rel.  Roberts  agt.  Quin. 

Judgment  affirmed  -without  costs  and  without  restitution. 
Matthews  agt.  The  People. 

Re-argument  ordered. 
Sands  agt.  Newell  et  al. 
Bostwick  agt.  Belser  and  another. 
The  American  Life  Ins.  and  Trust  Co.  agt  Van  Epps. 

Order  of  General  Term  affirmed,  and  judgment  absolute  for  defendant  with  costs. 
Barnum  agt.  Lithauer  and  another. 

Order  of  the  Surrogate  issuing  letters  of  administration  to  Mary  E.  Eisenlohn,  and  the 
order  of  the  General  Term  affirming  such  order,  both  reversed,  and  the  letters  issued 
to  Mary  E.  Eisenlohn  directed  to  be  revoked. 

O'Gara  agt.  Eisenlohn,  administratrix. 
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Order  of  General  Term,  affirmed  with  costs  to  le  paid  from  the  estate. 
Tucker  agt.  Tucker  et  al. 

,  Order  of  General  Term  reversed,  and  order  of  Special  Term  affirmed  with  costt. 
Wright  agt.  Rowland. 

Order  of  General  Term  affirmed,  and  judgment  absolute  for  plaintiff  with  costs. 
Mangum  agt.  Brooklyn  City  Railroad  Co. 

Order  of  General  Term  granting  new  trial  affirmed,  and  judgment  absolute  for  defer* 

dant  with  costs. 
Fillo  agt.  Jones. 

Judgment  affirmed  with  modification  of  striking  out  that  part  of  the  judgment  which 

awards  costs,  and  without  costs  of  appeal. 
The  People  ex  rel.  Cook  agt.  The  Board  of  Police  of  New  York. 

Order  of  General  Term  reversed,  and  judgment  of  the  City  Court  affirmed. 
Watson  and  another  agt.  Gray. 

Judgment  of  General  Term  reversed,  costs  to  abide  the  event. 
Warfield  agt.  Crane  and  another. 

Judgment  of  General   Term  reversed,  and  judgment  on  report  of  referee    affirmed 

with  costs. 
Olsen  agt.  Pindar. 

Order  granting  new  trial  reversed,  and  judgment  on  report  efreferte  affirmed  with  costs. 
Booth  agt.  Bierce  and  another. 

Judgment  reversed,  and  judgment  ordered  in  favor  of  the  defendant  for  10-llths  and  in 

favor  of  the  plaintiff  for  1-llth  of  the  premises,  without  costs. 
Sheridan  agt.  House. 


DECISIONS  RENDERED  APRIL,  1869. 

Judgment  affirmed,  with  Costs  : 
Fuller,  execntor  of  Carrol,  agt.  Cone. 
Conroy  agt.  Claflin. 

Hale  administrator  of  Mercy,  agt.  Sweet. 
Pumpel-ly  agt.  Phelps. 
Lee  agt.  Dill. 
Freeman  agt  Ogden. 

People  of  the  State  of  New  York  agt.  Molineaux. 
People  ex  rel.  Qninn  agt.  Skinner. 
Commissioners  of  Pilots  agt.  Erie  Railroad  Company. 
Halliday  agt.  Connor. 
Granger  agt  City  of  Syracuse. 
Marvin  agt.  Inglis. 

Kelly  agt  New  York  and  Harlem  Railroad 
Le  Fevere  agt.  Le  Fevere. 
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Kelsey  agt  Ward. 

Hnlburt  agt.  New  York  Central  Railroad  Company. 

Hyatt  agt  Bates. 

Bufl'ett  agt.  Troy  and  Boston  Railroad. 

Craig  agt  Parkis. 

Martin  agt.  Wart. 

Roberts  agt.  Opdyke. 

Guilford  agt.  Wilber. 

Hamlin  agt  Scroggs. 

Ballard  agt.  Bargett 

Lawrence  agt.  Van  Vleck. 

Stowell  agt.  Martin. 

Judgment*  reversed  and  new  trial  ordered,  cottt  to  abide  the  event : 

Griffin  agt.  N.  T.  Central  Railroad. 

Shirley  agt.  Vail. 

Davis  agt.  Bemis. 

Ely  agt.  Spofford. 

Enders  agt.  Sternbergh. 

Bieseigal  agt.  New  York  Central  Railroad. 

Cuyler  agt.  McCartney. 

Gregory  agt.  Mayor  of  New  York. 

McLarin  agt.  Mayor  of  New  York. 

Potter  agt.  Cornell. 

Order  affirmed  with  eostt : 

Wood  agt.  Henry. 

People  ex  rel.  Gaston  agt  Campbell. 

Lathrop  agt  Clapp. 

Judgment  reversed  and  new  trial  ordered  : 
People  agt  Evans. 

Order  of  General  term  reversed  and  judgment  of  Special  Term  affirmed,  with,  costs  : 

Skinner  agt.  Chamberlain. 
Burt  agt.  Dewey. 

Order  of  General  Term  affirmed,  and  judgment  final  for  defendant,  with  costs  : 
Chester  agt  Comstock. 
Calkins  agt.  Falk. 
Valentine  agt.  Connor. 
Hyatt  agt.  Taylor. 

Judgment  affirmed  with  modifications,  witliout  co*ts  on  appeal  (judgment  to  be  settled 
by  Judge  Woodruff)  : 

King  agt.  Talbot  (three  cases). 

Order  appealed  from  reversed  so  far  as  relates  to  costs,  allowances  and  counsel  fees ;  so 
far  as  it  relates  to  award  of  issues  and  conduct  of  the  trial,  appeii  dismissed  with 
costs  to  the  appellant : 

Allen  agt  Shepard. 
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Judgment  reversed  as  to  award  of  costs  and  affirmed  *j  to  the  residue,  without  costs  on 

appeal. 
People  ex  rel.  La  Torre  agt.  O'Brien. 

Judgment  affirmed,  with  costs,  but  (plwitiffs  having  consented),  modification  by  stri- 
king out  decrees  for  deficiency  : 
Sauford  agt.  Travers. 

Judgment  affirmed,  Kith  costs,  with  modifications  requiring  defendants  to  act  at  tlieir 

next  annual  meeting  in  obedience  to  the  mandamus: 
People  agt.  Board  of  Supervisors  of  Westchester  County. 

Judgment  modified  by  reducing  assessment  to  $5,000,  without  costs  : 
People  ex  rel.  Western  R.  R.  Co.  agt.  Board  of  Assessors  of  Albany. 

Order  of  General  Term  affirmed,  and  judgment  final  for  the  plaintiff's,  for  damages  to 
be  assessed,  and  that  a  mandatory  injunction  issiie  to  the  defendants,  requiring  them 
in  restore  the  waters  of  WyanCs  Kill  to  their  original  channel,  within  twelve  months 
from  entry  of  this  judgment  in  the  Supreme  Court,  and  enjoining  the  defendants 
from  diverting  the  stream  from  its  natural  channel,  with  costs  to  the  respondents  : 

Corning  agt.  The  Troy  Iron  and  Nail  Factory. 

Judgment  affirmed,  with  the  modification  that  the  plaintiff1  pay  to  the  defendant  $795.60 
with  interest  from  August  19,  1861,  with  the  costs  of  the  judgment  in  the  Supreme 
Court,  and  intent  and  costs  in  this  Court,  within  60  days  after  judgment  herein 
shall  be  entered  in  the  Supreme  Court ;  and  that  the  defendant  thereupon  convey  the 
premises  in  question  to  the  plaintiff,  and  if  the  plaintiff  fails  to  make  such  payments 
then,  that  the  judgment  appealed  from  be  and  the  same  is  hereby  affirmed,  with 
costs  : 

Reeves  agt.  Kimball. 

Appeal  dismissed,  with  costs  : 
Batterman  agt.  Finn  (2  cases). 
Coleman  net.  Playstead. 
Stark  agt.  Dinehart. 


